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PREFACE. 


In  the  following  pages  I  have  endeavoured  to  pro- 
vide,  for  those  engaged  in  the  conduct  of  municipal 
elections  in  Scotland,  a  handbook,  which  shall  not 
only  meet  to  some  extent  the  need  for  a  consoli- 
dation of  the  existing  laws  on  that  subject,  but 
lead  to  greater  unifonnity  of  practice  than  has 
hitherto  prevaUed. 

A  few  weeks  after  the  passing  of  the  Ballot  Act, 
in  July  1872,  a  meeting  of  the  town-clerks  of 
Scotland  was  held  in  Edinburgh  to  consider  the 
provisions  of  that  Act,  and  to  arrange  a  uniform 
course  of  action  with  reference  to  it.  A  small 
committee  was  then  appointed  to  obtain  the  opinion 
of  eminent  counsel  on  points  of  difficulty,  and  to  pre- 
pare an  analysis  of  the  several  acts  relating  to  muni- 
cipal elections,  with  forms  applicable  to  the  various 
steps  of  procedure.  The  duty  thus  remitted  to  them 
the  committee  devolved  upon  me  as  its  convener, 
and  a  work,  entitled  "  An  Analysis  of  the  Ballot  Act, 
and  of  the  several  Municipal  Election  Statutes,"  was 
hurriedly  prepared  during  the  months  of  September 
and  October.     Proof  sheets  of  the  work,  containing 
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an  annotated  edition  of  all  the  municipal  election 
statutes,  and  instructions  for  the  guidance  of  presid- 
ing officers,  were  forthwith  furnished  to  the  several 
town  clerks  previous  to  the  elections  of  that  year. 
The  Edinburgh  Municipal  Election  of  1872 — ^which 
was  keenly  contested  and  scrutinized — was  carried 
out  in  strict  accordance  with  the  recommendations 
in  the  proof  sheets,  so  that  every  detail  was, 
practically  tested  by  myself.  Subsequently,  the 
committee  of  sheriffs  on  parliamentary  elections 
adopted  for  these  elections,  with  only  one  or  two 
alterations,  the  instructions  to  presiding  officers 
which  had  been  prepared  for  municipal  elections. 
Immediate  requirements  having  been  thus  met,  I 
was  urged  by  many  of  the  friends  at  whose  request 
the  work  was  first  undertaken,  to  extend  its  scope, 
and  to  deal  with  the  law  and  practice  of  town 
councils  and  commissioners  of  police  in  regard  to 
several  collateral  matters.  I  agreed  to  do  so,  antici- 
pating no  longer  delay  than  would  admit  of  my 
getting  the  benefit  of  the  experience  of  another 
election  in  applying  the  provisions  of  the  Ballot  Act. 
This  was  afforded,  in  March  1873,  by  the  first  School 
Board  election  in  Edinburgh,*  the  conduct  of  which  I 


>  The  Rules  and  Directions  for  the  First  £lection  of  School  Boards  in 
Burghs  in  Scotland  appointed  the  votes  of  the  electors  to  be  taken  in 
the  same  manner  as  a  poll  at  a  contested  municipal  election;  and  applied 
the  provisions  of  the  Ballot  Act  to  School  Board  elections, — substitut- 
ing the  term  **  School  Board  Election "  for  the  term  *^  Municipal 
£lecUon.'' 


PREFACE.  V 

undertook  as  returning  oflBcer.  My  removal  to 
Glasgow  in  the  following  month,  and  the  engrossing 
duties  and  responsibilities  of  oflScial  life  here,  have 
prevented  my  giving  to  the  completion  of  this 
work  more  than  distracted  attention  at  wide  inter- 
vals of  short  leisure. 

I  am  so  conscious  of  the  shortcomings  of  my  work, 
that  my  engagenaents  tQ  others  have  alone  pre- 
vented my  abandoning  its  publication.  As  it  goes 
forth,  I  can  only  hope  that  it  will  be  judged,  not 
as  a  legal  treatise — to  which  it  has  not,  and  never 
was  intended  to  have,  any  pretensions — but  simply 
as  a  series  of  practical  observations,  designed  to  assist 
those  who  may  have  had  fewer  opportunities  than  I 
have  had  of  becoming  acquainted  with  the  working 
of  our  municipal  system.  I  would  also  indulge  the 
hope  that  the  disadvantages  attendant  upon  dis- 
tracted work,  extended  over  so  long  a  period,  may  be 
to  some  extent  compensated  by  the  increased  experi- 
ence gained  in  conducting  the  Glasgow  municipal 
elections  of  the  last  six  years,  and  by  having  been 
called  on  frequently  during  that  time  to  consider  many 
questions  connected  with  similar  elections  in  other 
burghs. 

In  the  observations  on  the  miscellaneous  rights, 
duties,  and  liabilities  of  magistrates,  councillors,  and 
commissioners  of  police,  I  have,  in  compliance  with 
the  suggestions  of  several  friends,  gone  somewhat 
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beyond  what  I  origmally  designed  to  be  the  scope  of 
my  work,  and  have  alluded  to  the  tenure  of  office 
of  town-clerks  and  clerks  of  commissioners  of  police; 
to  the  responsibility  which  attaches  to  corporate  and 
trust  funds  for  the  actings  of  magistrates,  councillors, 
and  statutory  trustees  ;  to  the  nature  of  the  common 
good  of  burghs,  and  the  powers  of  magistrates  and 
councils  in  dealing  with  it ;  and  to  the  general 
principles  which  apply  to  public  trustees  in  the 
administration  of  the  trust  funds  under  their  charge. 
I  have  also  ventured,  in  conclusion,  to  offer  some 
observations  as  to  the  general  rules  to  be  observed 
in  the  transaction  of  business  by  public  bodies. 

I  have  endeavoured  to  utilize  important  deci- 
sions, down  to  the  latest  date,  by  the  English 
and  Irish  Courts,  as  well  as  by  the  Court  of 
Session,  on  the  various  questions  alluded  to  in  the 
work.  In  referring  to  the  more  important  of  these 
decisions,  I  have  frequently  quoted,  sometimes  in 
extenso,  the  opinions  of  the  eminent  judges  by  whom 
the  judgments  were  delivered.  This  would  have 
been  imnecessary  in  a  work  intended  for  lawyers 
enjoying  ready  access  to  the  law  reports,  but  will, 
I  hope,  prove  useful  to  many  of  those  for  whom  this 
book  is  designed. 

When  some  of  the  earlier  sheets  were  printed  off 
Lord  Young  was  Lord  Advocate,  and  Lord  Ruther- 
furd   Clark  Dean   of  Faculty.      Mr.   Watson,  then 
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Solicitor-General,  has  since  been  also  Dean  of  Faculty, 
and  is  now  Lord  Advocate.  These  changes  explain 
the  diflferences  in  the  manner  of  referring  throughout 
the  work  to  these  eminent  counsel. 

As  my  experience  has  been  mainly  connected 
with  Edinburgh  and  Glasgow,^  I  speak  with  most 
confidence  as  to  elections  in  royal  burghs.  But  the 
Ballot  Act  and  the  Municipal  Elections  Amendment 
(Scotland)  Acts  1868  and  1870,  have  done  much 
to  assimilate  the  practice  of  parliamentary  burghs 
to  that  of  royal  burghs ;  and  the  Observations 
in  regard  to  the  latter  will  be  found  applicable  in 
great  measure  to  parliamentary  burghs,  and  even  to 
burghs  of  regality  and  barony,  as  well  as  to  populous 
places  which  have  adopted  the  General  Police  Act  of 
1850  or  1862  and  are  known  as  "  PoUce  Burghs.'' 

Where  cases  have  been  decided,  or  important  points 
have  come  specially  under  my  observation  during  the 
protracted  progress  of  the  work  through  the  press,  but 
too  late  to  be  noticed  in  the  body  of  the  work,  I 
have  referred  to  them  in  the  Additions  and  Correc- 
tions, and  have  numbered  each  paragraph  so  as  to 
facilitate  reference.  The  Appendix,  it  may  be  stated 
(with  the  exception  of  Nos.  XIIa  ,  xtva.,  xivb.,  xivc.,  and 


^The  citj  of  Edinborgli  is  divided  into  thirteen  wards,  and  its 
municipal  constituency  for  the  year  1878-9  numbers  28,342  electors. 
The  city  of  Glasgow  is  divided  into  sixteen  wards,  and  its  mmiicipal 
constituency  for  the  same  year  numbers  68,777  electors. 
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XIVD.)^  'v^as  printed  off  in  1874,  and  is  paged  separ- 
ately, within  brackets. 

The  Index  has  been  compiled  with  a  view  to 
overcome,  as  far  as  possible,  the  inconvenience  which 
might  otherwise  be  experienced  in  referring,  under 
the  pressure  of  election  arrangements,  to  what  is  to 
be  found  on  the  same  subjects  in  different  portions  of 
the  work.  It  will  obviate,  I  trust,  for  practical  pur- 
poses, those  defects  of  arrangement  which  are  due 
to  the  circumstances  under  which  the  work  has  been 
prepared. 

I  have  to  acknowledge  the  ready  courtesy  with 
which  I  have  invariably  been  furnished  with  copies 
of  the  opinions  referred  to  or  (juoted  in  the  work, 
by  the  town-clerks  and  others  ia  whose  custody 
they  were. 

To  Mr.  Andrew  Mure,  M.A.,  Advocate,  Edin- 
burgh, lately  Sheriff- Substitute  of  Shetland,  who 
has  kindly  read  over  the  proof  sheets  of  the  Obser- 
vations, and  verified  most  of  the  references,  I  am 
indebted  for  valuable  suggestions,  of  which  I  am 
sorry  to  think  I  have  beeft  able  to  avail  myself 
so  imperfectly. 

J,  D,  MARWJCK. 


2  Great  Westebn  Terrace, 
Glaboow,  15th  July  1879. 
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8.  In  Burghs  and  Places  subject  to  the  General 

PoUce  Act  of  1850  or  1862^      >  208     887 

XIV.— SOURCE  FROM  WHICH  EXPENSES  OF   ELEC- 
TIONS ARE  PAYABLE. 

1.  In  Boyal  and  Parliamentary  Burghs,    .  201-205     889 

2.  In  Burghs  of  Begality  and  Barony  not  being 

Parliamentary  Burghs, .  .       206     848 
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L-XIV. — ^Annotated  Statutes.  page 

I. — 8  and  4  Will.  IV.,  cap.  76.  An  act  to  alter  and  amend  the 
laws  for  the  election  of  the  Magistrates  and  Councils  of 
the  Royal  Burghs  in  Scotland.    (28th  August  1833.)  .  [1] 

II. — 3  and  4  Will  IV.,  cap.  77.  An  act  to  provide  for  the 
appointment  and  election  of  Magistrates  and  Councillors 
for  the  several  Burghs  and  Towns  of  Scotland  which  now 
return,  or  contribute  to  return,  members  to  Parliament 
and  are  not  Royal  Burghs.    (28th  August  1833.)  .        .        [29] 

III. — 10  and  1 1  Vict,  cap.  39.  An  act  to  amend  an  act  to 
enable  Burghs  in  Scotland  to  establish  a  general  system 
of  police,  and  another  act  for  providing  for  the  appoints 
ment  and  election  of  Magistrates  and  Councillors  for 
certain  Burghs  and  Towns  in  Scotland.  (2l8t  June  1847.)        [4Q] 

IV. — 15  and  16  Vict.,  cap.  32.  An  act  to  alter  and  amend  cer- 
tain provisions  in  the  laws  relating  to  the  number  and 
election  of  Magistrates  and  Councillors  in  the  Burghs  of 
Scotland.    (30th  June  1852.)      ....  [47] 

V, — 16  Vict.,  cap.  26.  An  act  to  provide  for  the  supply  of 
vacancies  in  Town  Councils  of  Burghs  in  Scotland,  conse- 
quent on  null  and  irregular  elections.    (14th  June  1 853.)         [53] 

VI. — 20  and  21  Vict.,  cap.  70.  An  act  to  provide  for  the  ex- 
tension of  the  boundaries  of  Burghs  in  Scotland,  and  to 
remove  doubts  as  to  the  rights  of  certain  persons  holding 
offices  to  be  registered  as  voters  for  Municipal  purposes. 
(25th  August  1857.)         .....         [56] 

VII. — 23  and  24  Vict.,  cap.  47.  An  act  to  amend  the  law  re- 
lative to  the  legal  qualifications  of  CJoundllors,  and  the 
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admission  of  BurgeeseB  in  Royal  Burghs  in  Scotland. 

(23d  July  1860.) [62] 

VUI. — 24  and  25  Vict,  cap.  36.  An  act  to  amend  the  bound- 
aries of  Burghs  Extension  (Scotland)  Act.  (22d  June 
1861.) [64] 

IX. — 31  and  32  Vict.,  cap.  108.  An  act  to  amend  the  laws  for 
the  election  of  the  Magistrates  and  Councils  of  Royal 
and  Parliamentaiy  Burghs  in  Scotland.  (31st  July 
1868.) [66] 

X. — 33  and  34yict.,  cap.  92.  An  act  to  amend  the  laws  for 
the  election  of  the  Magistrates  and  Councillors  of  Royal 
and  Parliamentary  Burghs  in  Scotland.  (9th  August 
1870.) [79] 

XI. — 13  and  14  Yict,  cap.  33.  An  act  to  make  more  effectual 
provisions  for  regulating  the  police  of  Towns  and  Popu- 
lous Places  in  Scotland,  and  for  paving,  draining,  cleans- 
irigi  lighting,  and  improving  the  same.   (15th  July  1850.)         [84] 

Of  this  act  only  Clauses  27  to  37,  both  inclusive,  relating 
to  the  election  of  commissioners,  are  printed. 

XII. — 25  and  26  Vict,  cap.  101.  An  act  to  make  more  effec- 
tual provisions  for  regulating  the  police  of  Towns  and 
Populous  Places  in  Scotland,  and  for  lighting,  cleansing, 
paving,  draining,  and  supplying  water  to  and  improve- 
ing  the  same,  and  also  for  promoting  the  public  health 
thereof.    (7th  August  1862.)      ....         [93] 

Of  this  act  only  Part  I.,  Section  V^,  clauses  44  to  56,  both 
inclusive,  relating  to  the  election  of  commissioners,  are 
printed. 

XIIA. — 31  and  32  Vict,  cap.  102.  An  act  to  alter  the  qualifi- 
cations of  the  Electors  in  Places  in  Scotland  under  the 
**  Greneral  Police  and  Improvement  (Scotland)  Act,  1862,'* 
or  under  the  Act  13  and  14  Vict.,  cap.  33,  and  to  amend 
the  said  acts  in  certain  other  respects.     (31st  July  1868.)    [102-1] 

Xm. — 35  and  36  Vict,  cap.  33.  An  act  to  amend  the  law  re- 
lating to  procedure  at  Parliamentary  and  Municipal 
Elections.    (18th  July  1872.)    ....       [103] 

XIV.— 8  George  IV.,  cap.  91.  An  act  for  regulating  the 
mode  of  accounting  for  the  common  good  and  Revenues 
of  the  Royal  Burghs  of  Scotland.    (29th  July  1822.)    .       [148] 

XrV^. — 39  Vict.,  cap.  12.  An  act  to  assimilate  the  law  of 
S<  otland  to  that  of  England  respecting  the  creation  of 
Burgesses.    (Ist  June  1876.J     ....    [154-1] 
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XIVb.— 39  and  40  Vict.,  cap.  25.  An  act  to  amend  tlie  law 
in  Scotland  ia  regard  to  the  lUrinoD  of  Bnrgha  into 
Wardn.    (lati  July  1876.)        ....    [lM-4] 

XITC.-40  uid  41  Tiet,  cAp.  22.  An  act  to  amend  the  Gene- 
ral Police  and  Improrement  (Scotland)  Act,  1862. 
<12tli  July  1877.) [!&*-*] 

XIV^. — 11  and  42  Vict,  cap.  30.  An  act  to  alter  tlie  time  of 
electiiig  CoDuniiaioDen  under  the  General  Police  and 
ImproTemeHt  (Scotland)  Act,  1862.    (22d  July  1878.)     [154-7] 

XV.— Memorial  of  the  Betnming  Offlcen  of  the 
Bnrg'hfl  of  Scotland  for  Uie  opinion  of  Oonnsel, 
witii  tbe  opinion  of  A.  B.  Clark,  Esq.,  then 
Solidtor-Oeneral,  now  Lord  Bntiierfnrd  Clark, 
and  William  Watson,  Esq.,  now  Lord  Advoate, 
thereon,  9th  October  1S72,  [155] 

XVL — ^Fonna  of  Notices  and  other  proceedings  In 

Hnmdpal  Electicau,  >  .      [191] 

1.  Form  of  Intimation  by  tbe  Town -Clerk  of  vaoandea  in 

the  Council,  and  b  a  commiwion,  or  truBt  to  be  sup- 
plied at  next  election,  and  of  placeH«c  which  the  poUa  will 
be  token,     ...... 

2.  Form    of    Circular    to    Presiding    Officers     and   PolHng 

Clerk» 

(I.)  To  ucertftin -whether  the  peiBon  to  whom  the  circular 

ia  Bent,  is  willing  lo  act  as  a  Presiding  Ufiicer,  .         [1 93] 
(2.)  To  aacerbun  whether  the  person  to  whom  the  oiroular 

i«  Bent,  iawiUing  to  act  aa  Polling  Clerk,  .         [19S] 

3.  Form  of  Nomination  for  election  aa  a  Councillor,     .  .        [194] 

4.  Form  of  Nomination  for  election  as  a  Commissioner  or 

Traatee,      .......        [196] 

b.  Form  of  Intimation  by  the  Town-Clerk  of  the  namee  of 
persona  nominated  for  election  as  Coimcillora,  and  of  the 
Wards  in  which  a  poll  will  not  take  plaoe,    .  .  ,       [196] 

6>  Form  of  Intimation  by  the  Town-Clerk  of  the  names  of  per- 
sona proposed  for  election  as  CommisaianerB  or  Trostees, 
andof  the  words  in  which  a  poll  will  not  take  place,  .      [197] 

7.  Forma  of  Ciroulaia  to  Presiding  Officers  and  Polling  Clerks. 
(1.)  Bequcstiog  ttie  Attendance  of  a  Presiding  Officer  at 

Citf  Chambers  to  take  the  Declaiation  of  Secrecy,       .      [198] 
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(2.)  Reqnestang  the  Attendance  of  a  Polling  Clerk  at  the 

City  Chambers,  to  take  the  Declaration  of  Secrecy,    .       [198] 

8.  Form  of  Appointment  of  a  Presiding  Officer  and  Clerks  by 

a  Provost  or  Chief  Magistrate  who  does  not  retire  from 

office  at  the  ensuing  Municipal  Election,  .  .        [199] 

9.  Form  of  AppoinUnent  of  a  Presiding  Officer  and  Clerks  by 

a  Provost  or  Chief  Magistrate  who  retires  at  the  ensuing 
Municipal  Election,  and  of  the  Magistrate  who,  on 
the  retirement  of  the  Provost  or  Chief  Magistrate,  will 
become  Acting  Chief  Magistrate  of  the  Burgh,  and 
Returning  Officer  in  the  Election,         .  .  .       [200] 

10.  Form  of  Appointment  by  a  Candidate  of  a  Person  to  Act  Aa 

his  Agent,  and  to  Attend  the  Poll   and  the  Counting 

of  the  Votes,  ......      [201] 

11.  Statutory  Declaration  of  Secrecy,      .  *  .  .      [202] 

(1.)  By  the  Returning  Officer,         ....  [203] 

(2.)  By  Presiding  Officers,    .....  [203] 

(3.)  By  Assistants  to  the  Returning  Officer,            .  [203] 

(4.)  By  Clerks,         .            .            .            .            .            .  .  [203^ 

(5.)  By  Agenta  of  Candidates,          ....  [203^ 

12.  Form  of  Card  to  be  given  to  Agent  after  he  has  taken  the 

Declaration  of  Secrecy,     .....  [202' 

13.  Forms  of  Circulars  to  Presiding  Officers  and  Polling  Clerks,  [204] 
(1.)  Transmitting  Appointment  to  a  presiding  Officer,  .  [204] 
(2.)  Intimating  to  a  Polling  Clerk  the  Ward  to  which  he 

has  been  Assigned,    .....      [204] 

14.  Form  of  Confirmation  of  the  Appointments  of  Presiding 

Officers  and  Polling  Clerks,  to  be  executed  on  the 
Inoming  of  the  day  of  Election  by  the  Magistrate  or  other 
Person  who  is  to  be  Returning  Officer  in  the  Election,      [206] 

15.  Forms  of  Placards  to  be  printed  in  Conspicuous  Characters 

and  Placarded  outside  every  Polling  Station,  and  in  every 
Compartment  of  every  Polling  Station,    .  .  .      [206] 

(1.)  Directions  for  the  Guidance  of  the  Voter  in  Voting  in 

a  Ward  in  which  two  Vacancies  have  to  be  supplied,  [206] 
(2.)  Form  of  Placard  intimating  Arrangments  for  voting, .  [208] 
(3.)  Form  of  Placard  to  be  posted  up  ieibove  each  Polling 

Station,  with  reference  to  the  preceding  Placard,        .       [208] 

16.  Form  of  Statutory  Declaration  that  the  Person  claiming 

the  Vote  is  the  Individual  described  in  the  MunicipiU 
Register,  .*....        [208] 

17.  Form  of  Statutory  Declaration  of  Inability  to  Read,  referred 

to  in  rule  26  of  Schedule  First  of  ' '  The  Ballot  Act,  1 872,"       [209] 

18.  Form  of  Tendered  Votes  List,  referred  to  in  Rule  27  of 

Schedule  Fir^t  of '*  The  Ballot  Act,  1872,"       .  .       [210] 

b 
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19.  Form  of  List  of  Votes,  marked  bj  tiie  PresidiDg  Officer, 

referred  to  in  Bole  26  of  Schedule  First  of  ''  The  Ballot 

Act,  1872," [210] 

20.  Form  of  Statement  of   Nmnber  of  Voters  whose  Votes 

are  marked  by  the  Presiding   Officer,  referred  to  in 

Role  29  of  Schedole  First  of  ''The  Ballot  Act,  1872,"      [211] 

21.  Form  of  Ballot  Paper  Account,  referred  to  in  Rule  80  of 

Schedule  First  of ''  The  Ballot  Act,  1872,"       .  .       [211] 

22.  Form  of  Appointment  of  Persons  to  act  as  Assistants  and 

Clerks  in  Counting  of  the  Votes,  .  .      [212] 

28.  Form  of  Minute  bj  the  Candidates  or  their  Agents  con- 

senting to  the  Votes  being  Counted  at  any  time  the 
Returning  Officer  may  fix,  ....       [218] 

24.  Form  of  Intimation  to  the  Candidates,  or  to  the  Agents  of 
Candidates,  of  the  time  and  place  at  which  the  Lord 
ProVost  or  Chief  Magistrate  will  begin  to  Count  the 
Votes,    .  .  .  .  .  .  .       [213; 

i5.  Minute  of  Proceedings  at  the  Counting,  of  the  Votes,         .       [214; 

25a.  Form  of  T&bul&ting  Sheet,  ....    [216-l| 

25^.  Form  of  Abstract  of  TabuAting  Sheet,    .  .  .    [216-2] 

26;  Form  of  Certificate  by  the  Town-Clerk  as   to  previous 

Steps  of  Procedure,        .....        [217] 

27.  Dedartttion  by  the  Lord  ProVost  or  Chief  Mltgistrate  as 
to  Persons  Elected  Cotincillors  and  Commissioners  or 
Trustees  #ho  kre  elected  with  the  Town  Councillors,     .       [219] 

^8.  Form  of  Intimation  by  the  Totm-Clerk  to  the  newly  elected 
Councillors  of  their  Election,  and  requiring  them  to 
attend  and  declare  whether  they  accept  Offibe,  .        [220] 

29.  Form  of  Minute  of  Meeting  Jikt  which  newly  elected  Coun- 

cillors declare  Acceptance  of,  and  are  Sworn  into  Office,       [221] 
(1.)  When  the  Annual  EHection  of  Councillbrs  is  Com- 
pleted,    .......       [221] 

(2.)  When  the  Annual  Election  is  not  Cbmpleted  by 
reason  of  a  Councillor  h&ying  been  elected  for  two  Wards, 
or  declining  to  accept  Office,  br  by  reason  of  a  doUble 
Iretum,     ;......        [222] 

80.  Form  of  Intimation  by  the  ToWn-Clerk  of  a  new  Election,       [223] 

81.  Form  of  Minute  of.  Meeting  of  the  Town  Council  Report- 

ing previous  steps  of  Procedilre ;  inducting  the  Dean 
of  Guild  tod  Convener  of  the  Thuies ;  fixing  the  Roll 
of  the  Council  for  the  ensuing  yei^,  and  electing  M^^gis- 
tratesv  &c,         .  .  i  .  .  .        [224] 

IndeZ)  ;  •  .  •  •  .  •       [289] 
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ABBREVIATIONS. 


The  Reform  Act  of  1832,  denotes  the  Act  2  and  S  WilUam  IV,,  cap.  65, 
intituled  "  An  Act  to  Amend  the  Bepresentatkm  of  the  People  in  Scotland  " 
[17th  July  1832]. 

The  Reform  Act  of  1868,  or  The  Representation  of  the  People 

(Scotland)  Act,  1868,  denote  the  Act  31  and  32  Victoria,  cap.  48, 
intituled  "  An  Act  for  the  Amendment  of  the  Representation  of  the  People  in 
Scotland  '*  [18th  July  1868]. 

The  Bnrgh  Reform  Act  denotes  the  Act  8  and  4  WiUiam  IVt,  cap,  76, 
intituled  '*  An  Act  to  Alter  and  Amend  the  Laws  for  the  Election  of  the 
Magistrates  and  Councils  of  the  Royal  Bux^hfl  in  Scotland  "  [28th  August  1 833]. 

The  Burgh  Voter's  Act  denotes  the  Act  19  and  20  Victoria,  cap.  58, 
intituled  "An  Act  td  Amend  the  Law  for  the  Registration  of  Persons  entitled 
to  Vote  in  the  Election  irf  Members  to  serve  in  Parliament  for  Burghs  in 
ScoUand  '*  [21st  July  1856]. 

The  Registration  Acts  denote  (l)  Th^  Burgh  VoUr'B  Act  above  referred 
to  ;  (2)  TheSth  Section  of  the  Act  20  and  21  Victoria,  cap.  70,  intituled  <*An  Act 
to  Provide  for  the  Extension  of  the  Boundaries  of  Burghs  in  Scotland,  and  to 
remove  doubts  as  to  the  right  of  certain  Persons  holding  offices  to  be  Regis- 
tered as  Voters  for  Municipal  Purposes"  [25th  August  1857],  a$  amended 
by  the  JUform  Act  of  1868  ;  and  (3)  every  other  Act  rekUing  to  the  Eegittration 
of  Penont  entitled  to  Vote  at  the  Election  of  Membert  to  terve  in  Parliament  for 
Burghs  in  Scotland  which  may  he  in  force  at  the  time. 

The  Municipal  Elections  Amendment  (Scotland)  Act,  1868,  or 

The  Election  Act  of  1868,  denotes  the  Act  31  and  32  Victoria,  cap.  108, 
intituled  "An  Act  to  amend  the  Laws  for  the  Election  of  the  Magistrates  and 
Councils  of  Royal  and  Parliamentary  Burghs  in  Scotland  **  [31st  July  1868]. 

The  Municipal  Elections  Amendment  (Scotland)  Act,  1870,  or 

The  Election  Act  of  1870,  denotes  the  Act  83  and  34  Victoria,  cap.  92, 
intituled  "An  Act  to  amend  the  Laws  for  the  Election  of  the  Magistrates 
and  Councillors  of  Royal  and  Parliamentary  Burghs  in  Scotland  "  [9th  August 
1870]. 

The  General  Police  Act  of  1850  denotes  the  Act  13  and  14  Victoria, 
cap.  33,  intituled  "An  Act  to  make  more  effectual  Provision  for  Regulating 
the  Police  of  Towns  and  populous  Places  in  Scotland,  and  for  paving,  draining, 
cleansing,  lighting,  and  improving  the  same  *'  [15th  July  1850]. 


XX  MEANING  OF  TERMa 

The  General  Police  and  Improvement   (Scotland)  Act,  1862. 

or  The  General  Police  Act,  1862,  denotes  the  Act  25  and  26  Victoria, 
ap.  101,  intituled  "An  Act  to  make  more  effectual  Provision  for  Regulat- 
ing the  Police  of  Towns  and  populous  Places  in  Scotland,  and  for  lightings 
cleansing,  paving,  draining,  supplying  Water  to  and  improving  the  sama, 
and  also  for  promoting  the  Public  Health  thereof"  [7th  August  1862]. 

The  General  Police  Amendment  Act,  1868,  or  The  General  Police 
and  Improvement  (Scotland)  Act,  1862,  Amendment  Act,  1868, 

denotes  the  Act  81  and  32  Victoria,  cap.  102,  intituled  "An  Act  to  Alter 
the  Qualifications  of  the  Electors  in  pUces  in  Scotland  imder  the  '  Greneral 
Police  and  Improvement  (Scotland)  Act,  1862,'  or  under  the  Act  13  and  14 
Victoria,  chapter  33,  and  to  amend  the  said  Acts  in  certain  other  respects  " 
[31at  July  1868]. 

The  Ballot  Act,  1872,  or  The  Ballot  Act,  denotes  the  Act  35  and  86 
VictoriOf  cap.  33,  intituled  **  An  Act  to  amend  the  Law  relating  to  Procedure 
at  Parliamentary  and  Municipal  Elections  "  [^8th  July  1872]. 

The  Bnrgesses  (Scotland)  Act,  1876,  denotes  the  Act  39  Victoria, 
cap.  12,  intituled  "  An  Act  to  Assimilate  the  Law  of  Scotland  to  that  of  Eng- 
land respecting  the  creation  of  Burgesses  "  [1st  June  1876]. 

The   Bnrghs  (Division  into  Wards)  Amendment   Act,  1876, 

denotes  the  Act  39  aiid  40  Victoria,  cap,  25,  ibtituled  ''An  Act  to  Amend  the 
Law  in  Scotland  in  regard  to  the  Division  t>f  Burghs  into  Wards  "  {13t^  Jtdy 
1876]. 

The  General  Police  Amendment  Act  1877,  denotes  the  Aot  4o  and 

41  VictoriOy  cap,  22,  intituled  *'  An  Act  to  Amend  the  General  Police  and  Im- 
provement (Scotland)  Act,  1862"  [12th  July  1877]. 

The  General  Police  Amendment  Act,  1878,  denotes  the  Act  41  and 

42  Victoria^  cap,  30,  intituled  "  An  Act  to  Alter  the  Law  of  electing  Commis- 
sioners under  the  Greneral  Police  and  Improvement  (Scotland)  Act,  1862" 
[22d  July  1878]. 


MElANING   OF   TERMS. 

The  term  '^ Pulling  Place'*  means  tlie  particular  place  in  the  burgh,  if  not 
divided  into  wards,  or  the  particular  place  in  the  ward,  if  the  bui^h  be  divided 
into  wards,  which  may  be  fixed  on  by  the  returning  officer,  as  that  at  which 
the  electors  of  the  burgh  or  ward  respectively  are  to  poIL 

The  term  "  Polling  Station  '*  meatis  the  separate  room  or  booth  under  the 
contix)!  of  a  presiding  officer. 

The  term  "  Compartment*'  means  the  space  partitioned  off  in  each  polling 
station  for  the  use  of  the  voters  when  marking  their  ballot  papers,  so  as  to 
secure  them  from  observatioil 
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ADDITIONS  AND  CORRECTIONS. 


(1.)  Page  4. — Between  lines  33  and  34  insert  the  following 
note: — 

See  note  26,  Additions  and  Corrections,  No.  (15). 

(2.)  Page  4. — Between  lines  37  and  38  insert  the  following 
note : — 

See  also  sections  11,  12,  13,  and  14  of  The  General  Police 
and  Improvement  (Scotland)  Act,  1862,  which  provides  for  the 
extension  of  the  boundaries  of  rojal  burghs  in  which  the  Act 
has  been  adopted  in  whole  or  in  part  to  the  parliamentary 
boundaries  of  such  burgh,  or  to  any  part  thereof.  When  such 
extension  is  made,  the  parliamentary  boundaries  of  the  bui-gh  are 
declared,  by  section  13,  to  be  thereafter  ''the  boundaries  of  the 
royal  burgh  for  all  municipal  purposes,  and  all  matters  connected 
with  police,  including  the  right  of  voting  for  town  councillors." 

(3.)  Page  6,  line  33,  after  «'  roU  "  insert  ''V* 

At  the  bottom  of    the  page  insert  the  following  note : — 

s  Section  34  of  the  Valuation  of  Lands  (Scotland)  Act,  1854  (17 
and  18  Vict.,  cap.  91),  provides  that  "  In  all  questions  and  proceed- 
ings under  any  Act  of  Parliament  relating  to  the  franchise,  or  to 
the  representation  of  the  people  in  Parliament,  it  shall  be  suffi- 
cient to  refer  to  an  entry  in  the  Valuation  Boll  in  force  for  the 
time,  or  last  in  force  under  this  Act  in  any  county  or  burgh, 
and  such  entry  shall  be  received  and  taken  in  all  such  questions 
and  proceedings  as  conclusive  proof  that  the  gross  yearly  rent  or 
value  of  the  lands  or  heritages  specified  therein  is,  at  the  date  of 
such  reference,  and  has  been  from  the  commencement  of  the  year 
to  which  such  Aquation  Boll  applies,  of  the  amount  therein  set 
fortL" 

(4.)  Page  10,  line  18,  after  "Dundee"  insert  "  Benfrew." 

(5.)  Page  14,  line  19,  after  «  election"  insert  "i*" 

Between  lines  32  and  33  insert  the  following  note : — 

See  notes  2b  and  2c,  Additions  and  Corrections,  No.  (15). 

(6.)  Page  19,  line  17,  delete  "re-division"  and  substitute  "re- 
arrangement." 
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(7.)  Page  20,  line  12,  after  *'  act "  insert ; — amended  by  section 
3  of  the  Act  39  and  40  Vict,  cap.  25. 

(8.)  Page  20,  line  14,  delete  "  ten  "  and  substitute  "five." 

(9.)  Page  21,  line  17,  after  «  burgh  "  insert  « i." 

(10.)  Page  21,  at  the  bottom  of  the  page,  insert  the  following 
note:  — 

^The  Burghs  (Division  into  Wards)  (Scotland)  Amendment 
Act,  1876  (39  and  40  Vict,  cap.  25)  extends  the  provisions  of 
section  17  of  The  Municipal  Elections  Amendment  (Scotland) 
Act,  1868,  by  enacting  that  the  section  shall  be  read  and  con- 
strued as  if  for  the  words  'ten  thousand'  therein,  the  words 
'  five  thousand '  were  substituted.  [Section  3.]  The  Act  of  1876 
is  fai*ther  appointed  to  be  read  and  construed  with  the  Act  of 
1868.     [Section  2.] 

(11.)  Page  22,  line  17,  delete  **  ten"  and  substitute  "five." 

(12.)  Page  22,  last  line,  after  "  section  6,"  insert : — as  amended 
by  the  Burghs  (Division  into  Wards)  (Scotland)  Amendment  Act, 
1876  (39  and  40  Vict,  cap.  25).     [Section  3.] 

(13.)  Page  23,  line  8,  after  "  burgh"  insert  "  ^" 

(14.)  Page  23,  line  10,  after  **  I^esidence  "  insert  '*  V 

(15.)  Page  23,  betweei^  lines  29  a^id  30,  insert  the  following 
notes : — 

2<>.  A.  occupied  as  joint  tenant  alpng  with  his  son  the  glebe  of  the 
minister  of  Kinghom,  and  other  lands,  all  of  which  were  held  by 
burgage  tenure.  A.  was  elected  a  councillor  of  the  burgh  of  King- 
hom in  1868,  but  his  election  was  objected  to  on  the  ground  that 
he  neither  resided  nor  earned  on  business  within  the  burgh.  The 
objection  was  referred  to  the  then  Lord  Advocate  (Gordon),  who 
returned  the  following  opinion  ; — "  I  am  of  opinion  that  if  the 
land,  part  of  the  gleli^e,  farmed  by  [A.]  is  within  the  royalty  (which 
I  presupie  it  to  b^,  as  it  is  held  burgage),  he  is  eligible  as  a  councillor 
of  the  burgh." 

2^  As  to  whether  a  person  who  is  a  pensioner  or  paid  o£5icer 
of  a  corporation  is  eligible  for  election  as  a  councillor  of  a  royal 
burgh,  see  footnotes  pp,  3  and  4,  and  No.  12  of  these  Observations. 

2^.  In  November  1877,  the  writer  consulted  tlie  Lord  Advocate 
(Watson)  and  Mr.  J.  Badenach  Nicolson  on  the  following  ques- 
tion }~9-Is  the  fact  qf  an  elector  being  a  pensioner  of  any  coqiora- 
tion  within  the  city,  or  beiug  an  official  or  servant  of  the  town,  or 
being  appointed  by  the  Council  and  paid  any  fees  or  salary  out 
of  an  assessment  levied  by  the  Town  Council,  or  holding  any 
remunerated  ojQEice  subject  to  the  supervisioii  of  the  Council,  a 
ground  under  the  statute,  pr  at  pommon  law,  of  ineligibility 
either  as  councillor  or  magistrate  ?     To  that  query  they  replied 
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as  followB : — "  We  are  of  opinion  that  none  of  the  circum- 
stances referred  to  in  this  query, — except  tenure  of  oflBices  the 
holders  of  which  are  by  express  statutory  enactment  debarred 
from  exercising  the  municipal  franchise,  e.g,,  town  clerks  and 
depute  town  clerks,  and  burgh  assessors  under  the  Valuation  and 
Registration  Acts, — would  constitute  a  ground  of  ineligibility  for 
either  of  the  offices  of  councillor,  magistrate,  or  river  bailie.  Sub- 
ject to  the  exception  just  mentioned,  none  of  these  circumstances 
would  afford  any  ground  for  striking  an  elector  off  the  municipal 
roll,  and  the  statutes  appear  to  us  to  render  identical  the  quali- 
fications for  voting  for,  and  being  elected  as,  councillor  or  magis- 
trate of  a  burgh.  In  the  special  case  referred  to  in  the  memorial^ 
seeing  that  there  is  no  express  enactment  directed  against  the 
election  to  the  office  of  councillor  or  magistrate  of  a  person  hold- 
ing the  appointment  of  registrar  of  births,  etc.,  we  do  not  think 
that  such  person  would  be  disqualified  from  election  as  a  coun- 
cillor or  magistrate  ;  and  we  are  farther  of  opinion  that  his  elec- 
tion to  the  office  of  councillor  or  magistrate  would  not  be  incom- 
patible with  his  continuing  to  perform  the  functions  of  registrar." 

(16.)  Page  23,  at  the  bottom  of  the  page,  inse^  the  following 
notes: — 

^  See  footnotes  pp.  1,  2,  3,  and  4,  and  notes  2^  and  2<^,  Addi- 
tions and  Corrections,  No.  (15). 

^  As  to  yf^at  constitutes  residence  in  the  sense  of  the  acts,  see 
Cay  on  Election  Law,  p.  431,  et  seq, ;  Nicolson  on  the  Law  of 
Election  and  Registration  (2d  ed.),  pp.  111-114;  Rogers  on  Elec- 
tions and  Registration  (12th  ed.),  pp.  106-110. 

See  also  the  cases  of  the  Queen*  v.  the  Overseers  of  Norwood, 
14th  May  1867,  L.R.  2,  Q.  B.  p.  457,  and  the  Oldhaip  Borough 
Election  Case,  16th  March  1869;  0*Malley  and  Hardcastle's 
Reports,  Vol.  I.,  p.  158.  In  both  of  these  cases  it  was  held  that 
a  man's  residence  is  where  he  habitually  sleeps. 

See  also  the  Borough  of  Northallerton,  12  th  April  1869,  O'M. 
A  H.,  Vol.  L,  p.  170.  The  Borough  of  Bewdley,  27th  April 
1869,  O'M.  &  H.,  Vol.  L,  p.  175. 

(17.)  Page  26,  line  34,  after  *>  section  33  "  insert  :— 

and  the  General  Police  and  Lnprovement  (Scotland)  Act, 
1862,  section  50,  This  section  was  repealed  by  schedule  fifth  of 
the  Ballot  Act  in  so  far  as  the  provisions  of  the  section  were  in- 
consistent with  that  act. 

Sections  50  and  51  of  the  Act  of  1862  are  repealed  by  section 
2  of  the  General  Police  and  Improvement  (Scotland)  Amendment 
Act,  1 878,  and  sectious  3  and  4  of  the  latter  act  are  substituted.  By 
section  3,  one-third  of  the  commissioners,  or,  where  the  burgh  is 
divided  into  wards,  one-third  of  the  commissioners  for  each  ward, 
is  appointed  to  go  annually  out  of  office  on  the  first  Tuesday  of 
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November  in  each  year,  and  on  the  same  day  the  places  of  the 
commissioners  going  out  of  office  are  appointed  to  be  supplied  by 
an  equal  number  of  new  commissioners.  When,  however,  the 
first  election  of  commissioners  takes  place  on  or  after  the  first  day 
of  May  in  any  year,  no  commissioner  goes  out  of  office,  and  no 
second  election  of  commissioners  takes  place  until  the  first  Tues- 
day in  November  in  the  year  succeeding  that  in  which  the  first 
election  took  place.  No  commissioner  or  magistrate  of  police  in 
office  at  the  passing  of  the  act  (on  2  2d  July  1878)  goes  out  of 
office  until  the  first  Tuesday  of  November  following. 

(18.)  Page  27,  line  5,  after  "office"  insert: — When,  at  any 
annual  election,  commissioners  receive  an  equal  number  of  votes, 
the  remaining  commissioners  decide,  at  a  meeting  convened  for 
the  purpose,  the  order  in  which  they  must  go  out  of  office.^ 

(19.)  Page  27,  at  the  bottom  of  the  page,  insert  the  following 
note : — 

^See  section  51  of  the  General  Police  Act,  1862.  This  section 
is  repealed  by  section  2  of  the  General  Police  and  Improvement 
(Scotland)  Amendment  Act,  1878,  and  section  4  of  the  latter 
act  is  substituted. 

(20.)  Page  29,  at  the  bottom  of  the  page,  add  the  following 
paragraph  to  footnote  ^ : — 

The  law  as  stated  in  the  text  with  reference  to  burghs  and 
places  which  have  adopted  the  General  Police  Act  of  1862,  is 
altered  by  the  General  Police  and  Improvement  (Scotland)  Amend- 
ment Act,  1878.  By  section  2  of  the  latter  act,  sections  50  and 
51  of  the  act  of  1862  are  repealed,  and  sections  3  and  4  of  the 
act  of  1878  are  substituted.  Section  3  enacts  that  all  annual 
elections  of  commissioners  after  the  first,  shall  take  place  on  the 
first  Tuesday  of  November  in  each  year.  Elections  of  commis- 
sioners under  the  General  Police  Act  of  1850  are  not  afiected  by 
the  act  of  1878. 

(21.)  Page  30,  between  lines  7  and  8,  insert  the  following 
paragraph  : — 

The  provisions  of  the  General  Police  Act  of  1862,  under  which 
the  annual  election  of  the  retiring  third  of  the  commissioners 
took  place,  as  above  explained,  were  repealed  by  '^  The  General 
Police  and  Improvement  (Scotland)  Amendment  Act,  1878."  The 
latter  act  enacts  that  the  retiring  third  shall  go  out  of  office  and 
new  commissioners  be  elected  on  the  first  Tuesday  of  November 
annually,  and  that  when  the  first  election  of  commissioners  takes 
place  on  or  after  the  first  day  of  May  in  any  year,  no  commis- 
sioner shall  go  out  of  office,  and  no  second  election  of  commis- 
sioners shall  take  place  until  the  first  Tuesday  in  November 
of  the  year  succeeding  that  in  which  the  first  election  took 
place. 
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(22.)  Page  36,  between  lines  37  and  38,  insert  :— 

See  No.  45  of  these  Obserrations. 

(23.)  Page  38,  line  16,  after  "  resigned,"  insert  * 

(24.)  Page  38,  between  lines  31  and  32,  insert  the  following 
note: — 

By  the  English  Municipal  Elections  Act,  1875  (38  and  39 
Yict.,  cap.  40),  it  is  provided  that  nine  days  at  least  before  any 
election  of  town  councilloi-s  the  town  clerk  shall  publish  a  notice 
intimating  the  last  day  on  which  nomination  papers  are  to  be 
delivered  to  him,  which  day  is  to  be  seven  days  at  least  before  the 
election,  and  the  day  and  hour  at  which  the  mayor  will  attend  to 
hear  and  determine  objections  thereto  [section  1,  sub-sections  1,  2, 
and  3]  ;  Sundays  are  excluded  from  computation  by  section  11. 
The  seven  days  must  therefore  be  seven  clear  days.  [Zouch  v, 
Empsey,  2d  June  1821,  4  Bamewall  and  Alderson,  E.  B.,  522.]  It 
was  held  by  the  Court  of  Common  Pleas  in  England,  in  the  case 
of  Howes  V,  Turner,  8th  May,  1876  [1  C.  P.  D.,  670-682],  that 
a  notice  published  by  the  town  clerk  erroneously  stating  that  the 
last  day  for  delivery  of  nomination  papers  was  Saturday,  23d 
October,  instead  of  Friday,  2  2d  October,  was  calculated  to  mislead 
the  candidates,  one  of  whom  only  lodged  his  nomination  paper  on 
the  23d  of  October,  and  so  prevented  a  fair  election.  The  whole 
proceedings  were  therefore  declared  void,  and  a  new  election 
was  ordered. 

(25.)  Page  38,  last  line,  delete  "  180,'  and  substitute  "  178 
and  179." 

(26.)  Page  38,  at  the  bottom  of  the  page,  insert  the  following 
note : — 

See  note  1,  Additions  and  Corrections,  No.  (119). 

(27.)  Page  44,  line  4,  after  «  burgh  "  insert ". 

(28.)  Page  44,  immediately  above  footnote  1,  insert  the  fol- 
lowing note: — 

*  May  a  registered  elector  be  one  of  the  two  electors  who  pro- 
poses himself?  There  seems  to  be  nothing  to  prevent  him. 
In  England  the  Act  22  Yict.,  cap.  35,  section  6,  expressly 
authorised  "any  person  entitled  to  vote''  to  nominate  himse& 
for  the  office  of  councillor,  if  duly  qualified.  It  has  also  been 
held  that  a  candidate  may  vote  for  himself  in  a  parliamen- 
tary election.  Harwich,  3l8t  March  1803,  Peckwell  s  Election 
Cases,  383.  Rogers  on  Elections  and  Registration  (12th  ed.), 
p.  210. 

(29.)  Page  47,  line  19,  after  "seconders  "  insert  *. 

(30.)  Page  47,  immediately  above  footnote  1,  insert  the  fol- 
lowing note : — 

*  While  the  nominations  of  candidates  must  be  made  in  the 
form  prescribed  by  statute,  "  or  as  near  thereto  as  circumstances 
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will  admit,"  the  statutory  form  specifically  requires  that  the 
''names  and  places  of  abode"  of  the  proposers  and  candidate 
shall  be  inserted  in  the  nomination  paper,  ''  as  in  the  municipal 
register  of  the  burgh."  Unless,  therefore,  the  name  and  place  of 
abode  be  erroneously  entered  in  any  case  in  the  municipal  register, 
no  circumstances  can  well  be  conceived  in  which  a  departure  from 
the  most  literal  adherence  to  the  statutory  form  is  excusable. 

To  show  how  the  corresponding  enactments  in  statutes  applic- 
able to  English  municipal  elections  are  construed  by  the  English 
courts,  reference  may  be  made  to  the  following  cases,  decided 
under  The  Municipal  Elections  Act,  1875  (38  and  39  Vict.,  c. 
40).      That  statute  requires  the  ''  names,  abode,  and  description 
of  the  candidate  "  to  be  stated  in  the  nomination  paper.     The 
paper  is  also  appointed  to  be  signed  by  the  proposer,  seconder, 
and  eight  other  burgesses,  and  it  is  directed  *'  that  the  number  on 
the  burgess  roll  of  the  burgess  subscribing,  with  the  situation  of 
the  property  in  respect  of  which  he  is  enrolled  in  the  burgess 
roll,  shall  be  stated."      In  Mather  v.  Brown,  5th   May  1876, 
1  C.  P.  D.,  596,  it  was  held  that  a  nomination  paper  was  void  in 
which  only  the  initial  letter  of  one  of  the  Christian  names  of  a 
candidate  was  inserted.     In  the  case  of  Soper  v.  the  Mayor  of 
Basingstoke,  23d  April  1877^  2  C.  P.  D.,  440,  the  seconder  of  a 
candidate  was  described  in  the  nomination  paper  as  of  H.  Street, 
while  the  situation  of  the  property  of  the  seconder  was  described 
on  the  burgess  roll  943  being  i;i  W.  Sti*eet.     The  street  was  gene- 
rally known  as  H.  Street,  and  its  name  had  been  only  recently 
changed  to  W.  Street ;  no  one  had  been  or  could  be  misled  by  the 
description  thereof  as  H.  Street.     The  mayor  having  declared  the 
nomination  paper  to  b^  void,  on  the  ground  that  .the  seconder  had 
improperly  described  the  situation  of  the  property  in  respect  of 
which  he  was  enrolled  on  the  burgess  roll,  it  was  held  that  the 
situation  o£  the  property  was  sufficiently  described,  and  that  such 
sufficient  description,  and  not  the  description  of  the  property  upon 
the  burgesa  roll,  was  what  the  statute  required  to  be  set  forth 
on  the  nomination  paper.     The  decision  of  the  mayor  was,  there- 
fore, reversed.     In  deciding  that  case,  Mr.  Justice  Denman  said, 
*^  The  case  which  has  been  most  strongly  relied  upon  by  the  I'espon- 
dent's  counsel  is  Mather  v.  Brown  [ut  supra],  but  I  think  that  case 
not  against  the  petitioner ;  there  the  misdescription  consisted  of 
stating  one  of  the  Chiistian  names  of,  a  candidate  by  the  initial 
letter  only ;  this  was  held  to  be  such  a  misnomer  as  to  render  the 
nomination  paper  void.     That  case  seems  to  me  widely  different 
from  the  present,  for  the  statute  requires  the  Christian  and  sur- 
name of  the  candidate  to  be  stated  in  the  nomination  paper,  but 
it  only  directs  that  the  situation  of  the  property  of  the  proposer 
and  seconder  shall  be  set  forth,  .  .  .  and  there  seems  to  be  a 
good  reason  for  the  distinction,  because  it  often  happens  that  the 
name  of  a  street  is  changed,,  but  a  man  seldom  changes  his  name. 
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and  he  cannot  be  said  to  have  two  names  at  the  same  time.  The 
situation  of  the  property  belonging  to  the  petitioner's  seconder 
was  properly  stated  to  be  in  High  Street,  because  every  inhabitant 
of  the  borough  would  be  able  to  recognise  it  under  that  descrip- 
tion." 

As  to  whether,  in  the  event  of  a  proposer  or  seconder  or  candi- 
date being  erroneously  named  or  described  in  the  municipal 
register,  Qie  insertion  in  the  nomination  paper  of  the  correct 
name  and  description  would  invalidate  the  paper,  reference  may 
be  made  to  Knowles  v.  Brooking,  23d  February  1846,  2  C.B., 
226;  15  L.J.  (C.P.),  197;  and  Melbourne  v.  Greenfield,  16th 
November  1859,  7  C.B.  (N.S.),  1 ;  29  L.J.  (C.P.),  81 ;  Calver  v. 
Roberts,  17th  November  1871,  25  L.T.,  751. 

(31.)  Page  48,  line  26,  after  "  determined  "  insert ». 

(32.)  Page  48,  at  the  bottom  of  the  page,  insert  the  following 
note: — 

8  The  [English]  Municipal  Elections  Act,  1875  (38  and  39  Vict, 
c.  40),  section  1,  sub-section  3,  provides  tliat  the  mayor  shall 
attend  at  the  town  hall  on  the  day  next  after  the  last  day  for 
the  delivery  of  nominations  to  the  town  clerk,  between  the 
hours  of  two  and  four  o'clock  in  the  afternoon,  and  shall  decide 
on  the  validity  of  every  objection  made  in  writing  to  a  nomina- 
tion paper.  The  decision  of  the  mayor,  which  shall  also  be 
given  in  writing,  shall,  if  disallowing  any  objection  to  a 
nomination  paper,  be  final,  but  if  allowing  the  same,  shall  be 
subject  to  reversal  on  petition  questioning  the  election  or 
return.  In  the  case  of  Howes  v.  Turner,  8th  May  1876  [1  C. 
P.  D.,  670],  the  town  clerk  had  issued  a  bad  notice  as  to  the 
time  at  which  nomination  papers  must  be  lodged,  and  nomina- 
tions were  lodged  accordingly  after  the  proper  time  at  which 
they  should  have  been  lodged.  Objections  to  these  nomina- 
tions were  disallowed  by  the  mayor,  and  it  was  pleaded  that  his 
decision  was  final.  The  Court  of  Common  Pleas,  however,  held  that 
the  mayor  had  no  power  to  deal  with  the  objection  as  to  the  time 
of  delivering  the  nomination  papers,  and  that  his  decision  might 
be  questioned  on  petition.  On  tiiis  point  Mr.  Justice  Brett  said, 
— *'  It  seems  to  me  that  the  only  office  of  the  mayor  is  to  decide 
objections  to  the  paper  itself,  and  that  his  decision  as  to  such 
objections  only  is  final,  and  therefore,  that  this  question  is  still 
open  to  us."  Mr.  Justice  Denman  said, — "  As  to  the  power  of 
the  mayor,  I  agree  with  my  brother  Brett  that  sub-section  3  of 
section  1  of  38  and  39  Yict,  c.  40,  was  not  intended  to  give  the 
mayor  power  to  dispense  with  the  statutory  day  for  the  delivery 
of  nomination  papers.  A  mistake  in  the  notice  in  that  respect 
was  beyond  his  power  to  cure ;  and  it  follows  that,  if  the  mayor 
has  no  power  to  give  a  final  decision  on  that,  it  must  be  for  the 
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court."  Mr.  Justice  Archibald  said, — "  I  agree  with  my  brother 
Brett  that  the  mayor  had  power  only  to  decide  upon  the  form  of 
the  nomination  papers,  and  not  as  to  the  quali£cations  of  the 
candidates."  [1  C.  P.  D.,  678,  680,  681.  See  note,  Additions 
and  Corrections,  No.  (24).] 

See  the  opinion  of  the  Lord  President  (Inglis)  in  deciding  the 
case  of  M'Donald  and  Others  v,  Robertson,  quoted  in  footnote, 
p.  229. 

In  November  1877,  the  writer  consulted  the  Lord  Advocate 
(Watson)  and  Mr.  J.  Badenach  Nicolson  on  the  subject,  and 
asked  them  the  following  question :   "  Has  the  memorialist  or 
town  clerk  any  power,  and  if  so,  to  what  extent,  to  judge  of  the 
validity  of  nominations  and  the  eligibility  of  candidates  for  the 
office  of  town  councillor  ?    Would  he,  for  example,  be  entitled  or 
bound  to  reject  the  nomination  of  a  person  who  had  no  residence 
within  the  burgh  or  within  seven  miles  of  it,  or  who  had  been 
sequestrated  and  was  still  undischarged,  or  was  subject  to  some 
legal  incapacity,  or  was  otherwise  ineligible  for  the  office  of  coun- 
cillor ?  "     To  that  query  the  following  answer  was  returned : — 
''  Cases  may  occur  in  which  it  will  be  plainly  within  the  com- 
petency of  a  town  clerk  to  reject  a  nomination  for  the  office  of 
councillor.     But  we  could  not  advise  him  to  exercise  that  power, 
except  in  cases  where  the  objection  is  obviously  well-founded, 
and  is  either  patent  on  the  face  of  the  nomination  paper,  or 
capable  of  instant  verification.     The  objections  to  a  nomination 
may  be  conveniently  classed  under  two  heads,  according  as  they 
regard— (1)  the  form  or  contents  of  the  nomination  paper;  or 
(2)  the  eligibility  of  the  candidate  nominated.     As  to  objections 
of  the  first  class,  we  are  of  opinion  that  if  the  form  and  contents  of 
a  nomination  paper  were  defective  in  respect  of  the  requirements 
of  the  Municipal  Elections  Amendment  (Scotland)  Act,  1868,  as 
modified  by  the  Ballot  Act,  it  would  be  the  duty  of  the  town 
clerk  to  reject  it.     If,  for  instance,  the  name  and  abode  of  the 
candidate,  as  given  in  the  nomination  paper,  were  not  to  be 
found  in  the  roll  of  electors,  it  would  be  the  duty  of  the  town 
clerk  to  reject  the  nomination.  Again,  if  the  paper  were  subscribed 
by  one  proposer  only,  it  plainly  ought  not  to  be  received. 

"  As  to  objections  of  the  second  class,  afiecting  the  eligibility 
of  the  candidate,  we  do  not  doubt,  as  already  stated,  that  the 
town  clerk  might  reject  the  nomination  of  any  person  to  whom 
a  statutory  disqualification  is  attached,  e,g,,  the  holder  of  a 
disqualifying  office  or  a  person  convicted  of  bribery,  under  17 
and  18  Vict,  c.  102,  sec.  6,  and  31  and  32  Yict.,  c.  125,  sees. 
43,  45.  Other  cases  may  be  figured  which  woidd  be  attended 
with  more  difficulty.  For  instance,  we  could  not  advise  the 
memorialist  that  as  town  clerk  he  woidd  be  entitled  to  judge 
of  the  mental  incapacity  of  a  candidate.  Neither  do  we  think 
that  he  could  reject  the  nomination  of  a  person  whose  name 
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appeared  on  the  register  as  resident  within  the  burgh,  or  within 
seYen  miles  of  it,  on  the  ground  that  he  had  reason  to  believe 
that  such  person  had  ceased  to  be  so  resident.  The  case  of 
sequestration  raises  a  question  of  peculiar  difficulty.  Seques- 
tration being  a  judicial  act,  would,  we  think,  have  been  un- 
questionably a  good  graund  of  objection,  were  it  not  necessary 
to  consider  the  effect  of  the  provision  in  31  and  32  Yict,  c.  108, 
sec.  8,  as  to  the  conclusive  evidence  afforded  by  the  municipal 
register,  that  the  persons  therein  named  continue  to  have  the 
qualifications  annexed  to  their  names.  We  have  very  carefully 
considered  the  matter,  but  although  wo  are  fully  sensible  of  the 
disadvantage  resulting  to  a  burgh  from  the  election  of  a  bank- 
rupt to  municipal  office,  we  are  unable  to  come  to  the  conclusion 
that  a  bankrupt  is  disqualified  from  exercising  the  municipal 
franchise,  or  being  elected  to  a  municipal  office,  so  long  as  his 
name  appears  upon  the  municipal  register. 

"  Generally,  our  advice  to  the  memorialist  is,  that  whilst  in 
very  plain  cases  he  would  be  entitled  to  reject  nomination 
papers,  he  ought  to  exercise  extreme  caution  in  doing  so.  It 
appears  to  us  on  the  whole  that  less  practical  inconvenience  is 
likely  to  arise  from  the  admission  than  from  the  i*ejection  of 
doubtful  nomination  papers.'* 

(33.)  Page  52,  line  5,  after  "  responsibility  "  insert  ®. 

(34.)  Page  52,  immediately  above  footnote  1,  insert  the  following 
note; — 

®  In  November  1877,  the  writer  consulted  the  Lord 
Advocate  (Watson)  and  Mr.  J.  B.  Nicolson,  as  to  whether 
he  was  at  liberty  to  allow  any  nomination  which  had  been 
duly  made  to  be  withdrawn  ?  Their  opinion  was  as  fol- 
lows : — "  We  are  of  opinion  that  a  nomination  once  legally 
made  cannot  be  withdrawn.  The  nomination  of  a  candidate  is  a 
public  act,  concerning  not  merely  the  candidate,  but  the  con- 
stituency, who  are  entitled  to  rely  upon  it  as  giving  them  an 
opportunity  of  recording  their  votes  at  the  election.  It  is  tme 
the  Ballot  Act,  sec  1,  permits  the  withdrawal  of  a  candidate  at  a 
Parliamentary  election.  But  in  the  first  place,  such  withdrawal 
must,  to  be  effectual,  take  place  '  during  the  time  appointed  for 
the  election,  but  not  afterwards,'  so  that  a  fresh  nomination  may 
be  made  in  room  of  the  one  withdrawn ;  and  in  the  second  place, 
it  is  clear  that  the  provision  of  the  Ballot  Act  just  mentioned 
does  not  apply  to  a  municipal  election,  which,  except  in  regard 
to  the  form  of  the  nomination  papers  (Ballot  Act,  second 
schedule),  and  the  mode  of  taking  the  poll,  is  to  be  conducted  '  in 
the  manner  in  which  it  would  have  been  conducted  if  this  Act 
had  not  been  passed'  (Ballot  Act,  sea  20).  It  is,  of  course, 
open  to  a  candidate  who  does  not  wish  to  press  his  candidature 
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to  make  known  to  the  electors  by  adYeriisement  or  placards  that 
he  does  not  longer  desire  the  electors  to  record  theii*  votes  in  his 
favour."  •    ' 

(35.)  Page  53,  line  36,  delete  ''and  180/'  and  substitute  ''  178 
and  179." 

(36.)  Page  55,  line  19,  after  "  Guthrie  "  insert- 
Should  the  provost  or  senior  magistrate  acting  as  returning, 
officer  die  during  an  election,  or  be  prevented  by  indisposition,  or 
other  necessary  cause,  from  completing  it,  the  magistrate  next 
in  seniority  should  undertake  the  duties  remaining  to  be  per- 
formed. The  necessities  of  the  case,  for  which  no  statutory 
provision  has  been  made,  seem  to  call  for  such  action.^ 

(37.)  Page  55,  after  footnote  1,  insert  the  following  note : — 

^  In  the  case  of  Ogilvie  v.  Guthrie,  the  5th  section  of  the  Act 

15  and  16  Victoria,  cap.  32,  received  a  liberal  interpretation 
from  the  Court,  who  explained  that  the  true  test  of  the  applica- 
tion of  the  act  was  not  necessarily  the  retirement  of  all  the 
magistrates  from  the  council,  but  the  entire  cessation  of  their 
magisterial  power&  It  appears,  however,  to  the  writer,  that 
the  object  of  the  legislature  was  to  provide  a  remedy  for 
the  case  of  there  being  no  mHgistrate  in  a  position  to  act,  and 
that  equally  happens  when  no  magistrate  is  able  to  perform  the 
duties  of  iJie  office,  as  when  every  magistrate  is  included  in 
the  retiring  third.  The  latter  event  is,  nevertheless,  the  only 
one  for  which  the  statute  expressly  provides,  and  if  it  was 
justifiable,  ex  necessiUUe  ret,  to  extend  the  provision  further,  as 
was  done  in  the  case  of  Guthrie,  the  retirement  from  the  council 
of  some  of  the  magistrates,  and  the  inability  of  the  others  to  per- 
form their  duties,  seem  to  justify  the  extension  of  the  statute  to 
such  a  case.  The  point  is  attended  with  so  much  doubt,  however, 
that  if  the  magistrates  who  remain  in  office,  but  are  unable  to  act, 
can  be  induced  to  resign  as  magistrates  in  time  for  their  resigna- 
tion receiving  effect  before  the  annual  election,  they  should  be 
asked  to  do  so.     In  the  event  of  their  complying,  the  Act  15  and 

16  Vict.,  cap.  32,  would  come  into  operation,  and  after  the  elec- 
tion is  completed,  the  magistrates  who  had  so  resigned  might  be 
re-elected.  If  there  be  no  time  for  this,  but  still  sufficient  time 
to  apply  to  the  Court  of  Session  for  the  appoiatment  of  managers 
t6  conduct  the  election,  it  will  be  prudent  to  adopt  that  course, 
— ^for  which  there  is  a  precedent  in  the  case  of  the  Provost  and 
Magistrates   of   Dunfermline,  3d  November    1877;  Scot.    Law 

.  Rep.,  Vol.  XV.,  p.  31.     5  Rettie,  p.  47. 

The  provost  and  three  of  the  four  magistrates  of  Dunfermline 
were  included  in  the  third  of  the  council  who  fell  to  retire  in 
November  1877.  The  only  remaining  magistrate  was  in  a  state 
of  health  which  rendered  it  impossible  for  him  to  perform  the 
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duties  of  returning  officer.     In  these  circumstances  the  magis- 
trates and  town  clerk  consulted  the  Lord  Advocate  (Watson) 
as  to  whether  the  provisions  of  section  5  of  the  Act  15  and 
,  16  Vict.,  cap,  32,  did  not  apply  to  the  effect  of  entitling  the 
provost  to  act  in  the  same  way  as  if  all  the  magistrates  were 
among  the  third  of  the  council  going  out  of  office.     His  Lordship 
returned  the  following  opinion : — *^  I  am  of  opinion  that  the  cir- 
cumstances assumed  as  the  basis  of  this  query  do  not  bring  the 
case  within   the  provisions  of  section  5  of  the  Act  15  ajid  16 
Yict.,  cap.  32.     In  the  case  of  Ogilvy  v,  Guthrie,  the  judges  of 
the  First  Division  adopted  a  very  liberal  interpretation  of  the 
language  of  that  clause ;  but  at  the  same  time  they  explained  the 
true  test  of  its  application  to  be — not  necessarily  the  retirement 
of  all  the  magistrates  from  the  council,  but  the  entire  cessation  of 
their   magisterial  power&     It  appears  to  me  to  be  impossible, 
consistently  with  the  principles  recognised  in  that  case,  to  hold 
that  the  indisposition,  or  it  might  be  the  temporary  absence,  of 
a  ,  magistrate,  is  equivalent  to   a  cessation   of  the  magisterial 
powers,  within  the  meaning  of  the  statute  of  1852."     He  further 
said,   "The  simplest  way  of  escape  from  the  difficulty,  in  my 
opinion,  would  be.  this,  that  the  only  magistrate  remaining  in  the 
council  should  at  once  resign  his  magisterial  office.     This  would 
bring  the  provisions  of  section  5  into  play;  and  probably  the 
new  council  would  have  no  difficulty  in  re-electing  the  magis- 
trate ii^  question  to  the  office  which  he  had  resigned  in  order  to 
save  trouble  and  expense.     Failing  such  an  arrangement,  I  can 
only  suggest  an  application  to  the  Court  of  Session  for  the  ap- 
pointment of  managers  to  conduct  the  election."     There  was  not 
time  for  the  suggested  resignation  taking  effect^  under  section  26  of 
3  and  4  Will.  IV.,  cap.  76)  before  the  annual  election.    A  petition  * 
was  accordingly  presented  to  the  court  by  the  provost  and  all  the 
bailies  on  1st  November,  prajdng  that  they  might  be  authorised 
and  appointed  to  retain  and  continue  to  exercise  all  the  powers 
and  functions  of  their  sevei*al  offices  until  the  election  and  coming 
into  office  of  their  successors,  to  the  same  effect  as  if  the  whole 
magistracy  fell  to  go  out  of  office  as  councillors  on  the  6th  of 
November  1877)  but  so  that  they  should  not,  on  and  after  that 
date,  be  entitled  to  act  or  vote  as  councillors,  except  in  the  case  of 
their  re-election  as  councillc»9 ;  and  in  particular  to  authorise  and 
appoint  the  provost,  whom  failing  the  three  bailies  who  fell  to  retire 
respectively  in  their  order,  to  act  as  retuming-officer  at  the  elec- 
tion of  councillors,  to  superintend  the  poll  and  otherwise  conduct 
the  election,  with  all  the  powers,  rights,  and  functions  competent 
to  the  bailie  who  remained  in  office,  but  was  unable  to  act,  until 
the  coming  into  office  of  the  new  councillors;  and,  further,  to 
authorise  and   empower  the  provost,  whom   failing  the  three 
retiring  bailies,  respectively  in  their  order,  at  the  first  meeting  of 
the  council  after  the  election,  but  before  the  election  of  the 
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provost  and  magistrates,  to  attend  and  preside  thereat  until  the 
meeting  should  have  elected  the  provost  and  magistrates  respec- 
tively, and  no  longer :  But  declaring  that  the  provost  and  three 
retiring  bailies  should  have  no  deliberative  vote  in  such  meetings, 
unless  in  the  case  of  their  re-election  as  councillors,  but  should  in 
case  of  equality  of  yotes  have  a  casting  vote :  And,  further,  to 
find  that  the  expenses  incurred  in  presenting  the  application,  and 
consequent  thereto,  should  form  a  good  and  lawful  charge  against 
the  funds  of  the  burgh.  On  3d  November  the  court,  in  respect 
the  provost  and  magistrates  of  the  said  burgh  aU  go  out  of  office 
on  Tuesday  6th  November  current,  with  the  exception  of  Bailie 
Thomas  Morrison,  and  that  he  is  incapacitated  by  the  state  of  his 
health  from  acting  as  returning  officer  or  otherwise  under  the  pro- 
visions of  the  statute  15  and  16  Yict,  cap.  32,  sections  5  and  6, 
granted  the  prayer  of  the  petition,  and  found  the  petitioners 
entitled  to  their  expenses,  as  taxed  by  the  auditor  of  court,  out  of 
the  burgh  funds,  and  found  and  authorised  a  certified  copy  of  the 
interlocutor  to  be  used  in  place  of  an  extract,  and  the  petitioners 
to  act  thereon. 

2  In  The  King  v.  The  Mayor  of  London,  1st  January  1829,  9 
Bamewall  and  Cresswell  (K.  B.),  1,  it  waa  contended  that  the 
election  of  an  alderman  was  bad  on  account  of  the  presiding 
officer  having  been  changed  during  the  election,  but  the  ooui't 
overruled  the  objection. 

See  note  4,  Additions  and  Corrections,  No.  (49). 

(38.)  Page  56,  between  footnotes  1  and  2,  insert  the  following 
note : — 

lo.  The  omission  of  the  returning  officer,  presiding  officer, 
clerks,  and  policemen  engaged  in  the  election,  to  make  the 
declaration  of  secrecy  will  not,  however,  invalidate  the  election. 
Drogheda  Borough  Election  Case,  tried  before  Mr.  Justice  Barry 
on  29th  May  1874v  O'Mv  and  H.  Reports,  VoL  II.,  pp. 
206,  207. 

(39.)  Page  57>  line  27,  after  "station*'  insert  « 

(40.)  Page  57,  at  the  bottom  of  the  page,  insert  the  following 
note: — 

^  This  provision  should  be  relaxed  as  regards  municipal  elec- 
tions at  all  events.  The  experience  of  the  elections  which  have 
taken  place  in  Glasgow  under  the  Ballot  Act  shows  that  in  many 
wards  one  compartment  for  every  three  hundi'ed  electors  entitled 
to  vote  at  each  polling  station  would  be  sufficient. 

(41.)  Page  62,  line  7,  after  «  ballot  box  "  insert  :— 
Ballot  papers  are  not  subject  to  stamp  duty.' 

(42.)  Page  62,  at  the  bottom  of  the  page,  insert  the  following 
note : — 
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«  The  Queen  v.  Strachan,  29th  April  1872.  L.  R  7  (Q.  B.), 
p.  463. 

(43.)  Page  70,  line  5,  after  "  vote  "  insert  :— 
See  note  2,  Additions  and  Corrections,  No.  (40). 

(44.)  Page  70,  line  12,  after  '*  Justice  of  the  Peace  '  insert  «. 

(45.)  Page  70,  line  28,  delete  ''do  not  require  to  be  stamped,'' 
and  substitute  ''  are  not  subject  to  stamp  duty." 

(46.)  Page  70,  between  footnotes  2  and  3,  insert : — 
See  note  1^,  Additions  and  Corrections,  No.  (38). 

(47.)  Page  71,  line  21,  after  "act "  insert  :— 

The  question  had  previously  been  raised  in  the  case  of  Stewari 
V,  The  Magistrates  of  Greenock,  12th  July  1863  [15  D.,  863 ;  25 
Jurist,  530 ;  2  Stuart,  530],  but  does  not  seem  to  have  been 
decided.  It  appears  to  the  writer,  that  when  a  joint  appoint- 
ment cannot  be  made,  or,  being  made,  cannot  be  confirmed, 
the  actings  of  the  presiding  officer  and  clerks  appointed  by  the 
outgoing  provost  would  be  sustained,  on  the  principle  that  acts 
done  in  good  faith  by  a  peition  de facto  exercising  public  functions 
on  a  colourable  title  are  valid.^ 

(48.)  Page  71,  line  33,  after  "appointment"  insert: — 

A  similar  provision  exists  in  Glasgow.  See  section  18  of  the 
Provisional  Order  scheduled  to  and  confirmed  by  the  General 
Police  and  Improvement  (Scotland)  Act,  1862,  Order  Confirmar 
tion  (Glasgow)  Act,  1877. 

(49.)  Page  71,  at  the  bottom  of  the  page,  insert  the  following 
note  : — 

*  See  the  case  of  Livingstone  v.  The  Presbytery  of  Hamilton, 
26th  June  1846,  8  D.,  898;  affirmed,  6  Bell,  469;  and  other 
cases  referred  to  in  the  footnote  to  No.  189  of  these  Observations. 
Haywood,  in  his  work  on  Borough  Elections  (1797),  states  that 
elections  made  under  an  usurping  presiding  officer,  where  there 
has  been  the  form  of  an  election,  have  been  uniformly  supported 
[p.  61].  Mr  Rogers,  in  his  work  on  Elections  and  Registration 
(l2th  ed.),  says: — "A  question  occasionally  occurs  whether  an 
election  is  imperilled  by  want  of  title  in  the  person  acting  as 
returning  officer.  It  is  believed,  however,  that  an  election  fairly 
held  will  not  be  vitiated  on  such  a  ground  "  [p.  296,  note  2]. 

(50.)  Page  74,  line  7,  after  "  stations,"  insert  \ 

Immediately  above  footnote  1  insert  the  following  note : — 

*  See  note  1«,  Additions  and  Corrections,  No.  (38). 

(51.)  Page  79.— Add  to  footnote  2  the  following  :— 

In  die  Oldham  Borough  election  case,  tried  before  Mr  Justice 
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Blackburn  on  16th  March  1869,  a  vote  was  objected  to  as  having 
been  given  at  the  wrong  polling  station.  Mr  Justice  Blackburn 
said : — '^  The  poll-clerk  should  have  refused  the  vote,  and  the  voter 
should  have  gone  to  the  proper  booth.  It  is  not  at  all  an  inten- 
tional mistake  ;  it  was  the  fault  of  the  voter  as  well  as  the  poll- 
clerk.  I  shall  at  present  strike  off  the  vote  for  Cobbel  and 
Spinks ;  but  should  this  one  vote  turn  the  scale,  I  will  reserve 
the  point  for  the  Court  of  Common  Pleas."  [O'M.  and  H.'b 
Reports,  VoL  L,  pp.  163, 164.] 

(52.)  Page  85,  Une  14,  after  **  exclusion,"  insert : — 

With  regard  to  a  lunatic,  who,  though  for  the  most  part  he 
may  have  lost  the  sound  exercise  of  his  reason,  yet  sometimes 
has  lucid  intervals,  it  seems  that  the  returning  officer  has  only  to 
decide  whether,  cU  the  moment  of  voting,  the  person  offering 
himself  is  sufficiently  compos  mentis  to  discriminate  between  the 
candidates,  and  to  make  tiie  declaration  prescribed  by  schedule  A 
of  the  Municipal  Election  Amendment  (Scotland)  Act,  1868  (if 
required),  in  an  intelligible  manner.' 

Mere  childishness  or  imbecility  on  the  part  of  an  elector  who 
is  able  to  comply  with  the  conditions  above  pointed  out  will  not 
justify  a  returning  officer  in  declining  to  accept  his  vote.^ 

What  is  the  degree  of  drunkenness  that  disqualifies  a  voter 
from  voting  it  is  difficult  to  determina^  The  returning  officer 
must  decide  each  case  for  himself  on  the  principle  explained  with 
reference  to  lunatics. 

(53.)  Page  85,  at  the  bottom  bf  the  page,  insert  the  follow- 
ing notes : — 

'Heywood  on  County  Elections  (2d  ed.,  1812),  p.  260.  Bishops 
Castle,  AD.,  1820.  13  Journals  of  iiie  House  of  Commons,  171 ; 
Oxfordshire,  27  Journals,  176.  Rogers  on  Elections  and  Regis- 
tration (12th  ed.),  p.  195. 

*  Bridge  water,  21st  February  1803,  Petekwell's  Election  Cases, 
VoL  I.,  p.  108;  Oakhampton,  4th  February  1791,  Fraser's 
Election  Cases,  Vol.  t.,  p.  164. 

5  Wigan,  16th  April  1839,  Falconer  aiid  Mtiherbert's  Elec- 
tion Cases,  p.  695 ;  Monmouth,  2d  JUne  1835,  Elnapp  and 
Ombler's  Election  Cases,  p.  413. 

(54.)  Page  86,  line  4,  after  "  register,"  insert : — 

There  seems  to  be  no  objection  to  a  candidate  voting  either  for 
nimself  or  for  another.** 

(55.)  Page  86,  line  7,  after  "  act,"  insert  «. 

(56.)  Page  86,  line  10,  after  "  Saturday,"  insert  « 

(57.)  Page  86,  immediately  before  footnote  1,  insert  the  follow- 
ing note : — 
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*  This  was  held  in  a  parliamentaiy  election  in  England. 
Harwich,  3l8t  March  1803,  Peckwell's  Election  Cases,  Vol.  L» 
p.  383;  Rogers  on  Elections  and  Registration  (12th  ed.),  p.  200. 

(58.)  Page  86,  add  to  footnote  1  the  following  : — 
Oldham  Borough   Election,    16th  March   1869.     Dictum  of 
Mr.  Justice  Blackburn.    [O'M.  and  tt's  Reports,  VoL  L,  p.  159.] 

(59.)  Page  86,  at  the  bottom  of  the  page,  insert  the  following 
footnotes: — 

^  Of  the  physical  incapacity  the  presiding  officer  must  satisfy 
himself  in  each  case.  Usually  the  appearance  and  statement  of 
the  voter  will  be  sufficient. 

'  The  mere  declarcUion  of  a  voter  that  he  is  a  Jew,  and  that  he 
objects  on  religious  grounds  to  vote  in  the  manner  prescribed  by 
the  Act,  is  all  that  is  necessary  to  entitle  him  to  have  his  vote 
marked  for  him,  if  the  poll  be  taken  on  a  Saturday. 

(60.)  Page  89,  line  7,  after  "  election  "  insert  *. 

(61.)  Page  89,  line  20^  after  *'  statute  "  insert  ». 

(62.)  Page  89,  line  25,  after  "  received  *'  insert  *,  and  add  the 
following : — 

If  there  be  any  discrepancy  between  the  declaration  and  state- 
ment of  the  voter,  on  the  on0  hand,  »nd  the  e^try  in  the  register, 
perhaps  the  safes^  Qourse  is  to  record  the  vote  as  a  ^ndered  vote ; 
although  in  some  such  cases  it  has  been  held  that  the  voter  ought 
to  have  been  put  on  tie  poU.^ 

(63.)  Page  89,  line  36,  delete  "»,"  and  insert  ^<2." 

(64.)  Page  89,  between  foot|iotes  X  and  ^  insjert  the  following 
note: — 

^  Under  np  circumstances  can  one  person  Yote  twice  in  the 
same  ele^tiop,  ftnd  if  he  does  record  two  yotes,  one  will  be  struck 
off.  Thus  in  the  Oldham  ejection  case,  16th  M^irch  1869,  John 
Jinks,,  14  Charlotte  Street,  appeared  tycoon  the. register ;  once 
spelt  with  a  J.,  and  once  with  i^  Q.  Only  one  John  Jinks 
existed,  and  he  spelt  his  name  with  a  J,,  A  vote^  however,  had 
b^eA  given  in  the  name  of  Jojbn  «^iAks  an|d  also  in  the  name  of 
John  Crenks.  Mr  JTusti^  Blac^bu^  held  that  the  vote  given 
in  the  name  of  JohA  Genks  must  be  struck  off.  [O'M.  and  H.'b 
Repprts,  YoL  I.,  p.  156 J 

'Canterbuiy,  14th  MTay  1835,  Knapp  and  Omb}er's  Election 
Casa^  p.  326.  No.  other  questions  qr  dealings  with  the  voter  by 
the  returning  officer,  or  presiding  officer  or  clerks,  are  allowable 
under  any  p^*eta:iQt  f/i^.,  p.  131.]  Bedford,  5th  March  1833. 
[Perry  and  Knapp's  Election  Cases,  139.  Cockbum  and  Rowe's 
Election  Cases,  87.] 
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^  But  if  he  again  tender  himself,  and  offer  to  make  the  de- 
claration, he  should  be  allowed  to  do  so,  and  to  vota  [Taunton, 
27th  February  1838,  Falconer  and  Fitzherbert's  Election  Oases, 
305.]  In  Cullen  v.  Morris,  1819  [2  Stai-kie*s  Reports,  577], 
it  was  held  that  a  acot  and  lot  voter,  not  having  paid  his 
rates,  no  demand  having  been  made  upon  him  before  the  poll, 
may,  having  been  rejected  for  that  reason,  on  payment  of  his 
rates,  again  tender  himself  and  vote.  ^'  It  is  hsurd  to  suppose," 
says  Mr.  Rogers,  "  that  the  refusal — possibly  a  honafde  one,  with 
the  intention  of  making  further  inquiry  before  voting — ^to  answer 
the  questions,  etc.,  at  one  period  of  the  day,  should  act  as  a  dis- 
qualification at  another."  [Rogers  on  Elections  and  Registration 
(12  ed.),  p.  315.] 

^  Monmouth,  2d  June  1835.  [Knapp  and  Ombler's  Election 
Cases,  p.  414.]  Taunton,  et  supra.  New  Sarum,  30th  April  1833. 
Moody*8  Case,     [Perry  and  Enapp's  Election  Cases,  p.  255.] 

(65.)  Page  90,  line  9,  delete  ''^,"  and  insert  the  following  as 
the  first  paragraph  of  the  footnote : — 

1  Sligo,  29th  July  1857  [Wolferstan  and  Drew's  Election  Cases, 
p.  227].  The  Queen  v,  Thwaites,  16th  April  1853  [1  Ellis  and 
Blackburn  (Q.  B.),  704;  22  L.  J.  (Q.  B.),  238];  Loudon's  Case. 
Taunton,  ut  supra, 

(66.)  Page  92,  line  3,  after  "  up"  insert  \ 

Immediately  before  footnote  1  insert  the  following  note  : — 

*  It  has  been  questioned  whether,  if  a  voter,  through  inadver- 
tance,  marks  his  ballot  paper  wrongly,  i.e,,  for  A  instead  of  B, 
and  Uien  applies  to  the  presiding  officer  for  another  ballot  paper 
in  lieu  of  that  which  he  has  erroneously  marked  and  offers  to  de- 
liver up,  the  presiding  officer  is  bound  to  give  it  It  appears  to 
the  writer  that  he  is.  Previous  to  the  passing  of  the  Bsillot  Act 
a  voter  might  correct  a  mistake  b^ore  the  poll  clerk  had  entered 
his  vote.  Stirlingshire,  26th  April  1838  [Falconer  and  Fitz- 
herbert's  Election  Cases,  542 ;  Heywood  on  County  Elections, 
428],  but  not  afterwards.  Taunton,  tU  supra;  Monmouth, 
ut  supra;  Lewellyn^s  Case;]  although  a  committee  decided 
otherwise;  Reading,  6th  March  1838  [Falconer  and  Fitz- 
herbert's  Election  Cases,  556 ;  Cliffs  and  Cordero^s  Cases], 
In  the  Oldham  case,  16th  March  1869,  it  app^u*ed  that 
Chatham,  in  answer  to  the  question  for  whom  he  voted, 
said,  "Piatt  and  Hibbert,"  but  immediately  corrected  him- 
self and  said,  "  Hold !  for  Cobbet  and  Hibbert"  The  poll 
clerk,  however,  had  entered  the  vote  for  Piatt  and  Hibbert,  and 
said  it  was  too  late.  Mr.  Justice  Blackburn  "  thought  that  the 
voting  was  not  completed  when  the  mistake  was  corrected,  and 
consequently  ordered  a  vote  to  be  added  to  Cobbet,  and  one  to 
be   struck  off  ivom  Piatt.      [CM.  and   H.'s  Reports,  YoL  I., 
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pi  163.]  Under  the  system  of  vote  bj  ballot,  the  act  of  Yoting 
cannot  be  said  to  be  completed  till  the  ballot  paper  is  deposited 
in  the  ballot  box ;  and  tUl  so  completed  every  reasonable  facility 
should  be  afforded  to  the  voter  to  correct  any  mistake  inadver- 
tently made  by  him.  Besides,  the  inadvertent  erroneous  marking 
of  a  ballot  paper  is  an  accident  which  prevents  it  from  being 
''  conveniently  used  as  a  ballot  pai)er."  liie  writer  sees  no  reason 
to  doubt,  therefore,  that  the  presiding  officer  should  treat  such  a 
caae  in  all  respects  as  if  the  ballot  paper  had  been  inadvertently 
torn  or  otherwise  spoilt,  and  he  does  not  consider  it  to  be  either 
necessary  or  expedient  that  the  vote  should  be  marked  as  a 
tendered  ballot  paper. 

(67.)  Page  95,  Une  28,  after  "  election  "  insert  "  and  the  same 
doctrine  has  been  held  by  the  Court  of  Session."  ^ 

(68.)  Page  95,  at  the  bottom  of  the  page,  insert  the  following 
note: — 

«  In  Haldane  v.  Holbum,  12th  March  1761,  Mor.,  1882,  the 
Court  held  that  where  force  is  used  in  a  municipal  election,  as 
there  are  no  means  of  ascertaining  what  influence  it  has  upon 
the  election,  judges  must  either  give  it  no  effect  at  all,  which 
never  can  be  right,  or  give  it  a  total  effect  to  reduce  the  election 
fwnditu8, 

(69.)  Page  96,  line  30,  after  "  proper  "  insert  *. 

(70.)  Page  96,  at  the  bottom  of  the  page,  insert  the  following 
note— 

^  See  note  3,  Additions  and  Corrections,  No.  (64). 

(71.)  Page  114,  line  17,  after  *'356"  insert  Cockbum  and 
Bowe's  Election  Cases,  p.  548. 

(72.)  Page  122,  between  footnotes  1  and  2  insert  the  fol- 
lowing:— 

See  footnote  1^,  Additions  and  Corrections,  No.  (38). 

(73.)  Page  124,  line  25,  after  "  secrecy"  insert  *. 

(74.)  Page  124,  at  the  bottom  of  the  page  insert  the  follow- 
ing note : — 

See  footnote  1^  Additions  and  Corrections,  No.  (38). 

(75.)  Page  173,  line  15,  after  "judgment"  insert*. 

(76.)  Page  173,  immediately  above  footnote  1  insert  the  fol- 
lowing : — 

*  In  illustration  of  this — ^Though  the  responsibility  for  the 
acts  of  another  depends  on  the  principle  embodied  in  the  maxims, 
qui  fadt  per  cdvwm  fadt  per  «c,  and  respondeat  superior^  yet  if 
the  principal  is  obliged  to  do  a  thing  compulsorily,  the  courts  of 
law  hold  that  these  maxims  do  not  apply.    Thus  a  procurator- 
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fiscal  is  not  liable  for  the  cruel  and  oppressive  manner  in  which  a 
criminal  warrant  has  been  executed  by  sheriff-officers  whom  he 
had  employed  to  do  the  work,  the  wrong  being  the  individual  act 
of  the  proper  officer  [Munro  v.  Taylor,  25th  February  1845. 
7  D.,  500].  Similarly,  a  shipowner  is,  in  general,  not  liable  for 
the  negligence  or  unskilfulness  of  a  pilot  whom  he  is  compelled  to 
employ  [Smith's  Mercantile  Law  (8th  Ed.),  p.  309].  There  is  no 
auUiority  and  no  principle  that  the  writer  knows  of  for  holding 
that  a  public  officer,  whose  own  conduct  has  been  correct,  incurs 
responsibility,  by  the  mere  act  of  employing  presumably  com- 
petent and  unobjectionable  persons  to  perform  duties  which  he 
cannot  possibly  discharge  himself. 

See  opinions  by  Lord  Jeffirey  in  the  cases  of  Melvin  v,  Wilson, 
22d  May  1847  \9  D.,  1136-7]  ;  and  by  Lord  Neaves  in  Bain 
V.  Burnet,  Uth  February  1857  [19  D.,  407]. 

(77.)  Page  175,  Hue  19,  delete  "  149,"  and  substitute"  150-2." 

(78.)  Page  176,  line  22,  delete  ''149,  150,"  and  substitute 
« 150-2  and  150-3." 

(79.)  Page  177,  between  footnotes  1  and  2  insert  the  follow- 
ing :— 

In  the  Queen  v.  Beardsall,  20th  May  1876  [Q.  B.  D.,  1, 
452],  a  prosecution  having  been  instituted  against  a  deputy 
returning  officer,  who  had  presided  at  a  booth  in  a  municipal 
election  in  the  borough  of  Stockport,  for  offences  under  the 
Ballot  Act,  a  county  court  judge,  in  the  exercise  of  jurisdiction 
given  by  rule  64  of  the  act,  made  an  order  directing  the  tewn 
clerk  to  produce  and  show,  for  the  purpose  of  the  prosecution, 
certain  rejected  ballot  papers,  counterfoils,  counted  ballot  papers, 
and  spoilt  ballot  papers  relating  to  the  same  polling  station,  and 
to  open  the  sealed  packets  containing  those  documents,  and  the 
marked  copy  pf  the  re^ster,  a;id  to  take  all  such  proper  means 
as  he  should  deem  necessary,  in  order  that  the  mode  in  which 
any  particular  elector  had  voted  should  not  be  discovered ;  and 
farther  ordered  that  no  person  s{iould  be  allowed  to  see  the  face 
of  the  counted  ballot  papers.  At  the  trial  of  the  indictment 
against  the  prisp^ier,  charging  him  with  having  fraudulently 
placed  papers  pui'porting  to  be,  but  to  his  ^owledge  not 
being,  ballot  papers  in  the  ballot  box,  Mr.  Justice  Blackburn 
allowed  the  counterfoils  and  marked  register  produced  under  the 
aforesaid  order  to  be  given  in  evidence,  and  the  face  of  the  voting 
papers  to  be  inspected,  so  as  to  show  how  the  votes  appeared  to 
have  been  given.  The  prisoner  was  found  guilty  on  thirty-two 
of  thirty-five  counts,  but  the  sentence  was  respited,  and  the 
prisoner  was  admitted  to  bail  till  a  decision  had  been  obtained 
by  the  Court  of  Queen's  Bench  on  a  case  stated  by  the  judge,  in 
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which  the  following  questions  were  to  the  court: — (1.)  Was  it 
wrong  under  the  circumstances  to  allow  the  counterfoils  and. 
marked  roister  to  be  given  in  evidence  ?  (2.)  Was  it  wrong, 
under  the  circumstances,  to  allow  the  face  of  the  votiog  papers 
to  be  inspected,  so  as  to  show  the  votes  purported  to  be  given  ? 
And  (3.)  Ought  the  conviction  to  be  quashed  on  both  or  either 
grounds  ?  The  court  held  that  the  ju^ge  had  acted  rightly,  and 
the  conviction  was  aifirmed. 

(80.)  Page  193,  line  10,  after  "  law,"  insert  ^ 

(81.)  Page  193,  at  the  bottom  of  the  page,  insert  the  following 
note . — 

As  to  the  effect  of  bribery  in  municipal  elections,  see  Culross, 
11th  January  1754,  Elchies  voce  Burgh  Royal,  No.  39,  Notes,  p. 
84  ;  M*Kenzie  v,  Scott  (Dingwall),  7th  August  1759,  Mor.,  1877  ; 
Haldane  V.  Holbum  (Inverkeithing),  12th  March  1761,Mor.  1882. 
In  the  last-mentioned  case  the  court  held  unanimously  (1)  that 
bribery  in  such  elections  can  have  no  farther  effect  than  to  dis- 
qualify the  bribers  and  those  who  are  bribed  ;  and  (2)  that  when 
force  is  used,  as  there  are  no  means  of  ascertaining  what  influ- 
ence it  has  upon  the  election,  judges  must  either  give  it  no  effect 
at  all,  which  never  can  be  right,  or  give  it  a  total  effect  to  reduce 
the  election /unditiis, 

(82.)  Page  201,  line  26,  delete  "consitute,"  and  insert  "con- 
stitute." 

(83.)  Page  202,  line  7,  delete  "16  Geo.  IV.,"  and  substitute 
"  16  Geo.  II." 

(84.)  Page  202,  line  7,  after  "cap,  11,"  insert  ». 

(85.)  Page  202,  at  the  bottom  of  the  page,  insert  the  following 
note : — 
.  See  No.  151  of  these  Observations. 

•The former  of  these  acts  (7  Qeo,  II.,  cap.  16),  which  had  refer- 
ence to  royal  burghs  alone  [Stewart  v.  The  Magistrates  of  Green- 
ock, 12th  July  1853, 15  D.,  863  ;  25  Jurist,  530  ;  2  Stuart,  530], 
was  repealed  by  the  Statute  Law  Revision  Act  of  1867  (30  and 
31  Vict.,  cap.  59),  except  sections  4,  6,  7,  and  8 ;  and  the  latter 
act  (16  Geo,  II.,  cap.  11),  which  related  to  parliamentary 
elections,  was  wholly  repealed  by  the  Statute  Law  Revision  Act 
of  1867. 

(86.)  Page  203,  between  lines  34  and.  35,  insert  the  following 
note : — 

In  England,  admission  to  office  and  swearing  in  (when  that  is 
required),  togethei^  form  the  consummation  of  the  election  of 
persons  to  the  office  (§  East  (K.  B.%  84  ;  Tbe  King  v,  Bosworth, 
Trinity  Term,  12  Geo.  II.,  3  Strange,  K.B.,  1112;  The  Queen 
V.  Humphrey,  Trinity  Term,  1839:i  10  Adolphus  and  Ellis, 
Q.B.,  370). 
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(87.)  Page  211,  line  30,  after  "345  "  add- 
High  V,  Main,  6th  August,  1789,  Mor.,  1893.     But  see  footnote 

to  No.  1  of  these  Observations,  pp.  3,  4.      See  also  note   2% 

Additions  and  Corrections,  No.  (15). 

(88.)  Page  217,  line  38,  after  "  231 "  add  the  following  note  :— 

This  state  of  matters  has  been  rectified  bj  the  "  General  Police 
and  Improvement  (Scotland)  Act,  1862,  Amendment  Act,  1877  " 
(40  <&  41  Vict,  cap.  22),  which  empowers  the  Court  of  Session  in 
either  of  its  Divisions  to  make  orders  for  facilitating  the  adoption 
or  execution  of  the  act  of  1862. 

(89.)  Page  218,  line  26,  delete  "under,"  and  insert  in  places 
subject  to.* 

*  Can  a  place  be  regarded  as  "  subject  to  "  the  act  of  1850  or 
1862,  in  the  fair  sense  of  the  Ballot  Act,  before  commissioners 
have  been  appointed  to  carry  its  provisions  into  execution  ?  The 
question  is  important,  because  upon  it  depends  the  farther 
question,  whether  the  first  election  of  Commissioners  of  Police, 
in  places  which  adopt  the  act  of  1862,  is  to  be  conducted  under 
the  provisions  of  the  Ballot  Act,  or  of  section  46  of  the  act  of 
1862  ?  The  question  was  raised  in  Grangemouth  in  November 
1872,  and  Mr.  A.  R.  Clark,  who  was  then  Solicitor-General,  was 
consulted  as  to  the  manner  in  which  such  first  election  of  com- 
missioners should  be  conducted.  His  opinion  was  as  follows : — 
"There  is  difficulty  in  the  matter,  but  I  have  come  to  be  of 
pinion  that  the  election  should  be  conducted  in  the  manner 
provided  by  the  act  of  1862,  without  reference  to  the  Ballot  Act. 

"  It  is  plain  that  the  proceedings  up  to  the  taking  of  the  poll 
cannot  proceed  in  the  manner  directed  by  the  Ballot  Act.  There 
is  no  clerk  to  receive  the  nominations,  and  no  magistrate  to  act  as 
returning  officer.  I  think,  therefore,  the  proceedings  must  so 
far  be  conducted  in  the  manner  prescribed  by  the  act  of  1862. 

"  The  question  is  whether,  at  this  point,  the  provisions  of  the 
Ballot  Act  should  be  brought  into  operation,  or  whether  the 
procedure  which  has  begun  under  the  act  of  1862,  should  be 
carried  out  under  that  act  ?  I  am  disposed  to  take  the  latter 
view — (1),  because  there  is  no  direction  to  proceed  partly  under 
one  act,  and  partly  under  another ;  (2),  because  the  sheriff  is 
not  ^turning  officer  under  the  Ballot  Act,  and  has  therefore  no 
.  authoiity  to  proceed  under  it ;  and  (3),  because  a  place,  in  the 
fair  sense  of  the  Ballot  Act,  is  not  subject  to  the  act  of  1862 
until  commissioners  have  been  appointed  to  carry  it  into 
execution." 

He  was  also  consulted  as  to  whether  the  meeting  for  the  first 
election  of  commissioners  must  be  held  within  twenty-one  days, 
and  not  more  than  thirty  days,  after  the  date  of  the  deliverance 
of  the  sherijQf,  declaring  that  the  act  of  1862  shall  apply  in  whole 
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or  in  part  to  the  burgh  adopting  the  same,  or  may  be  held  at  any 
convenient  early  day  after  intimation  made  in  terms  of  section 
26  of  the  act  of  1862  ?  He  replied  : — '*  I  answer  this  question 
according  to  the  latter  alternative.  The  ruling  words  of  the 
section  [46]  are^  '  as  soon  as  may  be/  and  the  words  at  the  close 
of  it  must,  I  think,  be  construed  in  coosistency  with  them. 
Hence  I  read  the  direction  that  the  meetings  shall  be  summoned 
in  the  same  manner  and  at  the  same  distance  of  time  as  is  pro- 
vided in  regard  to  the  first  meeting,  as  meaning  no  more  than 
that  the  meeting  shall  be  called  in  the  same  manner,  and  upon 
the  same  notice  as  ia  provided  in  regard  to  the  first  meeting." 

(90.)  Page  220,  between  lines  34  and  35  insert  the  follow- 
ing:— 

In  the  session  of  1878  the  Commissioners  of  Police  of  GU)van, 
which  had  adopted  the  (General  Police  Act,  1862,  promoted  a  bill 
by  which  it  was  proposed  to  apply  to  the  police  burgh  the  pro- 
visions of  the  Burgh  Boundaries  Acts,  20  and  21  Vict,  cap.  70,  and 
24  and  25  Vict.,  cap.  36,  and  to  obtain  powers — (1)  to  increase 
the  number  of  police  commissioners ;  (2)  to  increase  the  number 
of  magistrates  by  the  election  of  "  one  senior  magistrate  or  provost, 
and  four  junior  magistrates,''  instead  of  ''  one  senior  magistrate  and 
two  junior  magistrates,"  as  authorised  by  the  Police  Act  of  1862; 
(3)  to  elect  a  dean  of  guild  and  sub-dean  of  guild,  who  should 
have  all  and  the  like  jurisdiction  within  the  police  burgh  as  the 
dean  of  guild  of  any  royal  burgh  has  within  such  royal  burgh  ; 
and  (4)  to  appoint  officers  of  the  Dean  of  Guild  Court,  and  to 
frame  rules  of  procedure  and  tables  of  fees  to  be  exacted  in  the 
said  court.  The  Lord  Advocate,  however,  on  behalf  of  the 
Government,  intimated  his  intention  to  oppose  the  conferring  of 
such  powers  on  a  police  burgh,  and  the  clauses  by  which  this  was 
proposed  to  be  done  were  withdrawn. 

(91.)  Page  227,  line  52,  after  "  1862  "  insert  :— 

Repealed  by  section  2  of  "The  General  Police  and  Improvement 
(Scotland)  Amendment  Act,  1878,"  and  clause  3  of  the  latter  act 
substituted.  For  the  effect  of  the  change  thus  made,  see  note. 
Additions  and  Corrections,  Nos.  (17)  and  (20). 

(92.)  Page  240,  between  lines  46  and  47  insert  the  following 
note : — 

See  also  dicta  of  Lord  Truro  in  delivering  the  judgment  of  the 
House  of  Lords  in  Gosling  v,  Veley,  on  12th  August  1853. 
Clark's  House  of  Lords  Cases,  Vol.  IV.,  pp.  797-813. 

(93.)  Page  241,  line  9,  delete  "a  provost  is"  and  insert  ^^the 
provost  and  magistrates  are." 

(94.)  Page  241,  line  14,  delete  "  has"  and  insert  ''and  magis- 
trates have." 
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(95.)  Page  241,  between  lines  32  and  33  insert  the  following 
notes: — 

Sees,  No.  150  of  these  Observations. 

In  November  1877,  the  Lord  Advocate  (Watson),  when  con- 
sulted bj  the  magistrates  and  town  clerk  of  Dunfermline,  gave  the 
following  opinion  : — I  do  not  think  that,  under  the  provisions  of 
section  6  (of  the  Act  15  <&  16  Yict,  cap.  32)  a  retiring  provost,  or 
failing  him  a  retiring  magistrate,  has  right  to  preside  at  the  first 
meeting  after  the  annual  election,  except  in  the  case  where  the 
provost  and  all  the  magistrates  have  from  one  cause  or  another 
ceased  to  hold  magisterial  power  before  the  election.  In  the  case 
where  there  has  been  a  complete  cessation  of  magisterial  powers, 
the  duty  of  attending  and  presiding  at  the  first  meeting  of  the 
new  council  is,  by  the  statute,  made  imperative  upon  '^  the  retiring 
provost  or  chief  magistrate,  or  failing  him  the  retiring  magistrate 
next  in  seniority."  It  appears  to  me  that  the  duty  is  plainly  im- 
posed upon  the  retiring  provost  in  the  first  instance ;  and  that  he 
cannot  devolve  that  duty  upon  the  magistrate  next  to  him  in 
rank,  unless  with  consent  of  the  latter,  or  on  some  other  ground 
which  would  be  considered  a  sufficient  justification  of  his  absence 
by  a  court  of  law, 

(96.)  Page  243,  line  17,  after  « c#i>tt"  insert  ». 

(97.)  Page  243,  at  the  bottom  of  the  page  insert  the  following 
note : — 

^  See  Nos.  145  and  238  of  these  Observations. 

(98.)  Page  250,  at  the  bottom  of  th»  page  insert  the  following 
note : — 

See  dicta  of  Lord  Truro  in  delivering  the  judgment  of  the 
House  of  Lords  in  Gosling  v,  Yeley,  on  12th  August  1853. 
Clark's  House  of  Lords  Cases,  Vol  IV.,  pp.  797-813. 

(99.)  Page  256,  between  footnotes  1  and  2,  insert  the  follow- 
ing note : — 

See  No.  140  of  these  Ob8ervatio9S. 

(100.)  Page  256,  add  to  footnote  ^  the  following : — 
See  note.  Additions  and  Corrections,  No.  (85). 

(101.)  Page  261,  line  11,  after  *'  declarator  "  insert  \ 
(102.)  Page  264,  line  11,  after  "  custom  "  insert  \ 

(103.)  Page  264,  between  lines  39  and  40  insert  the  following 
note : — 

"  In  the  case  of  Kidd  and  Others  v.  The  Magistrates  of  Wester 
Anstruther,  17th  December  1852,  15  D.,  257 ;  25  Jurist,  170 ; 
2  Stuart,  131,  it  was  held  that  a  usage  of  more  than  a  centuiy 
must  be  held  to  fix  the  set  of  a  burgh  which  had  no  written  set. 
This  burgh  was  one  of  the  nine  burghs  exempted  from  the  pro- 
visions of  the  Act  3  and  4  Will  IV.,  cap.  76, 
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(104.)  Page  266,  line  1,  delete  '^  acted  upon,  and  has  been 
recognised,"  and  substitute  "  by  section  33  as  interpreted.'' 

(105.)  Page  266,  line  3,  delete  <<a8  also,"  and  substitute 
«  made." 

(106.)  Page  266,  line  5,  delete  '*  that  section,"  and  substitute 
**  these  sections." 

(107.)  Page  274,  add  to  footnote  3  the  following  :— 

Section  51  of  the  Act  of  1862  is  repealed  by  section  2  of  the 
General  Police  and  Improvement  (Scotland)  Amendment  Act, 
1878,  and  section  4  of  the  Act  of  1878  is  substituted. 

(108.)  Page  279,  between  lines  39  and  40  insert  the  following 
paragraph  : — 

The  question  was  considered  by  Lord  Kinloch  (Ordinary)  in 
the  case  of  M'Arthur  v,  Linton,  decided  9th,  and  reported  13th 
February  1864  [2  M*P.,  659;  36  Sco.,  Jur.,  310].  Li  that  case 
it  was  contended  that  the  bailies  must  be  elected  annually.  The 
Lord  Ordinary,  however,  was  satisfied,  on  a  comparison  of  section 
17  and  section  24  of  the  Burgh  Reform  Act,  3  and  4  Will.  IV., 
cap.  76,  that  that  proposition  could  not  be  sustained ;  and  said  : 
"  A  councillor  elected  bailie  continues  such  till  the  time  he  goes 
out  of  office  as  councillor.  The  1 7th  section  contains  no  enactment 
as  to  the  duration  of  the  office.  The  24th  necessarily  implies  that 
it  terminates  only  when  the  bailie  is  in  the  third  of  the  council 
going  out  of  office.  The  provision  as  to  the  lord  provost  and 
treasurer  remaining  in  office  for  three  years  is  not  intended  as  a 
contrast  to  a  provision  for  annual  election  of  bailies,  but  simply 
to  secure  the  continuance  in  office  of  these  functionaries,  where 
the  office  might  otherwise  come  to  a  close  under  the  general 
statutory  provisions. 

(109.)  Page  282,  line  16,  after  "^police"  insert  "elected 
under  its  provisions." 

(110.)  Page  282,  lines  37  and  38,  add  the  following  note  :— 

Section  51  of  the  General  Police  Act  of  1862  is  repealed  by 
section  2  of  **The  General  Police  and  Improvement  (Scotland) 
Amendment  Act,  1878,"  and  section  4  of  the  latter  act  is  sub- 
stituted. 

(111.)  Page  283v  line  18,  after  "section,"  insert  ^ 

(112.)  Page  283,  line  41,  delete  "  law  and." 

(113.)  Page  283,  line  42,  after  "  it,"  add  the  following  :— 
See  footnote  4,  Additions  and  Corrections,  No.  (116). 

2  The  51st  section  of  the  act  of  1862  is  repealed  by  section  2 
of  the  General  Police  and  Improvement  (Scotland)  Amendment 
Act,  1878,  and  section  4  of  the  Act  of  1878  is  substituted,  but  its 
phraseology  on  this  subject  is  identical  with  that  of  section  51. 
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(114.)  Page  285,  Hne  18,  delete  "  1860,"  and  insert  1862. 

(115.)  Page  289,  line  19,  after  «  office-bearers  "  insert  *. 

(116.)  Page  289,  at  the  bottom  of  the  page,  insert  the  following 
notes : — 

In  October  1841,  Mr.  Wood  (afterwards  Lord  Wood)  and 
Mr.  Anderson  (afterwards  Lord  Anderson)  were  consulted 
by  the  Town  Council  of  Edinburgh  as  to  whether  it  was 
absolutely  necessary  that  they  should  elect  an  irUerim  coun- 
cillor in  room  of  A.,  who  had  resigned  on  28th  September,  and 
whose  resignation  was  to  take  effect  on  19th  October?  The 
interim  election,  it  was  pointed  out,  could  not  be  made  till 
26th  October,  and  the  person  elected  would  have  to  go  out  of 
office  at  the  annual  election  on  2d  November.  Counsel  advised 
as  follows: — "As  it  is  enacted  by  the  25th  section  of  the 
statute,  *  That  if  any  vacancy  shall,  in  the  course  of  the  year, 
occur  in  the  council,'  by  death,  disability,  or  resignation,  '  the 
same  shall  be  filled  up  (id  interim  by  the  remaining  members  of 
the  council,'  we  are  of  opinion  that  it  is  the  duty  of  the 
council  to  proceed  immediately  to  fill  up  the  vacancy  occasioned 
by  A.'s  resignation,  notwithstanding  that  the  interim  councillor  so 
to  be  elected  will  not  continue  in  office  beyond  a  few  days.  The 
enactment  of  the  statute  on  this  point  is  imperative." 

^  The  proviso  in  the  end  of  section  25  of  the  Act  3  and  4  Will 
IV.,  cap.  76,  and  of  section  23  of  the  Act  3  and  4  Will.  IV., 
cap.  77,  is  not  very  happily  expressed.  These  sections  enact 
that  interim  councillors,  magistrates,  or  office-bearers  shall  go  out 
of  office  on  the  first  Tuesday  in  November,  and  that  the  vacancy 
thereby  occurring  shall  be  supplied  at  the  next  annual  election  of 
councillors  and  magistrates,  or  office-bearers ;  "  provided  that  if  the 
vacancy  shall  have  occurred''  in  any  burgh  divided  into  wards, 
^^8tu:h  vacancy  shall,  at  such  annual  election,  be  supplied  by  the 
ward  of  such  burgh  by  which  the  councillor  who  had  died,  or  re- 
signed, or  had  been  disabled,  had  been  elected."  The  provision 
should  have  been  to  the  effect  that  such  vacancy,  if  in  the  office  of 
councillor,  shall,  at  such  annual  election,  be  supplied  by  the  waixi 
of  such  burgh  by  which  the  councillor  who  had  died,  or  resigned,  or 
had  been  disabled,  had  been  elected,  and,  if  in  the  office  of  magis- 
trate or  office-bearer,  shall  be  supplied  by  the  council  at  the 
ammud  election  of  magistrcUes  and  office-bearers.  The  proviso,  as 
it  should  thus  have  been  expi'essed,  is  what  the  legislature 
evidently  intended  to  enact,  and  the  practice  accords  with  it. 
The  phraseology  of  the  corresponding  provisions  in  section  36  of 
the  General  Police  Act  of  1850,  and  in  section  55  of  the  General 
Police  Act  of  1862,  is  still  more  unfortunate.  See  footnote, 
p.  283. 

(117.)  Page  290,  line  7,  after  "  resigned  "  insert  K 
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(118.)  Page  290,  line  8,  after  "  third"  insert  :— 
There  seems  to  be  nothing  to  preveut  a  councillor,  magistrate, 
or  office-bearer,  who  has  resigned,  fiom  being  immediately  re- 
elected. The  proviso  at  the  end  of  the  16th  section  of  the  Act 
3  and  4  Will.  lY.,  cap.  76,  and  of  the  12th  section  of  the  Act 
3  and  4  Will.  IV.,  cap.  77,  to  the  effect  that  any  councillor 
included  in  the  retiring  third  '^  shall  be  capable  of  being  imme- 
diately re-elected,"  is  merely  declaratory  of  the  rule  of  common 
law,  and  cannot  be  construed  by  implication  into  a  prohibition 
against  the  reflection  of  a  councillor  who  has  resigned.^ 

(119)  Page  290,  at  the  bottom  of  the  page,  insert  the  following 
note: — 

1  The  25th  section  of  the  Act  3  and  4  Will  IV.,  cap.  76,  and 
the  23d  section  of  the  Act  3  and  4  Will.  IV.,  cap.  77,  enact  that 
''if  any  vacancy  shall  in  the  course  of  the  year  occur  in  the 
council,  or  magistracy,  or  office-bearers,"  of  any  burgh,  "  by  death, 
disability,  or  resignation,  the  same  shall  be  tilled  up  ad  interim 
by  the  remaining  members  of  coimcil,  ....  but  any  councillor, 
magistrate,  or  office-bearers  so  elected  ad  interim  shall  go  out  of 
office  on  the  first  Tuesday  of  November  next  ensuing  his  election, 
and  the  vacancy  thereby  occurring  shall  be  supplied  at  the  next 
annual  election  of  councillors,  and  magistrates,  or  office-bearers  in 
such  burgh ;  provided  that  if  the  vacancy  shall  have  occurred  "  in 
any  burgh  divided  into  waixls, ''  such  vacancy  shall  at  such  annual 
election  be  supplied  by  the  ward  of  such  burgh  by  which  the 
councillor  who  had  died,  or  resigned,  or  been  disabled,  had  been 
elected,  and  which  shall  in  this  case  elect  an  additional  councillor, 
unless  the  party  so  dying  or  disabled*^  (the  word  "resigning" 
does  not  occur  here)  "  would  then  have  gone  out  of  office  as  one 
of  the  third  being  directed  to  retire."     The  vacancies  which  wards 
are  by  these  sections  authorised  to  supply  at  the  annual  elections 
are  exclusively  those  occasioned  by  the  retii'ement  of  interinh 
councillors,  magistrates,  or  office-bearers ;  but  it  is  to  be  observed, 
(1.)  That  all  vacancies  in  the  magistracy  or  office-bearers  must  be 
supplied  by  the  council ;  and  (2.)  That  in  pi*actice  vacancies  occa- 
sioned by  the  death  or  resignation  of  members  of  council  during 
the  year,  but  which  have  not  been  filled  up  ad  interlmj  are  supplied  at 
the  annual  elections  of  councillors,  as  well  as  vacancies  by  resigna- 
tions made  so  as  to  take  effect  at  the  period  of  the  annual  election, 
in  terms  of  section  26  of  3  and  4  Will  IV.,  cap.  76,  and  section  24 
of  3  and  4  Will  IV.,  cap.  77.     The  absence  of  the  word  "resign- 
ing "  in  the  last  clause  of  the  25th  and  23d  sections  above  quoted, 
gave  rise  to  questions  which  occurred  in  Edinburgh  in  1841.     In 
that  case  two  of  the  three  representatives  of  one  of  the  wards  fell  to 
retire  at  the  annual  election  in  November,  as  of  the  third  of  the 
council  who  then  had  to  go  out  of  office.    One  councillor  who,  had 
he  remained  in  office  till  the  first  Tuesday  in  November,  would 
then  have  fallen  to  retire,  resigned  a  few  days  previously.     The 
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town-clerks  had  thus  to  determine  whether  the  vacancy  occasioned 
bj  the  resignation  in  such  circumstances  could  be  regsbrded  as  one 
of  the  two,  or  whether  the  two  councillors  who  had  not  resigned  fell 
to  retire  as  of  the  third,  thus  necessitating  the  supply  of  three 
Tacancies  instead  of  two  at  the  annual  election.  Mr  Wood  (after- 
wards Lord  Wood)  and  Mr  Anderson  (afterwards  Lord  Anderson) 
were  consulted  on  the  difficulty,  and  returned  the  following 
opinion : — "  The  question  whether  notices  should  be  given  by*the 
town-clerks  for  the  election  of  two  or  of  three  new  councillors  in 
the  third  ward  is  attended  with  great  difficulty,  and  after  giving  it 
our  best  consideration,  we  have  not  been  able  to  form  an  opinion 
either  very  decided  in  itself,  or  very  satisfactory  to  our  own 
minds.  The  great  difficulty  lies  in  tins,  that  in  determining  the 
effect  of  the  omission  of  the  word  *^  resigned  "  in  the  last  clause  of 
the  25th  section,  the  strict  rules  of  statutory  construction  lead  to 
a  result  at  variance  with  what  we  conceive  to  be  the  spirit  and 
meaning  of  the  enactment. 

"  The  25th  section,  while  it  provides  generally  that  an  additional 
councillor  shall  be  elected  to  fill  up  the  vacancy  of  any  interim 
councillor  appointed  in  consequence  of  '  death,  disability,  or  resig- 
ncUion,*  only  excepts  from  this  rule  the  case  when  the  party 
'  dying  or  disabled '  would  otherwise  have  retired  at  the  annual 
election.  Now  the  word  'disability'  has  a  technical  meaning 
separate  and  distinct  from  that  of  resignation.  It  means  dis- 
ability in  respect  of  the  loss  of  the  elective  qualification,  or  of  any 
other  legal  disqualification  as  a  voter ;  and  it  is  twice  used  in  this 
limited  sense  in  this  same  section^  According  to  the  statutory 
rules  of  construction,  therefore>  it  ought  to  reeeive  the  same 
signification  in  the  excepting  part  of  the  clause ;  and  hence  we 
think  that  if  the  strict  letter  of  the  statute  is  to  be  followed,  addi- 
tional councillors  ought  to  be  appointeii  in  all  cases  except  when 
the  vacancy  has  occurred  in  consequence  of  death  or  proper  legal 
disability. 

**  On  the  other  hand,  however,  this  reading  of  the  clause  appears 
to  us  to  be  plainly  at  variance  with  the  spirit  of  the  statute.  It 
was  one  of  its  declared  objects  that  only  one-third  of  the  coun- 
cillors, or  as  nearly  that  number  as  may  be,  shall  annually  retire. 
And  although  a  certain  departure  from  this  rule  was  indispen- 
sable in  the  case  of  vacancies  by  death,  disability,  or  resignation, 
the  legislature,  Iby  the  excepting  clause  at  the  close  of  the  25th 
section^  plainly  intended  to  introduce  an  important  and  legitimate 
limitation  on  this  departure  from  its  otherwise  declared  objects. 
An  interim  councillor  is  only  appointed  for  supplying  the 
vacancy  till  the  next  annual  election.  He  is  merely  a  locum 
tenena ;  and  if  the  party  whose  place  he  supplies  would  have 
retired  at  the  next  annual  election,  it  was  plainly  in  consistency 
with  the  declared  objects  of  the  statute  to  reganl  him  as  one  of 
the  retiring  councillors.     The  excepting  clause  appears  to  us  to 
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have  been  framed  with  this  view ;  and  we  can  see  no  reason  for 
any  distinction  in  principle  between  a  vacancy  occasioned  bj 
resignation  and  one  bj  death  or  disability.  Hence  there  is 
room  for  maintaining  that  the  words  in  the  excepting  clause 
ought  to  receive  the  utmost  latitude  of  interpretation,  so  as  to 
give  effect  to  the  views  of  the  legislature;  and  that  as  the  word 
'disabled'  may  be  interpreted  as  comprehending  resignation,  it 
ought  to  receive  that  interpretation. 

*'  We  are  not  prepared,  indeed,  to  say  that  the  court,  looking  to 
the  spirit  of  the  enactment,  and  especially  to  the  gross  abuse  to 
which  the  strict  rule  of  construction  might  lead  (of  which  the 
elusory  nature  of  [A.'s]  resignation  forms  a  most  apt  illustration) 
might  not  hold  that  no  additional  councillor  ought  to  be  elected 
in  place  of  [A.].  At  the  same  time  we  are  of  opinion  that  it  is  a 
clearer  and  safer  course  for  the  clerks  to  take  for  their  guidance 
the  strict  letter  of  the  statute,  and  to  intimate  in  their  notices 
that  there  are  three  vacancies  to  be  filled  up  in  the  third  ward.** 

The  precise  circumstances  under  which  the  case  above  referred 
to  occurred  could  not  have  happened  since  the  decision  in  the 
case  of  Thomson  v.  The  Magistrates  of  Rutherglen,  referred  to  in 
No.  11 9  of  these  Observations.  Resignations  of  coimcillors  during 
the  year  are  of  frequent  occurrence,  however,  and  the  writer  be- 
lieves that,  in  practice,  the  vacancies  thence  arising  are  dealt  with 
in  all  respects  as  if  they  arose  from  death  or  disability.  On 
the  strength  of  that  practice,  based  on  the  obvious  intention  of 
the  statute,  the  writer  has  ventured  to  conjoin  in  the  text  the 
word  "  resigned  "  with  the  words  "  died  or  become  disabled." 

2  An  opinion  to  the  above  effect  was  given  by  Mr.  Wood  (after- 
wai'ds  Lord  Wood),  and  by  Mr.  Adam  Anderson  (afterwards 
Loixi  Anderson),  to  the  Town  Council  of  Edinburgh  in  October 
1841. 

(120.)  Page  291,  between  footnotes  1  and  2,  insert — 
See  the  observations  of  the  Lord  President  (Inglis)  in  Sime  v. 
Coghill,  15th  November  1877,  5  Rettie,  p.  132. 

(121.)  Page  293,  at  the  bottom  of  the  page  insert  the 
following : — 

See  Note,  Additions  and  Corrections,  No.  (120). 

(122.)  Page  294,  at  the  bottom  of  the  page  insert  the  following 
footnote  : — 

See  the  opinion  of  Mr.  Wood  (afterwards  Lord  Wood),  and 
Mr.  Adam  Anderson  (afterwards  Lord  Anderson),  as  to  the  in- 
terpretation to  be  given  to  the  word  "  disability,"  in  this  section 
—  quoted  in  footnote  3.     Additions  and  Corrections,  No.  (116), 

(123.)  Page  296,  line  3,  after  "cap.  12) i"  inserts— 
Wherever  a   councillor,  magistrate,  or   office-bearer  becomes 
"  disabled,"  a  vacancy  is  occasioned  by  the  disability,  and  resig- 
nation would  not  seem  to  be  competent.     One  cannot  "resign" 
what  he  has  previously  lost    So,  if  a  person  who  has  been  acting  as 
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a  councillor,  magistrate,  or  office-bearer,  is  discovered  never  to  have 
possessed  the  qualification  which  the  statute  prescribes,  the  proper 
course  is  not  to  proceed  on  a  resignation  of  the  office,  even  should  a 
resignation  be  tendered,  but  to  declare  a  vacancy  in  respect  of  the 
disability,  and  proceed  to  fill  up  the  vacancy.  This  may  be  done 
at  once,  and  without  waiting  for  the  expiry  of  three  weeks,  as 
would  be  necessary  before  resignation  could  take  effect  There 
may,  however,  be  cases  in  which  the  ''  disability  "  is  so  doubtful 
that  it  would  be  prudent  both  to  act  upon  a  resignation  and  at  the 
same  time  to  declare  a  vacancy,  thus  meeting  the  difficulty  by  two 
methods,  one  or  other  of  which  could  not  be  impugned.  In  such 
a  case  the  disability  should  not  he  declared  until  the  resignation 
had  taken  effect. 

(124.)  Page  312,  line  41,  after  "authorised"  insert  the 
following : — 

"  The  heritors  and  resident  burgesses  to  elect  a  magistracy  and 
council,  as  in  the  case  of  Pittenweem  in  1767  [Mor.,  2528]  ;  some- 
times it  authorised." 

(125.)  Page  319,  between  lines  36  and  37  insert  the  following 
note: — 

See  No.  218,  sub-section  (4),  of  these  Observations. 

(126.)  Page  346,  last  line,  after  "  76  "  add  the  following  :— 
See  the  Town  of   Banff  v.   Campbell,  29th   February   1744 
[Elchies  voce  Burgh  Royal,  No.  20],  where  it  was  found  that  a 
royal  burgh  and  its  magistrates  are  not  liable  for  the  malversa- 
tions or  neglects  of  former  magistrates.     Elchies,  Notes,  p.  75. 

(127.)  Page  350,  line  47,  delete  "  244,"  and  insert  "250." 

(128.)  Page  351,  add  to  footnote  2  the  following  note : — 

But  see  section  26  of  the  Title  to  Lands  Act,  1860,  re- 
enacted  by  section  154  of  the  Titles  to  Land  Consolidation 
(Scotland)  Act,  1868  (31  and  32  Vict,  cap.  101).  The  latter 
section  enacts  that  the  town-clerk  of  any  burgh  may  expede  and 
record,  and  that  the  keeper  of  any  bui-gh  or  other  register  of 
sasines,  reversions,  etc.,  may  record  any  conveyance  or  deed  in 
which  such  town-clerk  or  keeper  may  be  personally  interested, 
either  individually  or  as  a  trustee  for  another,  or  otherwise ;  and 
that  no  conveyance  or  deed,  expede  or  recorded  prior  to  the 
date  of  the  passing  of  the  act,  or  which  may  hereafter  be  expede 
or  recorded,  shall  be  challengeable  or  in  any  way  affected  by 
reason  of  personal  interest  in  the  town-clerk  or  keeper  of  the 
register,  by  whom  the  same  has  been  expede  or  recorded  as 
aforesaid. 

(129.)  Page  352,  line  47,  after  "  infeftments,"  add  the  follow- 
ing:— 

But  886  section    154   of  the  Titles  to  Land  Consolidation 
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(Scotland)  Act,  1868,  referred  to  in  note,  Additions  and  Cor- 
rections, No.  (128). 

(130.)  Page  356,  line  32.  On  7th  January  1879  the  Second 
Division  of  the  Court  recalled  Lord  Rutherfurd  Clark's 
interlocutor  of  12th  July  1878,  and  found  that  the  pursuer 
had  "no  jvs  qucRsUum  in  the  two  rooms  in  question  as 
town-clerk's  officer  in  the  town  hall  building  of  the  burgh  of 
Annan,"  but  that  the  defenders  were  "bound  to  afford  him 
sufficient  accommodation  in  the  said  building  as  town-clerk  of 
the  said  burgh,  without  being  liable  in  payment  of  rent  to  the 
defenders  therefor." 

(131.)  Page  357,  line  29,  delete  "  M.  or,"  and  insert  "  Macph., 
p." 

(132.)  Page  405,  line  3,  after  "  section  31,"  insert  ^ 

(133.)  Page  405,  between  lines  26  and  27,  insert  the  follow- 
inor  note  : — 

•In  February  1879,  Mr.  J.  B.  Balfour,  advocate,  was  con- 
sulted by  the  town  council  of  Leith,  and  gave  it  as  his  opinion 
that  Sir  William  Kae's  Act  "  applies  to  royal  burghs  only." 

(134.)  Page  465,  line  10,  for  «  1848  "  substitute  "  1858." 
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(135.)  Page  [10],  line  29,  after  "  section  1  "  insert  the  follow- 
ing :— 

The  Burghs  (Division  into  Wards)  Amendment  Act,  1876  (39 
and  40  Vict.,  cap.  25),  appoints  section  17  of  the  Municipal  Elec- 
tions Amendment  Act,  1868,  to  be  read  and  constinied  as  if  5000 
were  substituted  for  10,000. 

(136.)  Page  [45],  line  19  from  bottom,  after  "  1847  "  insert  \ 

(137.)  Page  [45],  line  14  from  bottom,  after  "  Police  "  insert  «. 

(138.)  Page  [45],  at  the  bottom  of  the  page,  insert  the  follow- 
ing notes : — 

^  This  act  is  repealed,  except  as  regards  such  burghs  as  had 
adopted  the  powers  and  provisions  of  the  Act  3  and  4  Will.  IV., 
cap.  46,  previous  to  15th  July  1850,  bj  section  1  of  the  General 
Police  Act  of  1850  (13  and  14  Vict,  cap.  33).  Section  375  of 
the  latter  act  empowers  the  magistrates  and  councils  of  parlia- 
mentary burghs  which  had  no  means  of  meeting  the  necessary 
expenses  of  the  burgh  to  impose,  levy,  and  recover  an  amount 
not  exceeding  3d.  in  the  £  on  the  yearly  rent  of  premises  within 
the  burgh  of  the  annual  value  of  £3  or  upwards,  in  the  like  manner 
and  from  the  same  descnptions  of  persons  and  property,  and 
under  the  like  provisions  and  exceptions  as  the  assessments 
leviable  under  the  General  Police  Act  of  1850  for  other  purposes 
are  by  that  act  authorised  to  be  imposed,  levied,  and  recovered. 
The  act  of  1850  has  in  turn  been  repealed  by  section  1  of  The 
General  Police  and  Improvement  (Scotland)  Act,  1862,  except 
only  as  regards  burghs  in  which  the  provisions  of  the  act  of  1850, 
or  any  part  thereof,  had,  on  or  before  1st  August  1862,  been 
adopted.  The  439th  section  of  the  act  of  1862,  however,  em- 
powers the  magistrates  and  council  of  parliamentary  burghs  in 
which  there  are  no  means  of  defraying  tiie  necessary  expenses  of 
the  burgh,  to  levy  an  assessment  not  exceeding  3d  in  the  £  of 
the  yearly  rent  of  premises  within  the  burgh,  which  amount  it 
appointed  to  be  imposed,  levied,  and  recovered  in  the  same  way 
as  the  police  assessment  under  the  act  of  1862  is  thereby  ap- 
pointed to  be  imposed,  levied,  and  recovered. 

^  Repealed,  except  as  regards  such  burghs  as  had  adopted  its 
powers  and  provisions  previous  to  15th  July  1850  by  section  1  of 
the  General  Police  Act  of  1850  (13  and  14  Vict,  cap.  33). 

(139.)  Page  [47],  line  16,  after  "  Scotland  "  insert  \ 

(140.)  Page  [47],  at  the  bottom  of  the  page  insert  the  follow- 
ing note  :— 

^  This  act  is  repealed  by  Schedule  Fifth  of  the  Ballot  Act, 
1872. 
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(141.)  Page  [62],  line  22  from  bottom,  after  "  1860"  insert  \ 

(142.)  Page  [62],  at  the  bottom  of  the  page  insert  the  follow- 
ing note  : — 

^  See  the  Burgesses  (Scotland)  Act,  1876  (39  Vict.,  cap.  12). 

(143.)  Page  [SG],  line  28,  after  "longer"  insert  the  follow- 
ing:— 

The  Burghs  (Division  into  Wards)  Amendment  Act,  1876  (39 
and  40  Vict.,  cap.  25)  appoints  section  6  of  the  General  Police 
Act,  1862,  to  be  read  and  construed  as  if  5000  were  substituted 
for  10,000. 

(144.)  Page  [90],  at  the  bottom  of  the  page  insert  the  follow- 
ing footnote  : — 

It  has  been  decided  in  the  case  of  McDonald  v.  Hobertson, 
17th  May  1876,  Scot.  Law  Rr^p.,  Vol.  XIIL,  p.  426,  3  Rettie, 
p.  645,  that  these  provisions  are  not  affected  by  the  Ballot  Act, 
and  are  still  operative. 

(145.)  Page  [94],  at  the  bottom  of  the  page  insert  the  follow- 
ing note  : — 

See  note,  Additions  and  Corrections,  No.  (143). 

(146.)  Page  [95],  line  15,  delete  *'  75  "  and  insert  '*  76." 

(147.)  Page  [99],  at  the  bottom  of  the  page  add  the  following 
note  : — 

Section  50  is  repealed  by  section  2  of  the  Greneral  Police 
Amendment  Act,  1878  (41  and  42  Vict.,  cap.  30),  and  section 
3  of  the  latter  infit  is  substituted. 

(148.)  Page  [100],  line  23,  after  "Act     insert  \ 

(149.)  Page  [100],  at  the  bottom  of  the  page  insert  the 
following  note : — 

r  Section  51  is  repealed  by  section  2  of  the  General  Police 
Amendment  Act,  1878  (41  and  42  Vict.,  cap.  30),  and  section  4 
of  the  latter  act  is  substituted. 

(150.)  Page  189,  line  16,  after  "  Act"  insert  \ 

(151.)  At  the  bottom  of  the  page  insert  the  following  : — 
^  But  see  Note,  Additions  and  Corrections,  No.  (1 44). 
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OBSERYATIONS 


ON  THE  LAW  AND  PRACTICE 


IM  REOARD  TO 

MUNICIPAL    ELECTIONS 

AND  THE 

CONDUCT  OF  THE  BUSINESS  OF  TOWN 
COUNCILS  IN  SCOTLAND. 


I._QUALIFICATION    OF    VOTERS. 
1,  In  Royal  and  Parliamentary  Bnrghs. 

1.  In  every  Royal  Burgh  in  Scotland  which  returns  or 
contributes  to  return  a  member  to  Parliament^  the  right 
of  electing  the  town  council  belongs, — First,  To  all 
persons  who  are  qualified,  in  respect  of  any  premises 
within  the  royalty  of  the  burgh,  whether  the  royalty 
be  original  or  extended,  to  vote  in  the  election  of  a 
member  of  Parliament  for  the  burgh,  by  virtue  of  the 
Reform  Act  of  1832,  or  the  Reform  Act  of  1868,^  and  who 

>  The  franchises  in  burghs  are  dependent  upon  the  possession,  by 
all  persons  not  subject  to  any  legal  incapacity,  of  certain  qualifica- 
tions specified  in  the  Reform  Acts  of  1832  and  1868.  The  time  for 
judging  as  to  the  possession,  by  the  person  claiming  to  be  registered 
as  an  elector,  of  the  requisite  qualifications, — whether  these  depend 
on  the  ownership  or  occupancy  of  premiseSi  or  on  the  aee  or  capacity 
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are  duly  registered  as  voters  in  the  registers  then  in 
force  made  up  in  terms  of  the  Registration  Acts;  and, 

of  the  claimant, — is  the  date  "  when  the  sheriff  proceeds  to  consider 
his  claim  for  registration." 

The  qaalifications  for  the  franchise  in  burghs^  under  the  Reform 
Act  of  1832,  are  the  following : — 

Firsty  Ownership,  for  a  period  of  twelve  calendar  months  previous 
to  the  last  day  of  July,  of  any  land  with  a  building  thereon,  or  of 
any  house,  warehouse,  counting-house,  shop,  or  other  building  within 
the  limits  of  the  burgh,  of  the  yearly  value  of  £10. 

1.  This  qualification  extends  to  the  husbands  of  true  owners  in 

the  lifetime  of  their  wives,  or  after  their  death,  if  then 
holding  such  property  by  the  courtesy  of  Scotland,  and  to 
liferenters  le^  and  conventional,  if  their  right  be  inde- 
feasible,— such  persons  being  in  law  considered  owners. 

2.  Every  joint  owner  of  such  subjects  of  the  yearly  value  of  £20 

and  upwards,  whose  interest  is  worth  £10  a-year,  is  also 
entitled  to  be  registered  in  respect  of  such  joint  ownership ; 
but  such  joint  owner  roust  occupy  the  subjects  claimed  on. 

Second^  Ogcupanct,  for  a  period  of  twelve  calendar  months 
prior  to  the  last  day  of  July,  of  subjects  within  burgh  of  the  kind 
above  described,  and  of  the  yearly  value  of  £10. 

Lodgers  were  generally  admitted  under  this  qualification. 

Every  joint  occupant  of  such  subjects  of  the  yearly  value  of  £20 
and  upwards,  whose  interest  is  worth  £10  a-year,  is  also 
entitled  to  be  registered  in  respect  of  such  joint  occupancy. 

Both  these  franchises  are  conditional  upon  : — 

1.  The  non-receipt  of  parochial  relief  within  twelve  calendar 

months  previous  to  31st  July. 

2.  Payment  on  or  before  20th  July  of  all  assessed  taxes  payable 

by  the  owner  or  occupier,  in  respect  of  the  proi)erty  from 
which  he  derives  his  right  previous  to  6th  April  preceding. 

3.  Residence  for  six  calendar  months  next  previous  to  31st  July 

within  the  burgh,  or  within  seven  statute  miles  of  some  part 

thereof,  such  distance  being  determinable  in  the  way  and 

manner  pointed  out  in  the  34th  section  of  the  Act  19  and  20 

Vict,  c.  58.   (The  Burgh  Registration  Act,  1856.) 

The  new  franchises  introduced  by  the   Reform    Act  of  1868 

nre  expressly  declared  to  be  in  addition  to,  and  not  in  substitution 

for,  any  franchises  previously  existing,  but  so  that  no  person  shall 

vote  for  the  same  place  in  respect  of  more  than  one  qualification. 

These  new  franchises  are  : — 

First,  The  Occupanot  as  owner  or  tenant,  for  a  period  of  not 

less  than  twelve  calendar  months  preceding  8 1st  July,  of  any  dtvell* 

ing-hottse  within  the  burgh,  subject  to  the  following  conditions  : — 

1.  Actual  residence  for  the  statutory  period  of  twelve  months 

in  the  dwelling-honse  on  which  the  vote  is  claimed,  or  in  it 

for  a  portion  of  the  year,  and  in  another  dwelling-house 
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Secondy  To  all  persons  who  are  possessed  of  the  qualifi- 
cations described  in  the  Reform  Acts  of  1832  and  1868,  in 

within  the  burgh,  if  the  two  are  occupied  in  immediate 
succesRion. 

2.  Non-exemption  daring  these  twelve  months  from  payment  of 

poor-rates  on  the  ground  of  inability  to  pay. 

3.  Payment,  on  or  before  20th  June,  of  all  poor  rates  (if  any) 

tnat  have  become  payable  by  the  owner  or  occupant  in  respect 
of  the  said  dwelling-house,  or  as  an  inhabitant  of  any  parish 
in  the  burgh  up  to  the  preceding  15th  of  May. 

4.  Non-receipt  of  parochial  relief  within  the  twelve  calendar 

months  preceding  31st  July. 

Joint  occupancy  of  any  dwelling-house  is  declared  to  give  no  title 
to  the  new  franchise  created  by  the  Reform  Act  of  1868. 

Second^  The  Oooupanct  as  a  lodger  in  the  same  burgh  separ- 
ately, and  as  sole  tenant  for  the  twelve  months  preceding  31st  July, 
of  lodgings  of  a  clear  yearly  value,  if  let  unfurnished,  of  £10  or 
upwards,  combined  with  residence  in  such  lodgings  during  the 
twelve  months  immediately  preceding  31st  July.  Lodgers  are  not 
registered  as  electors  unless  they  claim,  year  by  year,  to  be  so. 

The  following  classes  of  individuals  and  official  persons  are  dis- 
qualified from  exercising  the  franchise  in  burghs  under  both  of  these 
Acts: — 

1.  Minors. 

%  Women. 

3.  Aliens,  unless  they  have  been  naturalised,  and  have  taken  the 

oath  prescribed  by  7  and  8  Vict.,  c.  66. 

4.  Fatuous  or  insane  persons,  but  not  blind,  deaf,  or  dumb. 

5.  Peers  (British,  Scottish,  or  Irish),  [Cay,  405-6.  Nicolson,  24,1 
but  not  their  sons.     [2  and  3  Will.  IV.,  c.  65,  section  37.1 

6.  Sheriffs,  Town  Clerks,  and  Town  Clerks  Depute  m  burgh 

elections.     [See  2  and  3  William  IV.,  c.  65,  sec.  36.1 

7.  Assessors  under  the  Valuation  and  Registration  Acts  m  par- 

liamentary and  municipal  elections  for  the  burgh.  [19  and 
20  Vict,  c.  58,  section  8.] 

8.  Persons  eonvicted  of  briberVf  treating,  or  undue  influence  at  an 

election.  [17  and  18  Vict.,  c.  102,  sec  6,  and  the  Parlia- 
mentary Elections  Act,  1868.1 
The  Burgh  Reform  Act,  8  and  4  William  IV.,  c  76,  prescribed  as  a 
condition  of  qualification  to  exercise  the  municipal  franchise,  residence 
within  the  royalty  of  the  burgh,  or  within  seven  statute  miles  thereof 
for  six  calendar  months  previous  to  30th  June — i.e,y  a  month  earlier 
than  the  time  required  with  reference  to  the  parliamentary  franchise. 
It  also  declared  that  no  one  should  be  entitled  to  vote  who  had 
been  a  pensioner  of  any  corporation  within  twelve  months  of  any 
annual  election.  Neither  of  these  requirements  is  to  be  found 
in  the  Reform  Act  of  1832  or  1868,  and  as  «'  The  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1868,"  enacts  that  those  who 
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respect  of  the  premises  therein  described,  within  the 
royalty  of  any  such  royal  burgh,  where  the  limits  thereof 
at  any  point  or  points  extend  beyond  the  parUamentary 
boundaries  of  such  burgh,  or  within  the  municipal 
boundaries  of  any  such  royal  burgh,  where  the  same 
have  been  extended  imder  any  generaP  or  local  act 
beyond  the  limits  of  the  royalty,  original  or  extended, 
or  the  parUamentary  boundaries  of  such  burgh. 

These  qualifications  are  prescribed  by  the  Act  3  and  4 
William  IV.,  c.  76,  section  1,  and  by  "The  Municipal 
Elections  Amendment  (Scotland)  Act,  1868,"  section  3. 
But  it  is  provided  by  section  3  of  the  latter  act,  that 
nothing  therein  contained  shall  be  construed  to  confer  the 
right  of  voting  for  town  councillors  on  any  person,  in  res- 
pect  of  premises  situated  beyond  the  municipal  boundaries 
of  any  royal  burgh,  as  such  boundaries  may  be  limited  and 
defined  by  any  act  of  Parliament. 

2.  In  every  Royal  Burgh  not  now  entitled  to  send  or 
contribute  to  send  a  member  to  Parliament^  the  right  of 
electing  the  town  council  belongs  to  all  persons  who  are 
possessed  of  the  qualifications  for  the  burgh  franchise  de- 
scribed in  the  Reform  Act  of  1832,  and  in  the  Reform  Act 
of  1868,  in  respect  of  the  premises  therein  described,  with- 
in the  royalty  of  such  royal  burgh.* 

These  quaUfications  are  prescribed  by  "  The  Municipal 
Elections  Amendment  (Scotland)  Act,  1868,"  section  4. 

If  any  such  burgh  is  extended  beyond  the  royalty 
imder  the  provisions  of  the  Acts  20  and  21  Victoria,  cap. 
70,  and  24  and  25  Victoria,  cap.  36,   are  the  persons 

possess  the  qnalifications  prescribed  by  the  Reform  Acts  of  1832 
and  1868  shall  enjoy  the  municipal  franchise,  it  may  be  held  that 
neither  of  the  provisions  of  the  Act  3  and  4  William  IV.,  c.  76, 
above  referred  to,  is  now  operative. 

1  See  the  Acts  20  and  21  Victoria,  c  70,  entitnled  «  An  Act  to 
Provide  for  the  Extension  of  the  Boundaries  of  Burghs  in  Scotland," 
&c.,  and  24  and  25  Victoria,  c.  36,  entituled  '*  An  Act  to  amend 
the  Boundaries  of  Burghs  Extension  (Scotland)  Act." 

s  See  the  notes  to  the  preceding  Observation. 
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within  the  district  added  to  the  burgh,  and  who,  if  within 
the  royalty,  would  be  entitled  to  vote  in  the  election  of 
town  councillors,  admissible  as  municipal  electors,  or  must 
they  be  held  to  be  excluded  by  reason  of  their  being 
beyond  the  royalty,  though  within  the  burgh  t  It  appears 
to  the  writer  that  they  are  entitled  to  exercise  the 
municipal  franchise.  The  "  Burgh  Reform  Act,"  3  and  4 
William  IV.,  cap.  76,*  and  "The  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,"  *  no  doubt  limit  the 
franchise  to  owners  or  occupiers  of  property  "  within  the 
royalty"  of  such  burghs,  and  "The  Municipal  Elections 
Amendment  (Scotland)  Act,  1870,"*  provides  for  the 
municipal  register  in  such  burghs  containing  only  the 
names  "  of  all  persons  who  may  be  entitled  to  vote  in 
the  election  of  councillors  for  such  burghs  under  the  pro- 
visions of"  these  acts.  But  the  Act  20  and  21  Victoria, 
cap.  70,*  enacts  that  the  boundaries  of  the  added  district, 
set  out  and  authenticated  in  the  manner  therein  provided, 
shall  thereafter,  under  the  conditions  therein  referred  to, 
"  be  the  boundaries  of  the  burgh  for  all  municipal  purposes 
only,  including  the  right  of  voting  for  town  councillors  and 
all  matters  connected  with  police,  and  the  district  compre- 
hended within  such  boundaries  shall  cease  to  belong 
to  or  form  part  of  the  county  in  which  it  is  locally  situated, 
and  shall  belong  to  and  form  part  of  such  burgh  as  regards 
all  local  purposes,  rights,  and  obligations;  provided  always 
that  nothing  in  this  act  contained  shall  affect  in  any  way 
the  right  of  voting  for  a  representative  in  Parliament."  The 
object  of  the  statute  last  referred  to  was  to  put  the  added 
district  for  all  municipal  and  police  purposes  in  the  same 
position  as  the  other  portion  of  the  burgh.  It  expressly  in- 
cludes the  right  of  voting  for  town  councillors  as  one  of  the 
rights  to  be  enjoyed  by  the  district  added,  and  therefore 
it  may  be  held  to  incorporate  the  district  with  the  royalty 
to  the  effect  of  securing  for  every  portion  of  the  extended 
burgh  equal  rights  in  the  election  of  town  councillors. 

>  Section  1.      '  Section  4.      '  Section  6.      '  Section  3. 
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3.  In  every  Parliamentary  Bnrgh,  the  right  of  electing 
the  town  council  belongs, — First,  To  all  persons  who 
are  possessed  of  the  qualification  to  vote  for  a  member 
of  parliament  for  such  burgh,  whose  names  are  on  the 
register  completed  in  terms  of  the  Registration  Acts ; 
and.  Second,  To  all  persons  who  are  possessed  of  the  quali- 
fications described  in  the  Reform  Act  of  1832,  and  the 
Reform  Act  of  1868,  in  respect  of  the  premises  therein 
described  within  the  municipal  boundaries  of  such  burgh, 
where  the  same  have  been  extended  under  any  general 
or  local  act  beyond  the  limits  of  the  parliamentary  boun- 
daries of  such  burgh. 

These  quaUfications  are  prescribed  by  "  The  Municipal 
Elections  Amendment  (Scotland)  Act,  1868,"  section  6.^ 

2.  In  Burghs  of  Regality  and  Barony  not  being 

Parliamentary  Burghs. 

4.  In  Burghs  of  Regality  and  Barony,  not  being  parlia- 
mentary burghs,  the  right  to  elect  the  town  council  is  vested 
sometimes  in  the  superior,  and  sometimes  in  the  persons 
who  possess  the  qualifications  specified  in  the  charter  or  act 
of  Parliament  by  which  each  burgh  has  been  erected,  orunder 
which  its  affairs  are  administered.  These  quaUfications  are 
various  and  arbitrary,  and  do  not  admit  of  classification. 

8.  In  Burghs  and  Places  subject  to  ''  The  Oeneral  Police 
and  Improvement  (Scotland)  Act,  1860/'  18  ft  14 
Vict.,cap.88,  orto  "TheOeneral  Policeandlmprove- 
ment  (Scotland)  Act,  1862,''  and  amending  Acts. 

5.  In  all  burghs  in  which  commissioners  have  to  be 
elected  under  the  provisions  of  either  of  the  General  Police 
Acts,  the  right  of  election  is  in  the  householders,  ue.,  the 
male  occupiers  of  dwelling-houses  or  other  heritable 
subjects  of  the  yearly  value  of  £4  or  upwards,  as 
appearing  in  the  valuation  roll.  Occupiers  in  the 
sense  of  these  acts  do  not  include  lodgers  or  persons 
in   the  occupation,  as  tenants,  of  famished  houses  let 

*  See  foot-notes,  pp.  1-4. 
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for  a  less  period  than  a  year,  but  include  the  persons 
by  whom  such  furnished  houses  are  let. 

Under  these  acts,  both  of  which  confer  the  right 
to  vote  on  all  householders,  a  privilege,  which  has  no 
analogy  in  the  parliamentary  or  municipal  franchise  above 
referred  to,  is  conferred  upon  companies  and  co-partner- 
ships occupying  houses  or  other  heritable  subjects  of  the 
yearly  value  of  £4  or  upwards,  so  as  to  aflTord  more  than 
one  qualification  of  £4.  These  companies  or  copartner- 
ships may  grant  authority  in  writing  to  any  one  or  more 
of  their  partners  to  vote ;  and  these  partners  are  deemed 
to  be  householders,  and  are  entitled  to  voteaccordingly,  sub- 
ject always  to  the  provisions  (1)  that  no  company  can  confer 
a  right  to  vote  by  more  than  one  partner  in  respect  of  each 
qualification  of  £4  afforded  by  the  premises  in  its  occu- 
pancy; and  (2)  that  not  more  than  six  partners  of  any  com- 
pany can  vote  in  respect  of  any  premises  occupied  by  it.  ^ 

No  householder  is  entitled  to  vote  in  the  election  of 
commissioners  who  has  been  exempted  from  payment 
of  the  whole  or  any  part  of  his  rates  or  assessment  under 
the  act  of  1850  or  1862  on  the  ground  of  poverty  or 
inability  to  pay,  or  who  has  not  paid  all  rates  or 
assessments  due  and  payable  by  him  under  these  acts  at 
the  time  of  so  voting,*  whether  such  arrear  is  due  by 
himself  or  by  any  company  or  co-partnership  by  which 
he  is  authorised  to  vote.  A  certificate  under  the  hand  of 
the  collector  is  sufficient  evidence  of  such  arrear  or 
exemption.'    Every  vote  given  by  persons  so  exempted  or 

^  Section  12  of  the  General  Police  Act  of  1850,  section  27  of  the 
General  Police  Act  of  1862,  and  section  4  of  the  "  General  Police 
and  Improyement  (Scotland^  Act,  1862,  Amendment  Act,  1868." 

s  Section  5  of  the  Police  Amendment  Act>  1868. 

s  Section  34  of  The  General  Police  Act  of  1850,  and  section  53 
of  the  General  Police  Act  of  1862.  The  former  section  provided 
that  the  arrear  must  have  been  owing  for  a  month,  and  must  have 
been  demanded  after  it  became  due.  The  latter  section  pro- 
vided that  the  arrears  **  shall  at  the  time  of  the  election  be  owing, 
and  shall  have  been  demanded."  The  provisions  of  The  Police 
Amendment  Act,  1868,  are  as  stated  in  the  text. 

See  No.  1 4  of  these  Observations. 
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in  arrear  is  null  and  void.  No  householder  is  entitled  to 
have  or  give  more  than  one  vote  in  any  election.^ 

These  qualifications  are  prescribed  by  the  Police 
Act  of  1850,  section  30,  explained  by  sections  2,  12,  and 
34 ;  and  by  the  PoUce  Act  of  1862,  section  47,  explained 
by  sections  3,  27,  and  53;  as  both  of  these  acts  are 
amended  by  the  **  General  Police  and  Improvement 
(Scotland)  Act,  1862,  Amendment  Act,  1868." 

While  "The  Ballot  Act,  1872,"  requires  all  muni- 
cipal elections,  including  the  election  of  commissioners  of 
police  imder  these  acts,  to  be  conducted  in  the  same 
manner  in  all  respects  in  which  elections  of  councillors  in 
the  royal  burghs  contained  in  schedule  (C.)  of  the  act  3 
and  4  William  IV.,  c.  76,  are  directed  to  be  conducted  by 
the  acts  in  force  at  the  time  of  the  passing  of  the  Ballot  Act, 
as  thereby  amended,  and  enacts  that  all  such  acts  shall 
apply  to  such  elections  accordingly,  it  does  not  affect  the 
qualifications  of  the  persons  entitled  to  vote  at  such  elec- 
tions.*    These  qualifications,  therefore,  remain  unaltered. 

6.  Where  the  powers  and  provisions  of  either  of  the 
General  Police  Acts  of  1850  or  1862  have  been  adopted, 
in  whole  or  in  part,  in  any  Burgh  of  Regality  or  Barony 
having  magistrates  and  a  coimcil,  not  being  a  burgh  in 
which,  as  bounded  for  the  purposes  of  either  of  these 
acts,  there  is  included  territory  situated  in  a  different 
county  from  that  in  which  such  burgh  as  previously 
bounded  was  situated,  and  where  the  householders  pre- 
sent at  the  meeting  which  adopted  the  general  act, 
or  at  any  adjourned  meeting,  determined  that  the  magis- 
trates and  council  of  the  burgh  for  the  time  being  should 
always  be  commissioners  for  carrying  the  adopted  act 
into  operation,  such  determination  is  final,  and  no  special 
election  of  commissioners  is  necessary.*     These  burghs 

*  See  section  5  of  the  Police  Amendment  Act,  1868. 

*  See  Memorial  and  Opinion,  Appendix  No.  XV.,  pp.  [179],  [180], 
[1881.  See  also  No.  133  of  these  Observations. 

*  See  section  39  of  the  General  Police  Act  of  1850,  and  section 
41  of  the  General  Police  Act  of  1862. 
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are  "  subject  to  "  the  General  Police  Act  so  adopted,  and  it 
seems  to  be  the  fair  meaning  of  the  Ballot  Act  that  all 
persons  who  are  to  enforce  the  provisions  of  the  adopted 
act  in  every  such  burgh  shall  be  elected  in  the  way  and 
manner  prescribed  by  the  Ballot  Act.  But  the  qualifica- 
tion of  the  electors,  as  otherwise  regulated,  remains  un- 
affected. This  was  the  view  taken,  in  1872,  by  Mr  A.  R, 
Clark,  then  Solicitor-General  and  now  Dean  of  Faculty, 
with  reference  to  Ardrossan  and  PoUockshaws ;  and  in 
1874  by  him  and  Mr  J.  B.  Balfour,  Advocate,  with  reference 
to  Lerwick.^ 

7.  The  same  principle  appears  to  apply  equally 
to  the  case  of  a  burgh  which,  having  commissioners 
or  trustees  of  police  under  the  provisions  of  a  local 
act  of  Parliament,  has  adopted  the  General  Police  Act 
of  1862  in  part.  In  such  a  burgh  the  commissioners 
or  trustees  of  police  under  the  local  act  are  the  com- 
missioners for  carrying  the  General  Police  Act,  so  far  as 
adopted,  into  operation,  and  no  special  election  of  com- 
missioners of  police  under  the  latter  act  is  necessary.* 
Such  a  burgh  is,  however,  "  subject  to  "  the  Police  Act  of 
1862;  and  the  election  of  commissioners  or  trustees  of 
police  under  the  local  act  should  be  conducted  in  the 
way  and  manner  directed  by  the  Ballot  Act,  leaving 
unaffected  the  qualification  of  the  electors  and  other 
matters  which  do  not  relate  to  the  carrying  out  of  the 
election.* 


'  See  the  opinions  of  Mr  A.  R.  Clark,  then  Solioitor-General  and 
now  Dean  of  Faculty,  in  regard  to  the  burghs  of  Ardrossan  and 
PoUockshaws,  and  of  him  and  Mr  Balfour  in  regard  to  the  Burgh 
of  Lerwick,  idl  quoted  in  the  foot-note  to  Xo.  135  of  these  Obser- 
yations.  See  also  Memorial  and  Opinioui  Appendix  XV.,  pp. 
[179],  [180],  and  [188]. 

'  See  Section  42  of  the  General  Police  Act  of  1862. 

*See  Observations  by  Lord  Gifford  and  the  Lord  President  on 
the  meaning  of  the  word  *'  election  "  under  the  Ballot  Act,  in  the 
case  of  Hamilton  v.  the  Police  Commissioners  of  Dunoon,  15th 
January  1875,  Session  Cases  (fourth  series),  vol.  ii.  pp.  303,  809, 
and  810. 
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1.  In  Ro]ral  and  Parliamentary  Burghs. 

8.  In  every  Royal  Burgh  which  returns  or  contributes 
to  return  a  member  to  Parliament^  the  town  clerk  must, 
immediately  after  the  completion  of  the  register  of  voters 
for  members  of  parKament  in  terms  of  the  Registration 
Acts,  make  up  and  complete  the  roll  of  persons  en- 
titled to  vote  in  the  election  of  the  town  coimcil  of  the 
burgh.  This  roll  must  be  completed  on  or  before  the 
31st  day  of  October  in  each  year,  and  is  the  register  of 
voters  at  the  next  ensuing  election  of  town  coimcillors. 
Where  the  parliamentary  and  municipal  boundaries  of  any 
royal  burgh  are  the  same,  the  roll  of  municipal  electors  is 
made  up  and  completed  by  the  town  clerk  certifying  at 
the  end  of  a  copy  of  the  parliamentary  register  for  the 
biu*gh  that  such  register  is  the  roll  of  persons  entitled  to 
vote  at  the  next  ensuing  election  of  the  town  ooundL^ 

9.  In  some  burghs,  such  as  Dunfermline,  Dundee,  and 
Arbroath,  a  difficulty  has  arisen  from  the  fact  that  the 
boundaries  of  the  royalty,  ancient  or  extended,  go  be- 
yond the  parHamentary  boundaries,  while  no  provision 
has  been  made  for  placing  upon  the  municipal  register 
the  names  of  those  persons  who  possess  the  qualifications 
for  the  municipal  franchise  in  respect  of  premises  situated 
within  those  portions  of  the  royalty  which  extend  beyond 
the  parliamentary  boundaries.* 

*  See  sections  6  and  8  of  '^  The  Municipal  Elections  Amendment 
(Scotland)  Act,  1868." 

'  A  similar  difficulty  existed  in  Glasgow  with  reference  to  Spring- 
burn  till  that  district  was  annexed  to  the  city  by  '*  The  Glasgow 
Municipal  Act,  1872,"  section  14  of  which  provided  for  the  making 
up  of  a  list  of  the  persons  in  the  district  entitled  to  Tote  in  municipal 
elections. 


ObtervaUons.]  REGISTERS  OF  VOTERS.  11 

In  the  absence  of  any  enactment  on  the  subject,  two 
conrseB  have  been  suggested  to  meet  the  difficulty.  The 
first  is,  that  the  town  clerk  should  add  to  the  muni- 
cipal register  the  names  of  such  persons  as  may,  in 
his  judgment,  possess  the  requisite  qualification.  The 
other  is,  that  persons  possessing  the  requisite  quaU- 
fication  should  lodge  with  the  town  clerk  a  claim  to 
be  placed  on  the  municipal  register,  and  that  thereafter 
the  procedure  prescribed  by  sections  2  and  3  of  the  Act  3 
and  4  William  IV.  cap.  76,  with  reference  to  royal  burghs 
which  do  not  contribute  to  send  a  member  to  parliament, 
should  be  followed  out.  Both  these  courses  were  indi- 
cated to  the  Lord  Advocate  (now  Lord  Young)  in  a 
memorial  submitted  to  him  by  the  town  council  and  town 
clerk  of  Dunfermline,  in  August  1870,  and  his  opinion 
was  expressed  in  the  following  terms :  "  *  The  Mmii- 
cipal  Elections  Act,  1868,'  is  manifestly  defective,  inas- 
much as  it  makes  no  provision  for  the  registration  of  the 
newly  enfranchised,  viz.,  the  electors  of  royal  burghs 
whose  qualifications  are  without  the  parliamentary  bound- 
aries. But  these  electors,  being  enfranchised,  must  be 
put  upon  the  register  somehow,  and  of  the  two  modes 
here  suggested  I  recommend  the  second.  It  is  reasonable 
in  itself,  and  follows  the  rule  in  the  most  analogous  cases, 
while  the  course  suggested  in  the  first  query  [t.^.,  the 
former  of  the  two  courses  above  indicated]  is  arbitrary, 
and  in  itself  objectionable."  The  difficulty  is  one  that 
demands  a  legislative  remedy.  But  until  that  has  been 
provided,  the  simplest  and  most  satisfactory  course  is  to 
treat  the  portions  of  the  royalty  beyond  the  parlia- 
mentary boundary  as  a  royal  burgh  not  entitled  to  send 
a  member  to  Parliament,  and  to  apply  to  them  the  pro- 
visions of  section  6  of  "  The  Municipal  Elections  Amend- 
ment (Scotland)  Act,  1870," — ^which  were  not  brought 
under  the  consideration  of  the  Lord  Advocate  when  he 
gave  the  above  opinion. 

A  similar  difficulty  arises  in  cases  in  which  the  boun- 
daries of  a  burgh  are  extended  beyond  the  parliamentary 
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Kmits  under  the  provisions  of  the  Acts  20  and  21  Victoria, 
cap.  70,  and  24  and  25  Victoria,  cap.  36.  The  district 
added  is  by  section  3  of  the  former  Act  declared  to  be  a 
part  of  the  burgh  "for  all  municipal  purposes  only, 
including  the  right  of  voting  for  town  councillors,  and 
all  matters  connected  with  police."  No  provisions  have, 
however,  been  made  for  placing  on  the  municipal  register 
the  names  of  electors  whose  qualifications  are  derived 
from  property  beyond  the  parliamentary  boimdaries  of  the 
burgh,  but  within  the  district  added  to  it.  That  they  are 
entitled  to  vote  is  beyond  question,  but  to  enable  them  to 
do  so  they  must  be  placed  on  the  register;  and  the 
course  prescribed  by  section  6  of  **  The  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1870,"  is,  in  the  absence 
of  express  statutory  provision,  at  once  the  simplest  and 
least  objectionable. 

Were  the  county  and  burgh  franchises  the  same,  these 
difficulties  would  be  removed  by  a  simple  enactment  that 
the  town  clerk  should  transfer  from  the  county  register 
to  the  municipal  register  the  names  of  those  persons 
quaUfied  in  respect  of  subjects  within  the  portions  of  the 
royalty  outside  of  the  parliamentary  boimdaries,  or  in  the 
district  comprehended  within  the  boundaries  of  the  burgh 
as  extended  under  the  acts  above  referred  to. 

10.  In  every  Royal  Burgh  in  Scotland  which  does  not 
return  or  contribute  to  return  a  member  to  Parliamenty 
the  assessor  of  the  burgh  must,  on  or  before  15th  Sep- 
tember in  each  year,  make  out  a  Ust  of  all  persons  who 
may  be  entitled  to  vote  in  the  election  of  councillors  for 
the  burgh  under  the  provisions  of  "  The  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,"  according  to  the  form 
No.  I.  of  schedule  (A.)  to  the  Burgh  Registration  Act, 
19  &  20  Vict.,  c.  58.  Thereupon  the  same  procedure  must 
be  followed  with  respect  to  the  preparation  and  pubUcation 
of  every  such  Ust,  and  the  completion  and  revision  of  the 
register  of  voters  for  the  burgh,  as  is  provided  by  the 
Burgh  Registration  Act,  as  amended  by  the  Reform  Act  of 
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1868,  with  respect  to  the  lists  and  registers  of  voters  to  be 
made  out  and  completed  under  the  provisions  and  for  the 
purposes  of  these  acts.  The  list  of  voters  for  the  burgh 
so  completed  and  revised,  when  signed  by  the  town  clerk, 
is  the  register  of  persons  entitled  to  vote  at  the  election 
of  town  councillors  for  the  succeeding  year.  The  register 
must  be  printed,  and  copies  kept  by  the  town  clerk  and 
delivered  to  persons  applying  for  them,  in  the  manner  and 
on  the  terms  provided  by  the  Burgh  Registration  Act. 
The  whole  cost  of  making  up  and  completing,  revising  and 
printing  the  register  of  voters  in  such  burgh,  or  incident 
thereto,  must  be  ascertained  and  fixed,  and  the  amount 
assessed,  levied,  and  collected  in  the  same  manner  as  the 
expenses  attending  the  annual  registration  under  the 
Burgh  Registration  Act  are,  by  that  act,  appointed  to  be 
ascertained,  fixed,  assessed,  levied,  and  collected ;  and  the 
provisions  of  that  act  are  applicable  to  the  costs  of  regis- 
tration in  such  burgh.* 

When  the  boundaries  of  any  such  burgh  are  extended 
beyond  the  royalty  under  the  provisions  of  the  Acts  20 
and  21  Victoria,  cap.  70,  and  24  and  25  Victoria,  cap.  36, 
the  register  of  voters  should,  as  it  appears  to  the  writer, 
for  the  reasons  already  stated,  include  the  names  of  all 
persons  within  the  extended  bmrgh  possessing  the  quali- 
fications for  the  burgh  firanchise.' 

11.  In  every  Parliamentary  Burgh,  the  register  of 
persons  qualified  to  vote  for  a  member  of  Parliament  for 
such  burgh,  completed  in  terms  of  the  Registration  Acts 
then  in  force,  is  the  register  of  electors  of  councillors  for 
such  burgh.' 

No  provision  has  been  made  for  placing  on  the  municipal 
register  the  names  of  such  persons  as  possess  the  qualifi- 

>  See  **  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1870,"  sections  6  and  7. 

'  See  No.  2  of  these  Observations. 

•  See  No.  3  of  these  Ohservations,  and  foot-notes  pp.  1-4. 

See  sections  5  and  8  of  *'  The  Municipal  Elections  Amendment 
(Scotland)  Act,  1868.*' 
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cations  for  the  municipal  franchise,  in  respect  of  premises 
within  the  municipal  boimdaries  of  any  burgh,  in  so  far 
as  such  boundaries  have  been  or  may  be  extended  beyond 
the  limits  of  the  parliamentary  boundaries  of  such  burgh, 
under  the  Acts  20  and  21  Victoria,  cap,  70,  and  24  and 
25  Victoria,  cap.  36.  In  such  cases,  as  in  the  case  of  the 
royal  burghs  similarly  situated,  the  simplest  and  most 
satisfactory  course  seems  to  be  to  treat  the  added  district 
as  if  it  were  a  royal  burgh  not  entitled  to  send  a  member 
to  Parliament,  and  to  apply  to  it  the  provisions  of  section 
6  of  "The  Municipal  Elections  Amendment  (Scotland) 
Act,  1870." ' 

12.  At  every  election  of  town  councillors  for  any  Royal 
or  Parliamentary  burgh,  the  register  of  voters  made  up 
and  completed  in  the  way  and  manner  above  described 
must  be  deemed  and  taken  to  be  conclusive  evidence 
that  the  persons  therein  named  continue  to  have  the 
qualifications  annexed  to  their  names  respectively  in  the 
register  in  force  at  the  time  of  such  election ;  and  such 
persons  cannot  be  required  to  take  any  oath  or  solemn 
affirmation.  They  may  be  required,  however,  by  any 
elector  on  the  register,  to  make  a  declaration  in  the 
form  of  schedule  (A.)  annexed  to  "  The  Mmiicipal  Elec- 
tions Amendment  (Scotland)  Act,  1868."  * 

2.  In  Burghs  of  Regality  and  Barony  not  being 

Parliamentary  Burghs. 

13.  In  Burghs  of  Regality  and  Barony,  not  being  Parlia- 
n^entary  burghs,  the  Hs^o/register  of  persons  entitled  to 
vote  in  the  election  of  town  councillors,  where  the  coun- 
cillors are  not  nominated  by  the  superior,  is  made  up  in 
the  way  and  manner  prescribed  by  the  charter  or  act  ot 

*  See  No.  9  of  these  OlMervations. 

*  See  section  8  of  <<  The  Municipal  Elections  Amendment  (Scot- 
laud)  Act,  1868/' 

See  also  Form  of  Declaration,  Appendix  XVI.,  No.  16,  p.  [208.] 
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Parliament  by  which  each  burgh  has  been  erected,  or 
under  which  its  affairs  are  administered. 

When  no  directions  are  given  as  to  the  mode  of  making 
up  the  Hst  or  register  of  voters,  the  town  clerk  or  other 
official  should  make  up  the  roll  openly,  and  after  public 
intimation  of  his  proceedings,  adopting  as  far  as  possible 
the  course  prescribed  by  statute  for  Royal  Burghs  which 
do  not  send  or  contribute  to  send  a  member  to  Parlia- 
ment.* 


3.  In  Burghs  and  Places  subject  to  the  Oeneral  Police 
Act  of  1860  or  1862,  and  amending  Acts. 

14.  To  ascertain  who  are  the  householders  entitled  to 
vote  at  all  elections  of  commissioners  of  poUce  under  the 
provisions  of  the  General  Police  Act  of  1850  or  1862, 
in  bmrghs  or  places  in  which  commissioners  fall  to  be 
elected,  the  chief  or  senior  magistrate  in  the  case  of  a 
royal  or  parliamentary  burgh,  or  if  otherwise  the  sheriff 
or  sheriffHBubstitute  of  the  county  in  which  such  burgh  or 
place  is  situated,  is  required  to  direct  the  collectors  of  the 
assessment  for  the  poor  in  burghs  or  places  subject  to  the 
act  of  1850,  and  the  assessors  tmder  the  Valuation  Acts 
within  burghs  or  places  subject  to  the  act  of  1862,  to  furnish 
him  within  fourteen  days  thereafter  with  a  list  of  the  names 
of  all  householders  within  such  burgh  or  place,  distin- 
guishing the  amotmt  of  rental  at  which  each  person 
is  assessed.  This  list,  the  collectors  in  the  one  case 
and  the  assessors  in  the  other,  are  required  to  make  and 
certify  on  payment  of  a  fee  of  not  more  than  one  shil- 
ling for  each  one  hundred  names,  and  the  list  so  ftir- 
nished  is  declared  to  be  sufficient  proof  of  the  quaUfication 
of  the  householders  named  in  it.  In  cases  where  it  is 
expedient  to  obtain  such  a  list  otherwise  than  from  the 

>  See  No.  10  of  these  Observations. 

See  also  the  opinion  of  Mr.  A.  R.  Clark,  Dean  of  Faculty,  and  Mr. 
J.  6.  Balfour,  Advocate,  as  to  the  burgh  of  Lerwick,  dated  November 
1874,  quoted  in  the  foot-note  to  No.  185  of  these  Observations. 
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collector's  books,  it  is  competent  for  the  magistrate  or 
sheriff,  in  burghs  or  places  subject  to  the  act  of  1850,  to 
cause  an  accurate  list  to  be  taken  and  made  up  by  per- 
sons to  h6  appointed  for  that  purpose.  The  expense  so 
incurred  under  either  act  is  chargeable  against  the 
assessments  levied  under  the  authority  of  the  act.^ 

In  addition  to  the  Ust  of  householders  made  up  in  the 
manner  before  explained,  it  is  necessary,  with  a  view  to 
the  election  of  commissioners  in  burghs  and  places  in 
which  assessments  or  rates  have  been  imposed  under 
either  of  the  General  PoUce  ^cts,  to  obtain  from  the 
collector  of  the  commissioners  a  list,  certified  under  his 
hand,  containing  the  name  of  every  householder  who — (1) 
has  been  exempted  from  payment  of  the  whole  or  any 
part  of  his  rates  or  assessment  under  the  act,  on  the 
ground  of  poverty  or  inability  to  pay,  or  who  (2)  has  not 
paid  all  rates  or  assessments  due  and  payable  by  him 
imder  the  act  at  the  time,  whether  such  arrear  is  due 
by  himself  or  by  any  company  or  copartnership  by 
whom  he  is  authorised  to  vote.  The  certificate  of  the 
collector  of  the  commissioners  is  declared  by  the  acts 
both  of  1850  and  1862  to  be  sufficient  evidence  of  such 
exemption  or  arrears,  and  no  householder  so  certified  is 
entitled  to  vote  in  the  election,  imless  the  arrear  ap- 
pearing to  be  due  by  him  is  previously  paid.  Any  vote 
given  by  a  householder  so  disqualified  is  declared  by  the 
"  General  Police  and  Improvement  (Scotland)  Act,  1862, 
Amendment  Act,"  1868,  to  be  null  and  void.  It  is  there- 
fore the  duty  of  the  retuming-officer  to  cause  the  names 
of  all  persons  so  certified  by  the  collector  of  the  com- 

1  See  "  The  General  Police  Act  of  1850,"  sections  29,  30,  and  33, 
and  section  8  ;  and  '*  The  General  Police  and  Improvement  (Scot- 
land) Act,  1862,"  sections  46,  47,  51,  and  53,  and  section  24. 

Sections  8,  29,  and  30  of  the  General  Police  Act  of  1850,  and 
sections  46,  47,  and  50  of  the  General  Police  Act  of  1862,  are 
repealed  by  schedule  fifth  of  the  Ballot  Act,  in  so  far  as  inconsistent 
with  that  act  and  its  schedules.  But  the  provisions  of  these 
sections  in  regard  to  the  matters  referred  to  in  the  text  are  not 
inconsistent  with  the  Ballot  Act,  and  consequently  remain  unaffected 
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missioners  to  have  been  exempted  from  payment  of  rates 
or  assessments  to  be  struck  oflF  the  list  of  householders 
entitled  to  vote,  and  to  cause  the  naiAes  of  all  persons 
similarly  certified  as  in  arrear  to  be  marked  on  the  list 
of  householders  in  such  a  way  as  to  ensure  the  rejection 
of  the  votes  of  such  householders  as  may  present  them- 
selves and  claim  to  vote  while  any  part  of  the  rates  and 
assessments  due  and  payable  by  them  is  unpaid.^ 

In  large  burghs  and  places  subject  to  the  General 
Police  Act  of  1850  or  1862,  and  especially  in  those 
which  are  divided  into  wards,  the  election  of  commis- 
sioners is  greatly  facilitated  by  the  preparation  of  a 
complete  and  accurate  list  of  householders  (excluding 
those  who  have  been  reUeved  from,  or  are  in  arrears  of, 
rates  or  assessment  as  before  explained)  arranged  in  the 
alphabetical  order  of  the  names  of  the  electors,  or  in  the 
alphabetical  order  of  the  streets  and  squares,  and  having 
a  consecutive  number  prefixed  to  the  name  of  each  house- 
holder. Previous  to  the  passing  of  the  Ballot  Act,  this 
work  was  usually  entrusted  by  the  chief  or  senior 
magistrate  or  sheriff,  as  the  case  might  be,  to  the  clerk  of 
the  commissioners.  The  returning  officer  may,  however, 
employ  any  person  he  thinks  proper  to  prepare  the  list. 
But  in  so  far  as  he  employs  the  clerk  to  the  commis- 
sioners to  do  so,  or  to  act  as  bis  agent  in  the  conduct  of 
the  elections,  the  clerk  will  be  entitled  to  remuneration, 
imless  his  salary  as  clerk  is  expressly  declared  to  include 
such  service. 

The  question  whether  the  Ballot  Act  transfers  the 
duty  of  acting  as  returning  officer  in  all  elections  of 
commissioners  after  the  first  (including  that  of  having 
lists  of  householders  prepared)  from  the  sheriffs  or  sheriffs- 
substitute  of  counties  to  the  chief  magistrates  of  burghs 
and  places  subject  to  the  General  PoUce  Act  of  1850 
or  1862  (other  than  royal  and  parliamentary  burghs),  is 
considered  in  No.  132  of  these  Observations. 

'  See  No.  5  of  these  Observations 

B 
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15.  In  such  burghs  of  this  kind  as  have  adopted  the 
Police  Act  of  1850  or  1862,  and  resolved  that  the  magis- 
trates and  council,  or  commissioners,  or  trustees,  acting 
under  the  charter  or  local  act,  by  wliich  each  burgh 
has  been  erected,  or  under  which  its  affairs  are  admini- 
stered, shall  be  commissioners  of  pohce,^  the  Kst  or  register 
of  voters  must  continue  to  be  made  up  in  the  way  and 
manner  prescribed  by  the  charter  or  act  of  Parliament 
under  which  the  town  council,  or  commissioners,  or 
trustees,  of  each  such  burgh  are  elected.* 

Where  no  directions  are  given  as  to  the  mode  of  making 
up  the  list  or  register  of  voters,  the  same  course  should 
be  adopted  as  is  suggested  in  No.  13  of  these  Observa- 
tions. 

m ' 

>  Being  the  burghs  referred  to  in  Nos.  6  and  7  of  these  Observa- 
tions. 

'  See  Opinions  of  Mr  A.  R.  Clark,  then  Solicitor-General,  and 
now  Dean  of  Faculty,  in  regard  to  the  burghs  of  Ardrossan  and 
PoUockshaws;  and  of  him  and  Mr  J.  B.  Balfour,  Advocate,  in 
regard  to  the  burgh  of  Lerwick,  all  quoted  in  the  foot-note  to  No. 
135  of  these  Observations. 
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III.— DIVISION  OF  BURGHS  INTO  WARDS. 


1.  In  Royal  and  Parliamentary  Burghs. 

16.  By  virtue  of  the  act  3  and  4  Will.  IV.,  c.  76,  and  of 
a  royal  commission  issued  on  15th  June  1833  to 
enquire  into  and  report  upon  the  condition  of  the 
several  biu-ghs  and  towns  in  Scotland,  Edinburgh, 
Glasgow,  Aberdeen,  Dundee,  Perth,  Dunfermline,  Dum- 
fries, and  Inverness  (being  the  burghs  specified  in 
schedule  (C.)  of  the  act  3  and  4  Will.  IV.,  c.  76), 
were  divided  into  wards  or  districts,  and  the  number  of 
councillors  to  be  chosen  by  each  ward  or  district  was 
fixed.  This  division,  and  the  niunber  of  coimcillors 
to  be  annually  elected  in  each  ward,  were  reported  by 
the  commissioners  to  the  Privy  Council,  and  thereafter 
published  by  royal  proclamation  dated  16th  October 
1833.  Various  changes  on  these  arrangements  have 
since  been  made  under  local  acts.^  But  the  extension  of 
the  franchise  effected  by  the  Reform  Act  of  1868  neces- 
sitated a  re-division  of  the  wards  or  districts  in  all 
burghs  which  were  at  that  time  divided  into  wards.  "  The 
Municipal  Elections  Amendment  (Scotland)  Act,  1868," 
accordingly,  by  section  16,  enacted  that  as  soon  as  con- 
veniently might  be  after  its  passing  [on  31st  July  1868], 
every  burgh  then  divided  into  wards  for  the  purpose  of 
electing  town  councillors  should  be  re-divided  into  the 
same  number  of  wards,  arranged  with  the  view  of  accom- 
modating the  enlarged  constituency  created  by  the 
Refonn  Act  of  1868;  and  for  this  purpose  the  chief  magis- 
trate of  each  of  these  burghs,  the  sheriflFof  the  county  in 
which  the  burgh  is  situated  (excluding  his  substitute), 
and  a  person  to  be  appointed  by  one  of  Her  Majesty's 
principal  secretaries  of  state,  or  any  two  of  them, 
were  required  to  re-divide  the  burgh  into  the  same  number 

*  See  also  No.  17  of  these  Observations. 
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of  wards  into  which  it  was  then  divided,  each  ward  being 
numbered  and  bearing  a  distinctive  name  or  number ;  and 
specific  directions  were  given  as  to  the  principles  upon 
which  the  re-division  should  be  made,  and  the  manner  in 
which  it  should  be  eflfected.  Upon  such  re-division  being 
made  and  approved  of  by  one  of  Her  Majesty's  principal 
secretaries  of  state,  and  pubUshed,  it  was  declared  to  take 
eflfect,  and  the  new  boundaries  were  appointed,  after  the 
expiry  of  the  year  1868,  to  be  substituted  for  the  old  bound- 
aries of  wards,  in  making  up  the  roUs  of  parKamentary  and 
municipal  electors  for  the  burgh.  By  section  17  of  the 
same  act,  the  town  council  of  any  royal  or  parliamentary 
burgh,  having  by  the  census  last  taken  a  population  of 
above  ten  thousand  persons,  and  not  then  divided  into 
wards,  is  authorised  to  resolve,  by  a  majority  of  not  less 
than  two-thirds  of  their  number,  that  the  burgh  shall  be 
divided  into  wards  for  the  purpose  of  parliamentary  and 
municipal  elections;  and  upon  such  resolution  being 
adopted,  the  chief  magistrate  of  the  burgh,  the  sheriff  of 
the  county  in  which  the  burgh  is  situated  (excluding  his 
substitute),  and  a  person  to  be  appointed  by  one  of  Her 
Majesty's  principal  secretaries  of  state,  or  any  two  of 
them,  are  required  to  divide  the  burgh  into  wards,  each 
ward  being  numbered  and  having  a  distinctive  name  or 
number.  In  fixing  the  number  and  determining  the 
boundaries  of  the  wards,  regard  is  appointed  to  be  had  to 
the  number  of  town  councillors  in  the  burgh,  and  to  the 
number  of  municipal  electors,  and  also  to  the  value  of 
the  property  as  appearing  on  the  valuation  roll.  The 
parties  appointed  to  make  the  division  into  wards  are 
required  to  cause  the  proposed  division  to  be  delineated  on 
a  plan,  which  shall  be  open  to  the  inspection  of  all  persons 
concerned  for  the  space  of  fourteen  days,  and  notice 
where  the  plan  is  to  be  seen  must  be  given  previous  to 
the  first  of  these  fourteen  days  by  advertisement,  in  one 
or  more  newspapers  published  or  circulating  within  the 
burgh  or  coimty  in  which  the  burgh  is  situated.  Upon 
a  day  after  the  expiry  of  the  fourteen  days  to  be  specified 
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in  the  advertisement,  the  same  parties  are  required  to 
hear  all  concerned  for  their  interests,  and  thereupon  the 
proposed  division  must  be  finally  adjusted  by  the  parties 
by  whom  the  division  is  to  be  made,  who  are  also  re- 
quired to  fix  and  determine  the  wards  to  which  the  exist- 
ing town  councillors  shall  be  appointed,  and  the  order 
in  which  they  shall  retire  by  rotation.  The  result 
must  be  reported  to  one  of  Her  Majesty's  principal  secre- 
taries of  state,  and  on  the  report  being  approved  of  by 
him  the  division  into  wards  must  be  published  once  at 
least  in  the  Edinburgh  Gazette^  and  in  one  newspaper 
published  or  circulating  within  the  burgh  or  coimty 
in  which  the  burgh  is  situated.  The  boimdaries  of 
wards  having  been  so  approved  of  and  published  are 
appointed  to  take  eflfect  and  to  be  the  boundaries  of 
wards  in  making  up  the  rolls  of  parUamentary  and  mimi- 
cipal  electors  for  the  burgh. 

17.  When  the  boundaries  of  any  royal  or  parliamentary 
burgh  are  extended  under  the  provisions  of  the  Act  20 
and  21  Victoria,  c.  70,  and  such  burgh  has  been  or  shall 
be  divided  into  wards,  the  sheriff  of  the  county  in  which 
such  burgh  is  situated,  or  any  of  his  substitutes,  is 
empowered,  by  the  Act  24  and  25  Victoria,  c.  36,  sections 
1  and  2,  on  the  application  of  the  town  council,  to  form 
the  district  comprehended  within  such  extended  bound- 
aries into  a  ward  or  wards,  or  to  annex  such  district  or 
any  part  thereof  to  any  one  or  more  of  the  existing  wards 
of  such  burgh,  and  to  fix  and  arrange  the  limits  of  such 
extended  wards,  and  the  number  of  councillors  to  be 
elected  for  each  existing  and  extended  ward  of  such  burgh, 
in  such  maimer  as  he  may  think  fit.  On  such  formation 
or  annexation  and  arrangement  of  wards  being  made  and 
completed,  a  notice,  signed  by  the  sheriff  or  sheriff- 
substitute,  specifying  the  limits  of  the  extended  wards, 
and  the  number  of  councillors  to  be  elected  for  each 
existing  and  extended  ward  of  the  burgh,  mast  be 
published  once  in  the  Edinburgh  Gazette^  and  once  in  each 


22  DIVISION  OP  BURGHS  INTO  WARDS.       [Observfttions. 

of  two  successive  weeks  in  a  newspaper  published  in  the 
burgh ;  or  if  no  newspaper  be  published  in  it,  then  in  a 
newspaper  published  in  the  county  in  which  tlie  burgh  is 
situated.  Thereafter  the  quahfied  electors  in  all  such 
wards,  whose  names  are  on  the  list  or  roll  of  electors 
of  the  burgh  in  force  for  the  time  being,^  will  be  entitled 
to  vote  in  the  election  of  councillors  for  the  burgh  for  as 
many  qualified  persons  to  be  councillors  in  and  for  such 
wards  respectively  as  are  specified  in  such  notice,  in  the 
manner  provided  by  the  Acts  3  and  4  Will.  IV.,  c.  76  and 
77.  All  orders  or  deliverances  made  or  pronounced  by  the 
sheriff  or  sheriff-substitute  in  the  execution  of  the  act  24 
and  25  Victoria,  c.  36,  are  final,  and  not  subject  to  review." 

2.  In  Burghs  and  Places  subject  to  the  Gteneral  Police 

Act  Of  1850  or  1862. 

18.  In  any  burgh  other  than  a  royal  or  parliamentary 
burgh,  having  a  population  exceeding  ten  thousand 
according  to  the  census  last  taken  at  the  time,  in  which 
the  provisions  of  either  of  these  acts  have  been  adopted  in 
whole  or  in  part,  and  which  has  not  been  divided  into 
wards  for  the  purposes  of  the  adopted  act,  the  sheriff  may, 
on  the  application  from  time  to  time  of  the  commissioners 
of  police,  divide  the  burgh  into  such  number  of  wards  as 
he  finds  to  be  proper,  and  define  their  boimdaries,  and 
fix  the  number  of  commissioners  to  be  elected  for  each. 
Thereafter,  and  except  as  respects  the  niunber  of  com- 
missioners, all  the  provisions  of  the  adopted  act  with 
respect  to  the  election  and  rotation  of  commissioners  for 
burghs  originally  divided  into  wards  apply  to  the  election 
and  rotation  of  commissionei*s  for  burghs  so  divided  into 
wards  by  the  sheriff.  But  the  commissioners  in  office  at 
the  time  of  such  division  remain  in  office  imtil  the  expira- 
tion of  the  year  of  office  then  current.* 

'  But  see  No8.  9  and  1 1  of  these  Observations. 
'  Section  2  of  24  and  25  Victoria,  c.  36. 

'  See  '*  The  General  Police  and  Inr.prorement  (Scotland)  Act, 
1862,  Amendment  Act/'  1868,  section  6. 
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IV.— QUALIFICATIONS  OF  TOWN  COUNCILLORS 
AND  COMMISSIONERS  OF  POLICE. 


1.  Of  Town  Oonncillors  in  Royal  and  Parliamentary 

Burghs. 

19.  Such  persons  only  are  eligible  for  the  office  of 
town  councillor  in  any  royal  or  parliamentary  burgh'  as 
are  entitled  to  vote  in  the  election  of  town  councillors 
in  such  burgh  and  possess  the  following  qualification : — 

(1.)  In  Royal  Burghs  which  return  or  contribxUe  to  return 
a  member  to  Parliament^ — Residence  within  the  boundaries 
assigned  to  such  burghs  by  the  Reform  Act  of  1832, 
or  within  the  royalty,  whether  original  or  extended, 
where  the  limits  thereof  at  any  point  extend  beyond  the 
parliamentary  boundaries,  or  within  the  municipal  boim- 
daries  where  the  same  have  been  extended  under  any 
general  or  local  act  beyond  the  limits  of  the  royalty 
original  or  extended,  or  the  parUamentary  boundaries.^ 
Or,  carrying  on  business  within  the  royalty,  whether 
original  or  extended.' 

(2.)  In  Royal  Burghs  which  do  not  return  or  contribute 
to  return  a  member  to  Parliament^ — Residence  or  carrying 
on  business  personally  within  the  royalty,*  whether 
original  or  extended.* 

(3.)  In  Parliamentary  Burghs. — Residence  or  carrying 

^  See  the  Acts  3  and  4  Will.  IV.,  c.  7G,  section  8,  and  ''The 
Municipal  Elections  Amendment  (Scotland)  Act,  1868,"  section  3. 

s  See  the  Acts  20  and  21  Victoria,  c.  70,  and  24  and  25  Victoria, 
c.  36. 

See  also  Nos.  8,  9,  16,  and  17  of  these  Obsenrations. 

*  See  the  Acts  3  and  4  Will.  IV.,  c.  76.  section  11,  and  ''The 
Municipal  Elections  Amendment  (Scotland)  Act,  1868,"  section  4, 
and  "  The  Municipal  Elections  Amendment  (Scotland)  Act,  1870,' 
section  6. 

See  also  No.  1 0  of  these  Observations. 

*  See  No.  2  of  these  ObserTatioos. 
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on  bueiDess  personally  within  the  boundaries  assigned 
to  such  biurghs  by  the  Reform  Act  of  1832,  or  within  the 
municipal  boundaries,  where  these  boundaries  have  been 
extended  under  any  general  or  local  act  beyond  the 
parUamentary  boundaries.^ 

2.   Of  Town  Ootmcillors  in  Burghs  of  Regality  and 
Barony,  Ac,  not  being  Parliamentary  Burghs. 

20.  In  Burghs  of  Regality  and  Barony  not  being  par- 
liamentary burghs,  the  quahfications  of  town  councillors, 
like  the  qualifications  of  electors,  are  prescribed  by  the 
charter  or  act  of  Parliament  by  which  each  burgh  has 
been  erected,  or  under  which  its  aflFairs  are  administered. 

21.  In  such  burghs  of  this  kind  as  have  adopted  the 
Police  Act  of  1850  or  1862,  and  resolved  that  the  magis- 
trates and  council,  or  commissioners,  or  trustees,  acting 
under  the  charter  or  local  act,  by  which  each  burgh  has 
been  erected,  or  under  which  its  aflFairs  are  administered, 
shall  be  commissioners  of  police,'  the  qualifications  of  the 
town  councillors,  or  commissioners,  or  trustees,  as  prescribed 
by  the  charter  or  act  of  Parliament  by  which  each  burgh 
has  been  erected,  or  under  which  its  aflFairs  are  admini- 
stered, are  not  affected  by  the  provisions  of  the  Ballot  Act. 

3.  Of  Oommissioners  of  Police  elected  under  the  Gteneral 

Police  Act  of  1850  or  1862. 

22.  Every  householder  within  the  burgh  or  place  in 
which  either  of  the  General  Police  Acts  of  1850  or  1862 
has  been  adopted,  in  whole  or  in  part,  and  who  is  en- 
titled to  vote  in  the  election  of  commissioners  under  these 
acts  respectively,  is  eligible  for  election  as  a  commissioner.' 

1  See  the  Act  3  and  4  Will.  IV.,  c  77,  sections  4  and  9,  and  the 
Municipal  Elections  Amendment  (Scotland)  Act,  1868,  section  5. 

See  also  Nob.  11,  16,  and  17  of  these  Observations. 

See  footnote  2,  p.  23. 

*  Being  the  burghs  referred  to  in  Nos.  6  and  7  of  these  Observa- 
tiouR. 

<  ^ee  No.  5  of  these  Observatioua. 
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v.— ANNUAL  RETIREMENT  FROM  OFFICE  OF 
TOWN  COUNCILLORS  AND  COMMISSIONERS 
OF  POLICE. 


1.  Of  Ootmcillors  in  Royal  and  Parliamentary  BnrgluL 

23.  Upon  the  first  Tuesday  m  November  in  every  year, 
one-third,  or  a  iiumber  as  near  as  may  be  to  one-third,  of 
the  whol6  council  of  every  burgh  is  required  to  go  out  of 
office,  and  the  third  which  falls  to  retire  must  consist  of 
the  councillors  who  have  been  longest  in  office.  But  the 
councillors  who  so  retire  may  be  immediately  re-elected.^ 

No  difficulty  arises  in  giving  effect  to  this  requirement 
when  a  third  of  the  council  in  a  burgh  which  is  not  divided 
into  wards,  or  a  third  of  the  councillors  for  every  ward 
in  a  burgh  which  is  divided  into  wards,  has  been  elected 
in  three  successive  years,  and  when  the  provost  and 
treasurer  have  been  elected  to  these  offices  respectively, 
as  well  as  to  the  office  of  councillor,  in  the  first  of  these 
years.  In  that  case,  the  third  which  was  elected  in  the 
first  of  the  three  years  retires  first,  the  third  elected  in 
the  second  of  the  three  years  retires  next,  and  the  remain- 
ing third  retires  last.  But  disturbing  circumstances  often 
occur  to  interfere  with  this  simple  rotation,  and  these  will 
have  to  be  noticed  afterwards,  in  considering  who  are  the 
parties,  under  such  circimistances,  to  be  included  in  the 
third  who  fall  to  retire  in  each  year. 

'  See  the  Acts  3  and  4  William  IV.y  c.  76,  section  16 ;  and  3  and 
4  William  IV.,  c.  77,  section  12. 

In  1835)  the  CommiBsioners  on  Municipal  Corporations  in 
Scotland  recommanded  as  follows : — **  As  only  one-third  of  the  whole 
council  goes  annually  out  of  ofiSce,  and  the  remaining  two-thirdi 
may  be  presumed  to  be  sufficiently  acquainted  with  the  affairs  of 
the  burgh,  we  are  of  opinion  that  it  would  tend  to  check  the  hazard 
of  factious  combinations,  that  no  councillor  so  retiring  should  be 
again  eligible  till  after  the  lapse  of  one  year." — General  Keport, 
p.  90. 
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2.  Of  Oonncillors  in  Burghs  of  Regality  and  Barony,  &c., 

not  being  Parliamentary  Burghs. 

24.  In  Burghs  of  Regality  and  Barony,  not  being  par- 
liamentary burghs,  there  is  no  general  rule  either  as  to 
the  proportion  of  councillors  who  retire,  or  as  to  the  time 
at  which  they  retire.  These  matters  are  regulated  by  the 
charter  or  act  of  Parliament  by  which  each  burgh  has  been 
erected,  or  under  which  its  aflFairs  are  administered. 

3.  Of  Oommissioners  of  Police  in  Burghs  and  Places 
subject  to  the  General  Police  Act  of  1850  or  1862. 

25.  One-third  of  the  commissioners  elected  imder  the  pro- 
visions of  these  acts  respectively  in  any  burgh  not  divided 
into  wards,  and  one-third  of  the  commissioners  similarly 
elected  for  each  ward  of  every  burgh  which  is  divided 
into  wards,  are  required  to  go  annually  out  of  office  on  the 
same  day  of  the  month  in  each  year  as  that  on  which  the 
first  election  of  commissioners  under  these  acts  took  place 
in  these  burghs  respectively,  or  on  the  next  lawful  day 
thereafter.^  The  third  of  the  commissioners  who  so  retire, 
are,  by  "  The  General  Police  Act,  1850,"  declared  to  consist 
"  in  each  case  of  those  who  are  the  highest  on  the  list  or 
lists  of  commissioners  for  the  time,  made  up  in  the  manner 
afterwards  described."'  By  "The  General  Police  Act, 
1862,"  the  third  who  have  to  retire  at  the  expiration  of 
the  first  year  after  the  first  election  under  the  act  are 
appointed  to  consist  of  the  commissioners  who  at  the  first 
election  had  the  smallest  number  of  votes,  and,  when  the 
burgh  is  divided  into  wards,  of  the  commissioners  who  at 
the  first  election  in  each  ward  had  the  smallest  number 
of  votes;  and  the  third  who  have  to  retire  at  the 
expiration  of  the  second  year  after  the  first  election  are 
appointed  to  consist  of  the  commissioners  who  had  the 
next  smallest  number  of  votes  at  the  first  election,  or, 

>  See  the  Act  13  and  U  Vict.,  c.  33,  section  33. 
*  See  No.  160  of  these  ObservatioDs. 
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when  the  burgh  is  divided  into  wards,  of  the  commis- 
sioners who  at  the  first  election  in  each  ward  had  the 
next  smallest  number  of  votes.  And  thereafter  the  third 
who  have  annually  to  go  out  of  office  must  consist  of  the 
commissioners  who  have  been  longest  in  office.^ 

Reference  will  afterwards  be  made  to  circumstances 
which  disturb  the  ordinary  rotation  of  commissioners,  and 
determine  the  persons  to  be  included  in  the  third  of  the 
commissioners  who  fall  to  retire  in  each  year. 

26.  In  such  burghs  of  this  kind  as  have  adopted  the 
Police  Act  of  1850  or  1862,  and  resolved  that  the  magis- 
trates and  council,  or  commissioners,  or  trustees,  acting 
under  the  charter  or  local  act  by  which  each  burgh  has 
been  erected,  or  under  which  its  affairs  are  administered, 
shall  be  commissioners  of  police,"  the  proportion  of  the 
councillors,  or  commissioners,  or  trustees,  who  fall  to 
retire  from  time  to  time,  as  fixed  by  the  charter  or  act 
of  parhament  is  not  affected  by  the  provisions  of  the 
Ballot  Act. 

'  See  the  ^*  General  Police  and  Improyement  (Scotland)  Act, 
1862,"  seclion  51. 

<  Being  the  burghs  referred  to  in  Nos.  6  and  7  of  these 
Observations. 
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VL— PERIOD  AT  WHICH  MUNICIPAL  ELECTIONS 

TAKE  PLACE. 


1.  In  Royal  and  Parliamentary  Burghs. 

27.  In  all  Royal  and  Parliamentary  Biu-ghs,  elections  of 
town  councillors  take  place  on  the  first  Tuesday  of 
November  in  each  year.^ 

In  consequence  of  the  passing  of  the  Reform  Act  of 
1868,  on  13th  July  in  that  year,  and  the  large  extension 
of  the  franchise  which  that  act  conferred,  it  became 
necessary  to  postpone  the  municipal  elections  in  1868 
for  a  month.  This  was  done  by  "  The  Municipal  Eleo- 
tions  Amendment  (Scotland)  Act,  1868,*'  section  7  of  which 
directed  the  municipal  elections  for  that  year  to  take  place 
on  the  first  Tuesday  of  December,  and  extended  till  that 
day  the  tenure  of  office  of  magistrates  and  councillors  of 
every  royal  and  parliamentary  burgh,  and  of  all  trustees 
elected  along  with  the  councillors  of  such  burghs.  All 
subsequent  elections  were,  however,  appointed  to  take 
place  on  the  first  Tuesday  of  November. 

2.  In  Burghs  of  Regality  and  Barony,  not  being 

irariiamentary  isurgiUL 

28.  There  is  no  general  rule  in  Burghs  of  Regality 
and  Barony  not  being  parliamentary  burghs,  as  there 
is  in  royal  and  parliamentary  burghs,  in  regard  to  the 
time  at  which  elections  of  councillors  take  place.  That 
is  regulated  in  each  burgh  by  the  charter  or  act  of  Parlia- 
ment by  which  the  burgh  has  been  erected,  or  imder  which 
its  affairs  are  administered. 

«  See  the  Acts  8  and  4  Will.  IV.,  o.  76,  section  15 ;  and  3  and  4 
Will  IV.,  c.  77,  section  II. 
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3.  In  Burghs  and  Places  subject  to  the  General 
Police  Act  of  1850  or  1862. 

29.  In  all  burghs  and  places  which  have  adopted  the 
General  PoKce  Act  of  1850,  or  "The  General  PoKce 
and  Improvement  (Scotland)  Act,  1862,"  in  whole  or  in 
part,  and  in  which  commissioners  fall  to  be  elected,  the 
election  of  commissioners  to  supply  the  place  of  the  third 
which  retires,  takes  place,  as  has  been  already  stated,  on 
the  same  day  of  the  month  in  each  year  as  that  on  which 
the  first  election  of  commissioners  under  the  adopted  act 
was  made  in  these  several  places,  or  on  the  next  lawful  day 
thereafter.^  It  thus  happens  that  such  elections  take 
place  over  the  coimtry  at  all  periods  of  the  year. 

However  desirable  it  may  be  that  elections  of  com- 
missioners of  poHce  throughout  Scotland  should  take 
place  at  one  fixed  time,  and  that  time  the  first  Tuesday  in 
November,  when  town  councillors  in  royal  and  parlia- 
mentary burghs  are  elected,  it  cannot  be  held  that  this 
object  has  been  accomplished  by  "  The  Ballot  Act,  1872." 

The  enactment  of  subnaection  (2)  of  section  22  of  **  The 
Ballot  Act,  1872,"  that  all  municipal  elections,  including  the 
election  of  commissioners  of  police  under  these  acts,  shall 
be  conducted  in  the  same  manner  in  all  respects  in  which 
elections  of  councillors  in  the  royal  burghs  cojitained  in 
schedule  (C.)  to  the  act  3  and  4  Wilham  IV.,  c.  76,  are 
directed  to  be  conducted  by  the  acts  in  force  at  the  time 
of  the  passing  of  the  Ballot  Act,  as  thereby  amended, 
affects  merely  the  manner  of  conducting  the  election,  and 
not  the  time  at  which  it  is  to  take  place.  Schedule  fifth 
of  the  Ballot  Act  no  doubt  repeals  section  50  of  the 
General  Police  Act  of  1862,  so  far  as  it  is  inconsistent  with 
the  provisions  of  that  act.  But  the  election  of  commis- 
sioners of  pohce  may  be  conducted  in  the  same  manner 
in  which  the  election  of  town  councillors  in  the  burghs 
specified  in  schedule  (C.)  must  hereafter  be  conducted, 

'  See  the  Act  13  and  14  Vict,  c.  33,  sectioD  33,  and  '« The  General 
Police  and  Improvement  (Scotland)  Act,  1862/*  section  50. 
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without  any  change  being  made  in  the  time  specified  in 
section  50  of  the  act  of  1862.  Besides,  it  is  important  to 
observe  that  the  Ballot  Act  contains  no  provision  for  ex- 
tending the  tenure  of  ofiice  of  commissioners  who  may  fall 
to  retire  before  the  first  Tuesday  of  November.  Nor  does 
it  declare  that  those  commissioners  whose  tenure  extends 
beyond  that  time,  shall  go  out  of  office  on  that  day.^ 

30.  In  such  burghs  of  this  kind  as  have  adopted 
the  PoHce  Act  of  1850  or  1862,  and  resolved  that  the 
magistrates  and  council,  or  commissioners,  or  trustees, 
acting  under  the  charter  or  local  act,  by  which  each 
burgh  has  been  erected,  or  under  which  its  afiairs  are 
administered,  shall  be  commissioners  of  police,*  the 
time  at  which  municipal  elections  are  appointed  to  take 
place  by  the  charter  or  act  of  parliament  is  not  affected 
by  the  Ballot  Act. 

*  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [177]-[180], 
ri87]-[I88].  See  also  the  opinions  of  Mr.  A.  R.  Clark,  quoted 
in  the  foot-note  to  No.  135  of  these  Observations. 

Since  these  opinions  were  given,  it  has  been  decided  by  the  First 
Division  of  the  Court  of  Session,  affirming  the  judgment  of  the 
Lord  Ordinary  (Gifford),  that  the  Ballot  Act  does  not  affect  the 
time  at  which  elections  of  Police  Commissioners  are  appointed  to 
take  place  hy  the  Police  Acts  of  1850  and  1862.  Hamilton 
V.  The  Police  Commissioners  of  Dunoon,  15th  January  1875. 
Session  Cases  (fourth  series),  vol.  ii.  p.  299;  Scottish  Law 
Reporter,  vol.  xii.  pp.  257-266. 

'Being  the  burghs  referred  to  in  Nos.  6  and  7  of  these 
Observations. 
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VII.— ELECTION  OF  TOWN  COUNCILLORS  AND 
COMMISSIONERS  OF  POLICE. 


1.  Of  Ootmcillors  in  Royal  and  Parliamentary  Bnrghs. 

31.  Previous  to  the  passing  of  "  The  Ballot  Act,  1872,"  a 
different  mode  of  procedure  was  prescribed  in  royal  and 
parliamentary  burghs  which  were  not  divided  into  wards, 
from  that  prescribed  in  burghs  which  were  divided  into 
wards. 

In  the  former,  the  qualified  electors  were  required, 
on  the  first  Tuesday  in  November  in  each  year,  to  assemble 
in  the  town  hall,  or  other  pubhc  room  of  the  burgh,  under 
the  presidency  of  the  provost  or  chief  magistrate,  and 
there  and  then  to  elect  from  among  the  persons  who 
had  been  didy  nominated  for  election,  as  afterwards 
explained,  the  required  number  of  councillors,  by  means 
of  lists  containing  the  names  of  the  persons  for  whom  each 
elector  voted.  Each  list  was  signed  by  the  elector  whose 
vote  it  recorded,  and  was  openly  delivered  by  him 
to  the  town  clerk,  who  had  to  attend  the  meeting 
along  with  the  provost  or  chief  magistrate.  The  town 
clerk  and  provost  or  chief  magistrate  then  publicly  cast 
up  the  number  of  votes,  and  declared  upon  whom  the 
election  had  fallen  by  the  majority  of  votes.^ 

In  the  latter,  the  qualified  electors  of  each  ward 
proceeded,  on  the  first  Tuesday  in  November  in  each 
year,  at  some  place  or  places  appointed  for  such  ward, 
to  elect  the  required  number  of  councillors  from  among 
the  persons  who  had  been  duly  nominated,  by  open 
poll,  taken  in  the  presence  of  the  provost  or  chief 
or  senior  magistrate  of  the  burgh  or  of  a  legal  sub- 
stitute or  substitutes  appointed  by  him  to  preside  at 
the  polling  place  or  polling  places  in  each  ward,  and  the 
town   clerk  or  the  person  appointed  by  the  provost  or 

1  See  the  Act  3  and  4  William  lY.,  c.  76,  sections  11  and  15  ; 
and  the  Act  3  and  4  William  IV.,  c  77,  sections  9  and  11. 
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chief  or  senior  magistrate  to  officiate  as  poll  clerk  in  the 
several  wards.  Th^  poll  clerk  entered  in  a  poll-book  the 
vote  of  each  elector  for  the  candidate  or  candidates  for 
whom  he  voted,  and  each  page  of  the  poll-book  was  sub- 
scribed by  the  person  who  presided  at  the  polling  place, 
and  by  the  poll  clerk,  before  any  entry  was  made  in  the 
succeeding  pages.  At  the  close  of  the  poll,  the  poll-books 
for  the  several  wards  were  sealed  up  by  the  persons  who 
presided  at  the  several  polling  places,  and  were  trans- 
mitted to  the  provost  or  chief  or  senior  magistrate.  On 
the  next  lawfiil  day,  between  the  hours  of  twelve  and  two 
o'clock,  and  within  the  town-house  or  other  pubUc  build- 
ing of  the  burgh,  the  provost  or  chief  or  senior  magistrate 
openly  broke  the  seals,  and,  with  the  assistance  of  the  town 
clerk  and  such  other  persons  as  he  thought  fit  to  employ, 
cast  up  the  votes  given,  and  declared  upon  whom  the  elec- 
tion had  fallen  by  the  majority  of  votes, — ^making  a  double 
return  in  every  case  when  the  votes  were  equal.^ 

The  diflFerence  in  the  form  of  procedure  applicable  to 
burghs  not  divided  into  wards,  and  in  that  applicable  to 
burghs  which  are  divided  into  wards,  is  done  away 
with,  and  the  procedure  in  all  municipal  elections  is 
assimilated  by  **  The  Ballot  Act,  1872,"  section  22,  sub- 
section (2)  of  which  enacts  that  all  municipal  elections 
shall  be  conducted  in  the  same  manner  in  all  respects 
in  which  elections  of  councillors  in  the  royal  burghs, 
contained  in  schedule  (C.)  to  the  Act  of  3  and  4 
William  IV.,  cap.  76,  are  directed  to  be  conducted  by  the 
acts  in  force  at  the  time  of  the  passing  of  the  Ballot 
Act  as  amended  thereby.  The  royal  burghs  specified  in 
schedule  (C.)  are  those  which  were  divided  into  wards  or 
districts  in  1833,  and  are  enumerated  in  No.  16  of  these 
Observations.  In  dealing  with  the  procedure  to  be  here- 
after adopted  in  the  conduct  of  municipal  elections  in  all 
the  burghs  in  Scotland,  it  is  only  necessary,  therefore,  to 

>See  the  Act  3   and  4  A^'illinin  IV.,  c.  76,   sections  8,  10, 
and^  15;  and  the  Act  3  and  4  William  IV.,  c  77|  sections  4,  S, 
and  11. 
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refer  to  the  provisions  of  the  several  acts  passed  previous 
to  the  Ballot  Act  in  so  far  as  they  apply  to  the  royal 
burghs  specified  in  that  schedule. 

(1.)  Arrangements  preliminary  to  the  Nomination  of 

Candidates. 

32.  In  all  royal  burghs  which  were  divided  into  wards, 
the  Act  3  and  4  William  IV.,  cap.  76,^  laid  upon  the  town 
clerk  the  duty  of  appointing  the  requisite  number  of 
polling  places  in  each  ward,  and  the  requisite  number  of 
booths  or  divisions  at  each  polling  place.  In  parliament- 
ary burghs,  so  divided,  the  provost  or  chief  or  senior 
magistrate  was  empowered  by  the  Act  3  and  4  William 
IV.,  cap.  77,'  to  appoint  such  and  as  many  polling 
places  or  booths  as  might  be  necessary.  The  Municipal 
Elections  Amendment  (Scotland)  Act,  1868,  provided,  as 
regarded  both  royal  and  parliamentary  burghs*  which 
were  or  might  be  divided  into  wards,  that  if  it  should 
appear  to  the  town  clerk  that  more  than  one  polling 
place  or  compartment  was  required  for  municipal 
elections  in  any  of  the  wards,  he  should  provide  such 
additional  number  as  might  be  necessary.  Section  20, 
subsection  (3),  and  section  22,  subsection  (1),  of  the  Ballot 
Act,  however,  requires  the  provost  or  chief  magistrate,  or 
other  officer  who,  under  the  law  relating  to  municipal 
elections,  presides  at  such  elections,  to  provide  every- 
thing which  in  the  case  of  a  parliamentary  election  is 
required  to  be  provided  by  the  returning  officer  for  the 
purpose  of  a  poll,  and  section  8  directs  the  returning  officer 
in  parliamentary  elections  to  provide  such  polling  stations, 
etc.,  as  may  be  necessary  for  eflFectually  conducting  the 
election.  The  duty  of  providing  polling  stations  in 
municipal  elections  is  thus  devolved  exclusively  on  the 
returning  officer.* 

>  See  section  9.        'See  section  7.      *See  sections  16  and  17. 
*  The   qnestioD  whether,  under  the  Ballot  Act,  polling  places 
have  to  be  provided^  and  their  sitaation  publiclj  intimated,  by  the 

0 
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In  anticipation  of  the  election  of  town  councillors  on  the 
first  Tuesday  of  November  in  each  year,  it  is  now  the  duty 
of  the  returning  officer  to  arrange  timeoiisly  as  to  the 
place  or  places  at  which  the  election  is  to  take  place.^  In 
burghs  which  are  not  divided  into  wards,  the  town-house 
or  other  public  room  of  the  burgh  is  the  proper  place ;  but 
when  this  cannot  be  got  another  suitable  place  must  be 
selected.  In  burghs  which  are  divided  into  wards,  a  suit- 
able place  will  have  to  be  selected  for  each  ward.*  This 
should  if  possible  be  got  within  the  ward ;  but  there  may 
be  cases  in  which  a  hall  or  school  in  one  ward  is  con- 
veniently situated  for  the  electors  in  the  ward  adjacent ; 
and  it  is  surely  within  the  power  of  the  returning  officer 
to  take  advantage  of  it  rather  than  to  incur  the  expense 
of  erecting  a  temporary  booth.  Or  in  the  event  of  its 
being  necessary  to  erect  a  polling  booth  for  each  of  two 
adjacent  wards,  a  space  may  be  found,  equally  con- 
venient for  the  electors  in  both  wards,  on  which  a  booth 
may  be  erected,  divided  so  as  to  serve  as  a  polling  place 
with  suitable  polling  stations  for  each  ward.  These  are 
matters  in  which  it  cannot  be  doubted  a  large  discretion 
is  vested  in  the  returning  officer,  but  the  prudent  course  is 
to  have  the  polling  place  for  each  ward  within  the  ward, 
when  that  is  practicable.  No  room  can  be  taken  com- 
pulsorily  for  a  mimicipal  election,  as  may  be  done  in  the 
case  of  a  parliamentary  election.' 

33.  The  Act  15  and  16  Victoria,  cap.  32,  provides  that 

returning  ofiBcer  or  by  the  town  clerk,  is  considered  in  the 
Memorial  submitted  in  1872  to  Mr.  A.  U.  Clark,  then  Soh'citor- 
General,  and  now  Dean  of  Faculty,  and  to  Mr  Watson,  now  Solicitor- 
General  [Appendix  XV.,  pp.  [i63]-[166].]  Their  opinion,  to  the 
effect  stated  in  the  text,  is  given  on  page  [184]  of  the  pame 
Appendix. 

*  See  the  Act  3  and  4  Will.  IV.,  c.  76,  sections  11  and  15;  and 
the  Act  3  and  4  Will.  IV.,  c.  77,  sections  9  and  11. 

'  See  the  Act  3  and  4  Will.  I V,  c  76,  sections  8  and  15 ;  and  the 
Act  3  and  4  Will.  IV.,  c.  77,  sections  4  and  1 1. 

'  See  section  6;  and  sub-section  (7)  (b)  of  section  20  of  the  Ballot 
Act. 
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when  the  provost  and  all  the  magistrates  of  any  royal 
or  parliamentary  burgh  are  included  in  the  third  park  of 
the  council  which  goes  out  of  oflSce  on  the  morning  of  the 
annual  election,  they  nevertheless  retain  and  continue  to 
exercise  all  the  powers  and  functions  of  the  several  oflBces 
of  provost  and  magistrates  respectively,  until  the  election 
and  coming  into  oflBce  of  their  successors ;  but  after  the 
period  of  their  so  going  out  of  ofHce,  thsy  are  not  entitled 
to  act  or  vote  as  councillors.  In  such  circumstances, 
therefore,  the  provost  or  chief  magistrate  acts  as  return- 
ing officer  throughout  the  election,  in  the  same  way  as  if 
he  did  not  go  out  of  oflSce  as  one  of  the  retiring  third  of 
the  council.^  The  enactment,  it  will  be  observed,  refers 
only  to  the  case  of  the  provost  and  all  the  magistrates 
of  a  burgh  being  included  in  the  third  part  of  the  coimcil 
going  out  of  office  at  the  period  of  the  annual  election, 
but  it  has  been  held  that  the  provision, — being  intended 
to  remedy  the  evils  arising  from  the  going  out  of  office  of 
all  the  magistrates  of  a  burgh  at  an  annual  election, — 
applies  also  to  the  case  of  the  provost  and  all  the  magis- 
trates going  out  of  office  as  magistrates,  though  they  may 
not  be  included  in  the  third  of  the  council  who  retire.* 
If  all  the  magistrates  are  not  included  in  the  retiring 

'  See  the  Act  15  and  10  Victoria,  cap.  82,  sections  5  and  6. 

»  See  Ogilvie,  &r..  v.  Guthrie,  &c.,  3d  March  18(15,  8  Macpherson,  589. 
In  this  case  the  retiring  provost  of  the  hurgh  of  Brechin  presided  at 
the  annual  election  of  councillors  in  Noveniherl86i,  under  the  following 
circumstances.  He  had  been  elected  ad  interim  as  councillor  and 
provost.  The  junior  bailie  had  also  been  elected  ad  interim  as 
councillor  and  bailie.  Both,  therefore,  fell  to  retire  from  the  council 
at  the  next  annual  election,  and  the  councillors  in  whose  room  they 
had  been  elected  would,  if  they  had  remained  in  office,  have  had  to 
retire  at  that  time  by  rotation.  The  senior  bailie  had  also  been  elected 
to  that  office  ad  interim,  and  consequently  ceased  to  be  a  magistrate,  in 
the  ordinary  course,  at  the  next  annual  election,  though  he  still  remained 
a  councillor.  An  action  to  have  the  election  set  aside  was  thereupon 
brought,  on  the  ground  that  the  ))rovo8t  had  no  right  to  preside,  and  it 
was  contended~(l)  that  none  of  the  magistrates  was  '^  included  in  the 
third  of  the  council  going  out  of  office ;  *'  (2)  that  as  the  senior  bailie 
did  not  cease  to  be  a  councillor,  the  three  magistrates  were  not  all 
included  in  that  third ;  and  (3)  that  in  either  case  the  clause  of  the 
Act  did  not  apply.  The  Lord  Ordinary  (Barcaple)  held,  (1)  that  the 
provost  and  junior  bailie  baviog   been  elected  ad  interim  in  room  of 
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third,  then  the  senior  magistrate  in  office,  on  the  retire- 
ment of  the  provost  or  chief  magistrate,  becomes  the 
returning  officer,  and  presides  at  the  election.^ 

When  a  royal  burgh  is  without  a  legal  council,  and 
under  the  administration  of  managers  appointed  by  the 
Court  of  Session,  the  sheriff  of  the  county  in  which  the 
burgh  is  situated  is  required,  on  application  by  any 
qualified  elector  of  the  burgh,  to  appoint  one  of  the 
managers  to  discharge  the  duties  and  exercise  the 
powers  of  returning  officer.* 

In  any  parliamentary  burgh  in  which  there  is  no  pro- 
vost or  chief  or  senior  or  other  magistrate,  the  sheriff  of 
the  county  in  which  the  burgh  is  situated,  or  one  of  his 
ordinary  substitutes,  presides  and  acts  with  reference  to 
municipal  elections,  as  such  provost  or  chief  or  other 
magistrate  is  directed  by  3  and  4  Will.  IV.,  cap.  77,  to 
preside  and  act.® 

councillors  who,  had  they  remained  in  office  till  the  annual  election  in 
1864,  would  then  have  fallen  to  retire  by  rotation,  were  properly 
included  in  the  third  of  the  council  who  went  out  of  office  at  that  time  ; 
(2)  that  the  senior  bailie  was  in  no  sense  included  in  the  third  of  the 
council  going  out  of  office;  and  (3)  that  the  provision  of  the  Act  15 
and  16  Vict,  cap.  .S2,  was  applicable — two  of  the  magistrates  being 
included  in  the  retiring  third  of  the  council,  and  the  third  having  gone 
out  of  office  merely  in  consequence  of  the  interim  nature  of  his  appoint- 
ment, in  circumstances  to  which  that  Act  does  not  at  all  refer,  and  in 
which  therefore  he  could  not  have  retained  his  functions,  although  all 
the  other  magistrates  had  been  in  the  same  position.  The  First  Division 
of  the  Court  affirmed  the  Lord  Ordinary *3  interlocutx)r,  on  the  broad 
ground  that  the  evil  intended  to  be  remedied  was  the  cessation  of  the 
power  of  the  magistrates  before  their  successors  were  appointed,  and 
that  the  object  of  the  statute  was,  that  the  magistrates  going  out  of 
office  at  the  annual  election  should  retain  and  exercise  their  powers  as 
magistrates  till  their  successors  came  into  office. 

'  See  the  Acts  3  and  4  Will.  IV.,  cap.  76,  sections  8, 10,  and  15; 
3  and  4  Will.  IV.,  cap.  77,  sections  4,  0,  and  11 ;  and  15  and  16  Vic- 
toria, Clip.  32,  section  6. 

'  2See  the  Act  3  and  4  Will.  IV.,  cap.  76,  section  27,  as  amended  by 
the  Acts  15  and  16  Victoria,  cap.  32,  section  7,  and  31  and  32  Victoria, 
cap.  108,  section  13. 

See  Observations  as  to  the  election  of  councillors  and  magistrates 
of  royal  burghs  which  are  without  legal  councils  and  under  the  admini- 
stration of  managers. 

See  also  Whyte  v.  Scott  and  Others,  7th  March  1854,  16  D,  p.  798. 

»  3  and  4  Will.  IV.,  cap.  77,  section  5.  But  see  section  25  of  the 
same  act,  which  provides  that  when  any  parliamentary  burgh  is  without 
a  legal  council  or  magistracy,  all  the  functions  directed  by  the  Act  to  be 


OUservationB.]  ELECTION  OF  COUNCILLORS,  ETC.  37 

The  question  has  not  been  raised  in  Scotland,  so  far  as 
the  writer  is  aware,  whether  a  provost  or  senior  magis- 
trate, who  is  himself  a  candidate  for  re-election  as  a 
councillor,  is  entitled  to  act  as  returning  oiOBicer  under  the 
provisions  cf  sections  5  and  6  of  the  Act  15  and  16  Vict., 
cap.  32.  In  England,  it  is  provided  by  the  Act  5  and  6 
Will.  IV.,  cap.  76,  sect.  36,  that  if  the  mayor  of  a  burgh 
shall,  at  the  time  when  it  may  be  necessary  to  exercise 
the  powers  and  duties  provided  by  that  Act  with  respect 
to  elections,  be  dead,  absent,  "or  otherwise  incapable 
of  acting,"  the  town  council  shall  elect  one  of  the  alder- 
men to  execute  such  powers  and  duties  in  the  place  of 
the  mayor,  and  the  Court  of  Queen's  Bench  has  held  that 
the  candidature  of  a  mayor  renders  him  **  incapable  of 
acting  "  as  returning  officer.^ 

performed  by  the  existing  magistrates  or  councils  shall  be  performed  by 
one  or  more  of  the  managers  who  may,  by  any  lawful  appointment,  be 
then  in  the  actual  administration  of  the  affairs  of  any  such  burgh ;  and 
in  default  of  any  such  managers,  by  the  sheriff  or  sheriff- substitute  of  the 
county.  This  provision  does  not  seem  to  be  affected  by  section  7  of  the 
Act  15  and  16  Victoria,  cap.  32,  or  section  13  of  the  Act  31  and  32 
Victoria,  cap.  108.     See  also  Whyte  v.  Scott,  ut  supra. 

>  The  Queen  v.  Owens,  11th  June  1859,  L.  J.  (N.  S.,  Q.  B.)  xxviii. 
p.  316.  The  Queen  v,  Blizard.  24ih  November  1866,  L.  K.  (Q.  B.)  ii. 
p.  55.  The  Queen  r.  White,  27th  June  1867,  L.  R.  (Q.  B.)  ii.  p.  557; 
and  the  Queen  v.  The  Mayor  of  Tewkesbury,  &c.,  13tli  June  1868,  L.  U. 
(Q.  B.)  iii.  p.  629. 

In  delivering  judgment  in  the  case  of  the  Queen  r.  Owens,  Lord 
Campbell,  C.J.,  said:  *^  Upon'the  maxim  that  no  man  shall  be  judge  iu  his 
own  cause,  I  am  of  opinion  that  a  returning  officer  cannot  be  allowed, 
in  the  election  at  which  he  presides,  to  return  himself.  This  is  not  a 
mere  peculiarity  of  election  law,  according  to  which  the  sheriff  of  the 
county  cannot  return  himself  member  of  Parliament  for  his  own 
county.  It  is  said  that  the  duty  of  the  mayor  is  ministerial.  But  be 
has  to  determine  questions  arising  on  the  voting-papers,  and  whether 
those  who  voted  have  given  their  votes  in  due  form,  according  to 
the  requirements  of  the  statute ;  and  he  has  to  decide  difficult  and 
perplexing  questions,  which  are  sometimes  brought  before  us.  He 
has  the  opportunity  of  acting  partially,  and  of  peirverting  the  rights  of 
others.  Therefore  the  maxim  applies  to  the  mayor.  It  was  clear  to  my 
mind  from  the  beginning  that  this  was  a  void  election,  unless  there  was 
something  in  the  Municipal  Corporations  Reform  Act  which  enabled 
that  to  be  done  which  otherwise  could  not  be  done.  Section  28,  when 
properly  examined,  does  not  bear  the  construction  which  has  been  put 
upon  it;  it  merely  enacts  that  the  mayor  may  be  eligible,  but  not  that  he  is 
to  be  returned  by  himself;  and  section  36  enables  the  council  to  provide 
a  substitute  if  the  mayor  is  *•  otherwise  incapable  of  acting,'  and  meets 
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34.  Having  arranged  as  to  the  place  at  which  the 
election  for  each  ward  is  to  proceed  in  the  event  of  a 
contest,  the  returning  officer  must  give  the  requisite 
information  to  the  town  clerk,  who  is  required,  ten  days  at 
least  previous  to  the  day  of  election,  to  give  public  intima- 
tion, by  notice  affixed  to  the  church  doors  of  the  several 
parishes  of  the  burgh,  of  the  place  or  places  so  selected. 
In  making  that  statutory  intimation  it  is  convenient 
to  state  what  vacancies  have  to  be  suppUed  in  each  ward, 
and  to  remind  the  electors  of  the  manner  in  which  the 
requisite  nominations  must  be  made.^  Tlie  vacancies  to 
be  so  supplied  will  be  those  occasioned  by  the  retirement 
of  the  third  of  the  council,*  and  by  the  death,  disability, 
or  resignation  of  any  councillors  during  the  year,  whether 
the  places  of  the  councillors  who  have  so  died,  become 
disabled,  or  resigned,  have  been  supplied  ad  tn^mm  or  not.' 

(2.)  Nomination  of  Candidates,  and  Publication  of 

their  Names. 

35.  The  next  step  towards  the  election  of  town  coun- 
cillors   in    all   royal    and   parliamentary   burghs   is   the 

ihU  cjise,  because  the  mnyor,  bfing  a  cainlidate,  is  incapable  of  acting. 
'J'he  mayor  is  not  eligible  if  lie  is  iiroposcd  as  a  candidate  whilst  the 
election  is  <2oing  on,  for  then  lie  is  acting!,  and  must  act,  as  returning 
officer,  and,  beiii<>  so,  he  cannot  he  a  caiulidatc,  any  nu  re  than  a  ^lu•ritf 
can  be  proposed  to  refiresent  his  own  county  in  Pailianient.      If  votes 
were  tendered  for  him  he  woulil  say,  ^  1  am  ineligible,   and  I  cannot 
receive  your  voie:*.'    The  whole  stntutc  harmonist's  with  this  construc- 
tion; and  it  would  be  li.ible  to  great  abuse  if  we  hhould  hold  that  the 
mayor  could  be  judge  in  his  own  cause/'    Justices  Wightman,  Erie,  and 
Cronipton  adopted  the  same  views. 
>  See  lorm  of  notice,  Appendix  XVI.,  No.  1,  pp.  [191],  [192], 
8  and  4  Will.  IV..  v..  76,  sections  8,  9,  15,  and  29  ;  3  and  4  Will.  IV., 
c.  77,  sections  4,  7,  9,  11,  and  27.     "The  Municipal  Elections  Amend* 
ment  (Scotland)  Act,  18Cd,"  section  16.    "The  Ballot  Act,  1872,"  sections 
8  and  20,  sub-section  (8). 

Id  Edinburgh,  it  is  sutiicient  that  the  notice  be  affixed  to  or  near  the 
door  of  the  church  of  St.  Giles,  and  that  it  he  also  inserted  at  least  once 
in  one  of  the  Edinburgh  newspapers.  See  section  16  of  *'  The  Edinburgh 
Municipality  Extension  Act,  1856." 

*  Sec  No.  23  of  these  Observations. 

•  See  Nob.  43,  169,  171,  180  of  these  Observations. 
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nomination  of  candidates ;  and  here  the  question  arises, 
Must  such  nomination  continue  to  be  made  in  conformity 
with  the  provisions  of  "  The  Municipal  Elections  Amend- 
ment (Scotland)  Act,  1868,"  or  must  it  be  made  in  the 
way  and  manner  pres(*ribed  by  the  Ballot  Act  ?  This  ques- 
tion was  fully  discussed  in  the  memorial  submitted  in 
October  1872  to  Mr.  A.  R.  Clark, then  Solicitor-General,  now 
Dean  of  Faculty,  and  Mr.  Watson,  now  Solicitor-General, 
and  their  opinion  was  that  the  provisions  of  the  Ballot 
Act  do  not  apply  to  the  nomination  of  candidates  at 
municipal  elections.^  A  similar  opinion  was  obtained  by 
the  town  clerk  of  Glasgow,  in  August  1872,  from  the  then 
Lord  Advocate  (now  Lord  Young).'  These  opinions  have, 
it  is  believed,  been  universally  acted  upon. 

>  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [159-162] 
and  [1831 

«  The  Lord  Advocate's  opinion  was  as  follows : — "  I  am  of 
opinion  that  the  note  [to  the  form  of  nomination  paper  in 
the  Ballot  Act],  which  refers  only  to  *  the  form  of  the  nomi- 
nation,' has  not  the  effect  of  making  applicable  to  burgh  elections 
the  provision  of  the  Act  regarding  the  assent  and  subscription 
of  eight  electors." 

See  also  observations  by  Lord  Gifibrd  and  the  Lord  President 
in  the  case  of  Hamilton  v.  The  Police  Commissioners  of  Dunoon, 
15  th  January  1875 ;  Session  Cases  (fourth  series),  vol.  il  pp. 
303,  309,  and  310. 

The  question  has  still  more  recently  been  considered  and 
decided  by  the  Court  of  Common  Pleas,  in  England^  with  refer- 
ence to  the  Barnstaple  municipal  election,  in  Northcote  v.  Puls- 
ford,  8th  May  1875.  In  that  case,  Mr.  Justice  Brett,  who 
delivered  the  judgment  of  the  Court,  made  the  following  obser- 
vations:— "Now  is  to  be  considered  whether  all,  or  if  only 
a  part,  how  much,  of  the  pi*ocedure  at  a  municipal  election  is 
altered  by  the  Ballot  Act.  That  statute  is  divided  into  Parts. 
Part  1  is  intituled  *  Parliamentary  Elections,'  and  is  divided  into 
sections  from  1  to  19  inclusive.  Then  follows  Part  2,  intituled 
'  Municipal  Elections.'  These  elections  have  not  been  mentioned 
in  Part  1.  By  section  20,  which  is  the  first  which  deals  with 
municipal  elections,  Hhe  poll  at  every  contested  municipal  elec- 
tion shall,  so  far  as  circumstances  admit,  be  conducted  in  the 
manner  in  which  the  poll  is  by  this  Act  directed  to  be  conducted 
at  a  contested  parliamentary  election,  and,  subject  to  the  modi- 
fications expressed  in  the  schedules  annexed  hereto,  such  provi- 
sions of  this  Act  and  of  the  said  schedules  as  relate  to  or  are 
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Previous  to  the  passing  of  "  The  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,"  the  election  of  council- 
lors in  burghs  which  were  not  divided  into  wards  took 
place,  as  has  been  already  explained,  at  the  pabUc  meeting 
on  the  first  Tuesday  of  November  at  which  the  candidates 
were  proposed ;  and  at  that  meeting  the  claims  of  any 
elector  might  be  submitted  to  the  constituency  for  the  first 
time.  In  burghs  which  were  divided  into  wards  it  was 
competent  to  nominate  and  vote  for  any  elector  until  the 
poll  was  closed.  No  previous  nomination  was  necessary. 
Ward  meetings  were  usually  held  some  time  before  the 
day  of  election,  and  at  these  meetings,  as  a  rule,  the 
several  candidates  were  proposed;  but  these  meetings 
were  not  in  any  way  recognised  by  law,  and  nomination 
there  was  not  in  any  degree  a  pre-requisite  to 
election.  The  result  was  that,  occasionally,  attempts 
were  made  to  carry  an  election  by  surprise.  When 
only   such   a   number  of   candidates   was  proposed  for 

concerned  with  a  j}oU  at  a  parliamentary  election  shall  apply 
to  a  poll  at  a  contested  municipal  election  * ;  and  ^  a  municipal 
election  shall,  except  in  so  far  as  relates  to  tits  taking  of  the  poll 
in  the  event  of  its  being  contested^  be  conducted  in  the  manner  in 
which  it  would  have  been  conducted  if  this  Act  had  not  passed.* 
In  the  first  part  of  the  section  it  is  not  a  municipal  election 
which  is  mentioned,  nor  even  a  contested  municipal  election, 
but  the  poll  at  a  contested  municipal  election;  and  it  is  not  a 
parliamentary  election  to  which  it  is  assimilated,  but  the  poll  at 
a  contested  parliamentary  election ;  and,  in  the  second  part,  a 
municipal  election  shall  be  conducted  in  the  same  manner  as 
before,  *  except  hi  so  far  as  reVttes  to  the  taking  of  the  poll  in  the 
event  of  its  being  contested,^  If  there  is  no  contest,  the  whole 
municipal  election  is  to  be  conducted  as  before ;  and,  considering 
the  plain  division  made  in  tlie  Act,  as  befoi-e  pointed  out,  between 
the  other  parts  of  an  election  and  the  pull  or  the  taking  of  the  poll, 
it  cannot,  ui>on  consideration,  be  held  that  the  provisions  as  to 
the  nomination  are  within  the  meaning  of  this  section,  such 
provisions  'as  relate  to  or  are  concerned  with'  the  poll.  The 
nomination,  therefore,  and  all  proceedings  with  regard  to  it,  are 
to  be  conducted  as  })cfore,  t.  e.,  according  to  the  statutes  5  and  6 
William  IV.,  c.  76,  (the  English  Municipal  Corporations  Act), 
"and  22  Vict.,  c.  35,  (the  English  Municipal  Election  Act),  except 
in  this,  that,  according  to  the  note  at  the  end  of  the  form  of 
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election  as  there  were  vacancies  to  be  supplied,  the  poll 
was  regarded  as  little  more  than  an  idle  ceremony,  and  few 
electors  took  the  trouble  to  record  their  votes.  A  town 
councillor,  with  a  constituency  numbering  many  hundreds, 
might  thus,  and  frequently  did,  find  himself  elected  by  six 
or  eight  votes.  Nothing  could  be  easier,  in  such  circum- 
stances, than  for  a  very  few  persons  to  wait  till  within 
half  an  hour  of  the  close  of  the  poll,  and  then  to  fill  the 
polling  booth,  nominate  and  elect  a  candidate  who  had 
never  previously  been  heard  of,  and  so  reject  the  candidate 
whose  election  was  till  the  last  moment  regarded  as  un- 
opposed. To  remedy  this  state  of  matters,  "  The  Munici- 
pal Elections  Amendment  (Scotland)  Act,  1868,"  prescribed 
nomination  of  candidates  according  to  a  statutory  form, 
and  enacted  that  it  shall  not  be  competent  to  elect  any 
person  to  the  office  of  town  councillor  in  any  royal  or 
parliamentary  burgh  in  Scotland  whose  name  is  not  in- 
timated to  the  town  clerk  "on  or  before  four  of  the  clock, 

the  nomination-paper  in  Schedule  2,  *  the  form  of  nomination- 
]>aper  in  a  municipal  election  shall,  as  nearly  as  circumstances 
\^^ill  admit,  be  the  same  as  in  the  case  of  a  parliamentary  election.' 
Considering  the  construction  of  section  20,  and  its  affirmative 
and  negative  restriction  of  the  effect  of  the  Ballot  Act  in  muni- 
cipal electiouH  to  the  conduct  of  the  taking  of  the  poll  alone, 
this  note  is,  in  our  opinion,  not  sufficient  to  authorise  any 
alteration  in  the  substantial  requisites  under  the  former  statutes 
of  a  nomination  at  a  municipal  election.  We  are,  therefore,  of 
opinion  that  the  mode  of  conducting  the  nomination  at  a  muni- 
cipal election,  whether  contested  or  uncontested,  is  still  regulated 
by  the  municipal  election  statutes,  aud  that  no  defect  in  a 
nomination  which  would  be  fatal  under  those  statutes  can  be 
cured  by  rules  12  or  13  of  the  Ballot  Act.  As  the  nomination 
is  not  to  be  made  *  in  the  manner  provided  by  the  Ballot  Act,* 
those  rules  are  by  their  terms  prevented  from  being  applicable. 
And  section  1 3  is  also  inapplicable  to  any  defect  but  one  in  a 
nomination  at  a  municipal  election,  because  such  defect,  unless  it 
be  in  the  mere  form  of  the  nomination-paper,  is  not  a  non-com- 
pliance with  the  rules  contained  in  the  first  schedule  or  a  mistake 
in  the  use  of  the  forms  in  the  second  schedule  to  the  Ballot  Act" 
[L.  R.  (C.  P.),  vol.  X.  pp.  482,  483.] 

"The  Municipal  Elections  Act,  1875,"  (38  &  39  Vict.  cap.  40) 
now  regulates  the  mode  of  nominating  candidates  in  municipal 
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afternoon,  on  the  Thursday  immediately  preceding  the 
day  (jf  election."^  In  connection  with  this  provision  of 
the  act,  it  has  been  argued  that  the  nomination  of  candi- 
dates must  be  made  on  the  Thursday  preceding  the  day  of 
election,  and  that  a  nomination  lodged  with  the  town 


elecfcions  in  England.  Section  1  provides  inter  alia  that  at  all 
municipal  elections  of  coiincilloi*s,  auditors,  and  assessors,  after  the 
passing  of  the  Act  (19th  July  1875),  every  candidate  must  be 
nominated  in  writing,  and  the  writing  must  be  subscribed  by  two 
enrolled  burgesses  of  the  borough  or  ward  for  which  the  election 
is  to  be  held,  as  proposer  and  seconder,  and  by  eight  other  en- 
rolled burgesses  of  such  borough  or  ward  as  assenting  to  the 
nomination.  Every  person  nominated  must  be  enrolled  on  the 
burgess  roll  of  the  borough ;  or  be  a  person  whose  name  is  inserted 
in  the  separate  list  at  the  end  of  the  burgess  roll,  as  provided  by  sec- 
tion 3  of  the  Act  32  <&  33  Vict.  cap.  55,  and  must  be  otherwise 
qualified  to  be  elected.  The  nomination  paper  must  state  the  par- 
ticulars prescribed  by  the  Act,  and  be  in  the  form  of  the  schedule 
appended  thereto,  or  to  the  like  effect  Every  nomination  paper 
must  be  delivewd  by  the  candidate  himself,  or  his  proposer  or 
seconder,  to  the  town  clerk,  seven  days  at  least  before  the  day  of 
election,  and  before  five  o'clock  in  the  afternoon  of  the  last  day  on 
which  ajiy  such  nomination  paper  may  by  law  be  delivered.  The 
town  clerk  must  forthwith  send  notice  of  such  nomination  to  each 
pei-son  nominated,  and  on  the  day  next  after  the  last  day  for  the 
delivery  of  nominations  to  the  town  clerk,  the  mayor  must 
attend  at  the  town-hall,  between  the  hours  of  two  and  four  in 
the  afternoon,  and  decide  on  the  validity  of  every  objection  made, 
in  writing,  to  a  nomination  paper.  The  candidate  nominated  by 
each  nomination  paper,  and  one  other  person  appointed  by  or  on 
behalf  of  the  candidate  as  directed  by  the  Act,  and  no  other 
person,  shall,  exce])t  for  the  pm-pose  of  assisting  the  mayor,  be  en- 
titled to  attend  such  proceedings;  and  each  candidate  and  the  pei*son 
appointed  by  him  may,  during  the  time  appointed  for  the  attend- 
ance of  the  mayor  for  the  purpose  afoi'esaid,  object  to  the  nomin- 
ation paper  of  every  person  nominated  at  the  same  election.  The 
decision  of  the  mayor,  which  must  be  given  in  writing,  if  dis- 
allowing any  objection  to  a  nomination  paper,  is  final;  but  if 
allowing  the  same,  is  subject  to  reversal  on  petition  questioning 
the  election  or  i-eturn.  The  nomination  of  a  person  who  is  absent 
from  the  United  Kingdom  is  declared  by  section  3  to  be  void, 
unless  his  written  consent,  given  within  one  month  of  the  day  of 
his  nomination  before  two  witnesses,  be  produced  at  the  time  of 
his  nomination. 

>  See  section  9  and  Schedule  (£.)  of  the  Act. 
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clerk,  say  on  the  immediately  preceding  Tuesday  or 
Wednesday,  would  be  invalid.  Electors  will,  of  course,  do 
well,  in  nominating  candidates,  to  see  that  the  nomination 
paper  is  lodged  on  the  Thursday;  but  the  writer  would  not, 
as  at  present  advised,  reject  on  that  ground  a  nomination 
paper  lodged  with  him  on  the  Tuesday  or  Wednesday  pre- 
ceding the  day  of  election.  The  undoubted  object  of  the 
enactment  was  to  secure  that  the  electors  should  be  time- 
ously  informed  of  the  names  of  those  candidates  who  were 
oflFered  for  their  suffrages,  and  to  prevent  surprises ;  and 
it  is  impossible  to  see  how  these  objects  could  be  preju- 
diced by  the  lodgment  of  a  nomination  paper  two  or  three 
days  earlier  than  the  day  specified  in  the  statute.  Be^ 
sides,  it  is  surely  an  excessively  strict,  and  scarcely  a 
reasonable  construction  of  the  section,  to  hold  that  a 
nomination  on  the  Tuesday  or  Wednesday  is  not  a  nomi- 
nation before  four  of  the  clock  afternoon  on  the  Thursday. 
The  four  o'clock  on  the  Thm-sday  seems  to  be  intended 
merely  to  fix  the  latest  hour  at  which  nominations  can  be 
made,  and  not  to  limit  them  to  that  day. 

36.  The  returning  oflScer  in  municipal  elections  is  under 
no  obligation,  as  the  returning  officer  in  parliamentary 
elections  is,^  to  supply  forms  of  nomination  papers  to  such 
registered  electors  as  may  apply  for  them;  but  it  is 
expedient  that  he  should  do  so  in  order  to  secure  accuracy 
and  uniformity  as  far  as  possible.  Even  in  parliamentary 
elections  other  papers  than  those  supplied  by  the  returning 
oflBcer  may  be  used,  provided  they  are  in  the  form  prescribed 
by  the  Ballot  Act.*  In  municipal  elections  the  require- 
ment of  the  Act  of  1868  is  that  the  intimation  of  the 
names  of  the  persons  proposed  for  election  shall  be  in  the 
form  of  the  schedule  B  thereto  annexed,  "or  as  near 
thereto  as  circumstances  admit." 

Every  candidate  should  be   nominated  by  a   separate 


*  See  section  8  and  rule  7  of  schedule  First  of  the  Ballot  Act. 

*  Ibid.    Note  to  schedule  Second  and  section  1 3  of  the  Ballot  Act. 
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nomination  paper.  The  nomination  must  be  made  in 
writing,  according  to  schedule  (B.)  of  the  act,  by  two 
registered  electors,  whose  names  and  places  of  abode 
must  be  given,  as  in  the  municipal  register  of  the  burgh. 
The  person  proposed  must  be  similarly  designed.  The 
register  contains  the  "  occupation,"  as  well  as  the  **  place 
of  abode,"  of  the  electors;  and  it  is  desirable  that  the 
former  should  also  be  given,  for  though  not  required  by 
the  Municipal  Elections  Amendment  (Scotland)  Act,  1868, 
its  insertion  will  enable  the  ballot  paper  to  be  prepared 
in  entire  accordance  with  the  provisions  of  the  Ballot  Act.^ 
If  the  burgh  is  divided  into  wards,  the  ward  for  which  the 
candidate  is  proposed  must  be  stated.' 

37.  As  the  statutory  form  of  nomination  requires  the 
proposers  to  insert  the  names  and  places  of  abode  as 
in  the  municipal  register  of  the  burgh,  it  has  sometimes 
been  held  that  any  two  registered  electors  in  the 
burgh  may  nominate  a  person  for  election  in  a  par- 
ticular ward  in  which  they  themselves  had  no  title  to 
vote ;  and  thus  the  anomaly  has  occurred  in  the  case  of 
an  uncontested  election  in  a  ward,  that  the  councillor  was 
elected  on  the  nomination  of  two  persons  who,  if  a  contest 
had  taken  place,  could  not  have  recorded  their  votes  in 
favour  of  their  own  nominee.  This,  however,  is  a  practice 
which  should  be  everywhere  discontinued.  In  1872  Mr 
A.  R.  Clark,  then  Solicitor-General,  now  Dean  of  Faculty, 
and  Mr  Watson,  now  Solicitor-General,  gave  it  as  their 
opinion  that,  under  the  Municipal  Elections  Amendment 
(Scotland)  Act,  1868,  the  proposer  and  seconder  of  a 
candidate  must  be  electors,  qualified  to  vote  in  the  ward 
for  which  the  candidate  is  nominated.' 

38.  The  Ballot    Act,  1872,   requires    that    candidates 

*  See  No.  46,  8ub-diviaioxi  (4),  of  these  Observations. 
'  See  form.  No.  3,  Appendix  XVI.,  p.  [1941 
»  See  Memorial  and  Opinion,  Appendix  Xv.,  p.  [183].     *«The 
Municipal  Elections  Amendment  (Scotland)  Act,  1868,'*  section  9. 
By  the  6th  section  of  22  Vict.,  cap.  35,  it  is  enacted,  that  **  at 


Observations.]  ELECTION  OF  COUNCILLORS,  ETC.  45 

for  election  to  serve  in  Parliament  for  a  county  or 
borough  shall  also  be  nominated  in  writing;  and  it 
directs  by  section  1  that  the  writing  shall  be  sub- 
scribed by  two  registered  electors  of  such  county  or 
borough,  as  proposer  and  seconder,  and  by  eight  other 
registered  electors  of  the  same  county  or  borough,  as 
assenting  to  the  nomination.  Rule  /)  of  schedule  First 
of  the  Act  directs  that  each  candidate  shall  be  nomi- 
nated by  a  separate  nomination  paper,  but  that  the 
same  electors,  or  any  of  them,  may  subscribe  as  many 
nomination  papers  as  there  are  vacancies  to  be  filled,  but 
no  more.  Rule  6  regulates  the  manner  in  which  the 
candidate  is  to  be  described ;  and  rule  7  requires  every 
nomination  paper  to  be  in  the  form  prescribed  by  the 
Ballot  Act.  All  nomination  papers  in  parliamentary 
elections  must  be  delivered  to  the  returning  officer,  who 
is  required  by  rule  9  to  give  public  notice  of  the  day  on 
which  the  poll  will  be  taken,  and  of  the  candidates, 
described  as  in  the  respective  nomination  papers,  and  of 
the  names  of  the  persons  who  subscribe  the  nomination 
papers  of  each  candidate.  There  is  thus  a  considerable 
difference  between  the  nominations  prescribed  by  the 
Ballot  Act  and  those  prescribed  by  the  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1868.  The  former, 
moreover,  must   be  lodged  with  and  publicly  intimated 


any  election  of  councillors  to  be  held  for  any  borough  or  ward  (in 
England ),  any  person  entitled  to  vote  may  nominate  for  the  ofiBce  of 
councillor  himself  (if  duly  qualified),  or  any  other  person  or  persons 
so  qualified  (not  exceeding  the  number  of  persons  to  be  elected  for 
the  borough  or  ward),  and  every  such  nomination  shall  be  in  writ- 
ing," &c.  Under  this  section  it  has  been  held,  in  the  Queen  v. 
Parkinson,  9th  November  1867  [L.  R.  iii.  p  111,  that  the  person 
nominating  a  candidate  for  town  councillor  must  be  entitled  to  vote 
for  the  particular  ward  for  which  he  nominates  ;  and  if  he  be  entitled 
to  vote  only  for  another  ward,  his  nomination  and  the  election  of 
the  candidate  are  void.  In  that  case  Mr.  Justice  Lush  observed, — 
**  By  section  8,  if  the  number  of  candidates  is  not  greater  than  the 
vacanciest  the  persons  nominated  are  to  be  elected  without  a  poll, 
so  that,  in  effect,  the  person  nominating  the  candidate  votes  for 
him. 
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by  the  returning  oiOBieer,  while  the  latter  must  be  lodged 
with  and  publicly  intimated  by  the  town  clerk.* 

39.  The  Ballot  Act  confers  upon  returning  officers  in 
parliamentary  elections  large  discretionary  powers  in 
dealing  with  the  nomination  papers  lodged  with  them. 
Rule  6  of  schedule  First  provides  that  each  candidate 
shall  be  described  in  the  nomination  paper  in  such  manner 
as  in  the  opinion  of  the  returning  officer  is  calculated 
to  sufficiently  identify  such  candidate.  No  objection  to  a 
nomination  paper  on  the  gi'ound  of  the  description  therein 
being  insufficient,  or  not  being  in  compliance  with  the 
rule,  shall,  it  is  further  provided,  be  allowed  or  deemed 
valid,  unless  such  objection  is  made  by  the  returning 
officer,  or  by  some  other  person,  at  or  immediately 
after  the  time  of  the  delivery  of  the  nomination  paper. 
Further,  it  is  declared,  by  Rule  12,  that  every  person  whose 
nomination  paper  has  been  delivered  to  the  returning 
officer  during  the  time  appointed  for  the  election,  shall  be 
deemed  to  have  been  nominated  in  manner  provided  by 
the  Ballot  Act,  unless  objection  be  made  to  his  nomination 
paper  by  the  returning  officer  or  some  other  person  before 
the  expiraticm  of  the  time  appointed  for  the  election,  or 
within  one  hour  afterwards.  And  again.  Rule  13  em- 
powers the  returning  officer  to  decide  on  the  validity  of 
every  objection  made  to  a  nomination  paper,  and  his 
decision, if  disallowing  the  objection,  is  declared  to  be  final; 
but  if  allowing  it,  shall  be  subject  to  reversal  on  petition 
questioning  the  election  or  return.  The  question  has  been 
raised  whether  the  town  clerk,  with  whom  nomination 
papers  in  municipal  elections  must  be  lodged,  may  not 
exercise  a  similar  discretion  in  regard  to  them  ?  If,  as 
seems  to  be  sufficiently  clear,  the  provisions  of  the  Ballot 
Act  in  regard  to  nominations  do  not  apply  to  municipal 
elections,  the   town  clerk    is    not    entitled  to    exercise 


'  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [159]  [162], 
and  [183]. 

See  also  the  footnote  to  No.  35  of  these  Observations. 
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the  discretion  which  the  Ballot  Act  gives  to  returning 
officers  in  the  matter.  The  enactments  of  "The  Muni- 
cipal Elections  Amendment  (Scotland)  Act,  1868," 
must,  however,  be  observed  by  him.  They  require 
nominations  to  be  made  according  to  a  prescribed 
form,  "or  as  near  thereto  as  circumstances  admit," 
and  the  public  intimation  to  be  given  by  him  must 
also  be  according  to  a  prescribed  form,  or  as  near 
thereto  as  circumstances  admit."  This  implies  the  exer- 
cise by  the  town  clerk  of  a  certain  discretionaiy  power; 
and  wliile  electors  should  adhere  strictly  to  the  directions 
of  the  statute,  and  so  avoid  question,  and  possibly 
much  trouble  and  expense,  the  writer  has  been  advised 
by  eminent  counsel,  in  cases  that  have  arisen  in  his 
own  experience,  that  he  is  not  only  entitled  to  exercise, 
but  should  exercise,  reasonable  toleration  of  immaterial 
departures  from  the  strict  letter  of  tlie  law,  and  give 
effect  to  nominations  which  sufficiently  identify  the 
candidates  proposed,  and  their  proposers  or  seconders. 
If,  however,  the  departure  from  the  requirements  of  the 
statute,  as  regards  any  nomination,  are  material,  it  is  the 
duty  of  the  town  clerk  to  disregard  the  objectionable 
nomination,  and  to  act  as  if  it  had  not  been  lodged. 

A  more  difficult  question  remains  in  regard  to  the  course 
to  be  followed  in  the  event  of  a  registered  elector  being 
nominated  who  is  not  eligible  as  a  councillor  under  the 
Acts  3  and  4  Will.  IV.,  caps.  76  and  77.  These  acts,  as 
has  been  seen,^  limit  the  election  of  councillors  of  royal 
and  parliamentary  burghs  respectively  to  registered 
electors  who  reside  or  personally  carry  on  business 
within  certain  limits  therein  prescribed,  and  "  The 
Municipal  Elections  Amendment  (Scotland)  Act,  1868,'* 
does  not  remove  or  interfere  with  that  limitation.  It 
merely  prescribes  intimation  to  the  town  clerk  previous 
to  a  certain  time,  and  in  a  particular  form,  of  the  names 
of  all  persons  proposed  for  election,  and  that  form,  it  is 


*  See  No.  19  of  these  Observations. 
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obvious,  may  be  strictly  observed  when  the  person  nomi- 
nated is  not  eligible  for  election.     In  such  circumstances 
is  it  the  duty  of  the  town  clerk — when  possibly  no  reason- 
able doubt  can  exist  as  to  the  ineligibility  of  the  person 
proposed — to  give  the  public  intimation  required  by  the 
statute,  and  so  to  put  the  burgh  to  all  the  cost  and  incon- 
venience it  may  be  of  a  futile  contest  and  subsequent 
litigation?     The  Act  of  1868  confers  no  express  power 
upon  him  to  judge  of  the  eligibility  of  persons  proposed 
for  election,  and  to  reject  the  nomination  of  those  who, 
being  registered  electors,  are  otherwise  disqualified.    It 
must  be  presumed,  however,  that  the  nominations  pre^ 
scribed  by  the  act  are  those  of  electors  possessing  the 
statutory  qualifications,  and  that  the  requirement  on  the 
town  clerk  to  cau^e  public  notice  ^  to  be  given  "  of  the 
names  of  all  persons  so  intimated  to  him,"  applies  only  to 
the  names  of  persons  who  are  ex  fade  regularly  intimated, 
and  who  are  also  eligible  for  election.     Assuming  this 
view  to  be  correct,  the  duty  of  discriminating  between 
vaUd  and  invalid  nominations  is  a  delicate  and  respon- 
sible one,  but,  as  at  present  advised,  the  writer  would  not 
give  effect  to  a  nomination   of  a  person   as   to  whose 
ineligibility  he  had  no  doubt.*     If,  however,  he  had  doubts 
on  the  subject,  he  would  proceed  with  the  public  intima- 
tion, leaving  the  legality  of  the  election  to  be  afterwards 
questioned  and  judicially  determined. 

40.  The  Ballot  Act  provides,  as  regards  parUamentary 
elections,  that  within  a  limited  time  after  the  returning 
officer  receives  the  writ,  he  must  give  pubHc  notice,  inter 


^  See  section  9  of  '^  The  Municipal  Elections  Amendment  (Scot- 
land) Act,  186«." 

s  See  the  opinions  of  Mr.  A.  R.  Clark,  Dean  of  Faculty,  and 
Mr.  J.  B.  Balfour,  Advocate,  in  regard  to  the  burgh  of  Lerwick, 
quoted  in  the  foot  note  to  No.  135  of  these  Observations. 

See  also  the  judgment  of  the  Court  of  Common  Pleas,  in  £ng- 
Isnd,  in  the  case  of  Northcote  r.  Pulsford,  8th  May  1875»  L.  R. 
(C.  P.),  vol.  X.  p.  483,  referred  to  in  the  footnote  to  No.  43  of  these 
Observations. 
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a/to,  of  the  day  on  which,  and  the  place  at  which,  he  will 
proceed  to  an  election,  and  of  the  time  appointed  for  the 
election,  and  the  day  on  which  the  poll  will  be  taken  in 
case  the  election  is  contested.^  It  further  provides  that  the 
time  appointed  for  the  election  shall  be  such  two  hours 
between  the  hours  of  ten  in  the  forenoon  and  three  in  the 
afternoon  as  may  be  appointed  by  the  returning  officer, 
and  the  returning  officer  must  attend  during  these  two 
hours  and  for  one  hour  after.*  It  also  requires  the 
nomination  paper  to  be  delivered  by  the  candidate 
himself,  or  by  his  proposer  or  seconder,  to  the  return- 
ing officer  at  the  place  of  election  during  the  time 
appointed  for  the  election.*  The  time  of  election  is 
thus  the  two  hours  within  which  nomination  papers 
may  be  lodged  with  the  returning  officer.  The  Ballot 
Act,  moreover,  enacts  that  if,  at  the  expiration  of  one 
hour  after  the  time  appointed  for  the  election,  no  more 
candidates  stand  nominated  than  there  are  vacancies  to 
be  filled  up,  the  returning  officer  shall  forthwith  declare 
the  candidates  who  may  stand  nominated  to  be  elected ; 
but  that  if,  at  the  expiration  of  such  hour,  more  candi- 
dates stand  nominated  than  there  are  vacancies  to  be 
filled  up,  the  returning  officer  shall  adjourn  the  election, 
and  shall  take  a  poll  in  the  manner  directed  by  the  Act.* 
It  then  declares  that  a  candidate  may,  during  the  time 
appointed  for  the  election,  but  not  afterwards,  withdraw 
from  his  candidature  by  giving  a  notice  to  that  effect, 
signed  by  him,  to  the  returning  officer ;  and  it  provides 
that  the  proposer  of  a  candidate  nominated  in  his  absence 
out  of  the  United  Kingdom  may  withdraw  such  candidate 
by  a  written  notice  signed  by  him  and  delivered  to  the 
returning  officer,  together  with  a  written  declaration  of 


'  See  rule  1  of  schedule  First  of  "  The  Ballot  Act,  1872." 
«  See  rule  4  of  schedule  First  of  "  The  Ballot  Act,  1872." 
'  See  rule  8  of  schedule  First,  and  Section  1  of  "  The  Ballot  Act, 
1872." 
'  See  Section  1  of ''The  Ballot  Act,  1872." 
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such  absence  of  the  candidate.^  If  a  candidate  nominated 
during  the  time  appointed  for  the  election  is  withdrawn, 
in  pursuance  of  the  above  provisions,  the  returning  officer 
must  give  pubHc  notice  of  the  name  of  such  candidate, 
and  the  names  of  the  persons  who  subscribed  his  nominal 
tion  paper,  as  well  as  of  the  candidates  who  stood 
nominated  or  were  elected.*  Thus,  then,  even  in  Parlia- 
mentary elections,  it  is  only  during  the  two  hours 
appointed  for  the  election  that  a  candidate  may  withdraw, 
or  that  the  proposer  of  a  candidate,  nominated  in  his 
absence  out  of  the  United  Kingdom,  may  withdraw  such 
candidate.  After  the  expiration  of  the  time  appointed 
for  the  election,  no  withdrawal  can  take  place,  either 
by  a  candidate,  or  by  the  proposer  of  an  absent 
candidate,  and  a  poll  must  proceed.  There  is  no  corres- 
ponding provision  in  any  of  the  acta  relating  to 
municipal  elections,  and  it  seems  clear  that  after  four 
o'clock  on  the  Thursday  preceding  the  election,  no  candi- 
date who  has  been  proposed  can  be  withdrawn.  A  poll 
must  take  place,  and  if  the  candidate  who  wishes  to  with- 
draw be  nevertheless  elected,  he  may  decUne  to  accept 
office,  in  which  event  a  new  election  will  be  ordered,  and 
the  electors  in  the  burgh  or  ward  will  be  afforded  an 
opportunity  of  nominating  another  candidate  to  take  his 
place.  Or  if,  after  being  elected,  he  desires  to  save  the 
community  the  cost  of  a  second  election,  and  to  avoid  the 
attendant  delay,  he  may  accept  office,  be  inducted,  and 
immediately  resign,  when,  after  the  statutory  interval 
and  notice  to  be  afterwards  described,  the  town  council 
will  appoint  a  councillor  ad  interim.^ 


»  See  Section  1  of  **  The  Ballot  Act,  1872/' 

«  See  rule  10  of  schedule  First  of  «'  The  Ballot  Act,  1872.' 

•  See  section  10  of  the  Act  3  and  4  Will.  IV.,  a  76. 

See  section  25  of  the  Act  3  and  4  Will.  IV.,  c.  76,  and 

section  23  of  the  Act  3  and  4  Will.  IV.,  c.  77. 

Tne  Municipal  Elections  Act,  1875  (38  and  39  Vict.,  cap.  40), 

section  7,  provides  for  the  withdrawal  of  nominations  in  municipal 
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41.  Whether,  after  a  candidate  has  been  nominated,  his 
nomination  can  be  withdrawn  by  him,  or  by  his  proposer 
and  seconder,  or  by  them  all  acting  in  concert,  before  four 
o'clock  on  the  Thursday  immediately  preceding  the  day  of 
election,  is  a  question  of  greater  difficulty.  The  acts  re- 
lating to  municipal  elections  contain  no  provision  on  the 
subject,  any  more  than  for  the  case  of  a  candidate  dying 
between  the  date  of  his  nomination  and  the  time  of  taking 
the  poll.  As  the  writer  is  at  present  advised,  he  would 
not  allow  such  withdrawal,  and  for  this  reason: — The 
nomination  of  a  candidate  is  a  matter  in  which  all  the 
electors  in  the  burgh  or  ward  for  which  he  has  been 
nominated  may  be  deeply  interested.  Each  of  two  can- 
didates for  any  vacancy  may  be  the  representative  of  a 
large  body  of  electors  holding  strong  views  on  a  par- 
ticular question,  and  at  the  poll  each  party  may  reason- 
ably hope  to  secure,  or,  at  all  events,  has  a  right  to 
attempt  to  secure,  the  election  of  its  representative. 
The  nomination  of  a  candidate  holding  the  particular 
views  of  each  party  is  the  first  step  towards  a  contest ; 
and  if  any  one  of  the  candidates  who  has  been 
nominated  is  elected,  and  decUnes  to  accept  office,  his 
declinature  no  doubt  occasions  the  delay  and  entails 
the  expense  consequent  upon  a  new  election,  but  it 
does  not  deprive  the  persons  who  elected  him  of  the 
opportunity  of  securing  another  representative.  The 
withdrawal  of  the  nomination  of  their  candidate,  how- 
ever,  possibly   without   their  knowledge   or  at  a  time 


elections  in  England  a*^  follows  : —  ^*  Where  more  candidates  are  nom- 
inated at  any  municipal  election  than  there  are  vacancies  to  be  filled 
at  such  election,  any  of  such  candidates  may  withdraw  from  his 
candidature  by  notice  signed  by  him  and  delivered  to  the  town 
clerk  not  later  than  two  o'clock  in  the  afternoon  of  the  day  next 
after  the  last  day  for  the  delivery  of  nomination  papers  to  the  town 
clerk ;  provided  that  such  notices  shall  take  effect  in  the  order  in 
which  thev  are  delivered  to  the  town  clerk,  and  that  no  such  notice 
shall  have  eiTect  so  as  to  reduce  the  number  of  candidates  ultimately 
standing  nominated  below  the  number  of  the  vacancies  to  be  filled.*' 
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when  it  is  impossible  for  them  to  substitute  another, 
might  secure  the  unopposed  return  of  the  other  candidate, 
however  unpopular  he  might  be.  The  risk  of  such  a 
result  is  what  the  writer  would  not  be  prepared  to  under- 
take on  his  own  responsibility. 

42.  On  receiving  the  several  nominations,  the  town- 
clerk  must,  on  or  before  the  Friday  immediately  preceding 
the  day  of  election,  cause  pubUc  notice  to  be  given,  in  the 
form  prescribed  by  schedule  (C)  of  "  The  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1868,"  of  the  names  of 
all  persons  so  intimated  to  him.  The  intimation  must  set 
forth  the  name  and  place  of  abode  of  the  candidate,  and 
the  names  and  places  of  abode  of  the  proposerand  seconder, 
as  in  the  nomination  paper.  When  a  burgh  is  divided 
into  wards,  the  schediJe  directs  that  the  names  and 
designations  of  the  candidates  for  each  ward  shall  be 
separately  distinguished.  This  statutory  notice  must  be 
affixed  to  the  doors  of  the  town  hall  or  council  chambers, 
and  of  the  parish  churches  in  the  burgh ;  and  if  the  town 
clerk  thinks  expedient,  the  notice  may  be  advertised  in 
one  or  more  newspapers  published  or  circulating  within 
the  burgh.  ^ 

43.  If  the  number  of  persons  whose  names  are  intimated 
to  the  town  clerk  as  persons  proposed  for  election  in  any 
burgh,  or  in  any  ward  of  any  burgh  which  is  divided  into 
wards,  does  not  exceed  the  number  of  vacancies  to  be 
supplied  in  such  burgh  or  ward,  no  poll  or  voting  will 
take  place.- 


*  See  *'  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1868,"  Bcctiou  9. 

See  No.  39  of  these  Observations. 

'  In  the  case  of  Northcote  v,  Pulsford,  decided  by  the  Court 
of  Common  Pleas  in  England  on  8th  May  1875,  a  candidate 
at  the  Barnstaple  Municipal  Election  of  1874  having  been 
twice  nominated,  —one  nomination  being  good  and  the  other  being 
bad, — the  Court  held  (1)  that  if  the  bad  nomination  had  been  the 
only  one,  the  candidature  of  the  nominee  ought  to  have  been 
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These  vacancies  will  be  not  only  those  intimated 
by  the  town  clerk  as  previously  recommended,  but  also 
such  other  vacancies  as  may  have  been  occasioned  by  the 
death  or  disability  of  councillors  between  the  date  of  that 
intimation  and  four  o'clock  on  the  Thursday  preceding 
the  election.  For  although  such  additicmal  vacancy  had 
not  occurred  when  the  intimation  of  the  polling  places 
was  made,  and  consequently  could  not  be  referred  to 
in  that  intimation,  the  notification,  ten  days  previous  to 
the  election,  of  the  vacancies  to  be  supplied  is  not 
statutory ;  and  it  appears  to  the  writer  to  be  within  the 
power  of  any  two  electors  in  the  burgh  or  ward  to  nominate 
candidates  for  election  to  supply  any  vacancies  actually 
existing  at  the  latest  moment  for  lodging  nominations.^ 

In  the  statutory  intimation  of  the  names  of  the 
candidates  nominated,  the  town  clerk  notifies  that,  in 
respect  the  number  of  persons  proposed  for  election 
does  not  exceed  the  number  of  vacancies  to  be  supplied 
in  the  binrgh  or  ward,  there  will  be  no  poll;  and  that 
the  persons  so  proposed  will  be  duly  declared  to  be 
elected  councillors  of  the  burgh.  This  notification  may 
be  made  by  an  addition  to  the  statutory  notice  referred 
to  in  the  preceding  Observation,  in  the  terms  set  forth 
in  the  schedule  annexed  to  "The  Municipal  Elections 
Amendment  (Scotland)  Act,  1870,"  or  in  similar  terms. 
Thereafter,  on  the  day  appointed  for  declaring  the  election 
of  councillors,  the  persons  so  proposed  will  be  declared  to 
be  duly  elected,  in  the  same  manner  as  if  they  had  been 
elected  by  a  majority  of  votes  in  the  case  of  a  contested 
election.' 


rejected ;  bat  (2)  that  the  good  nomination  was  not  affected  by  the 
bad  one,  and  that  if  there  had  been  only  one  vacancy,  and  the 
nominee  had  been  the  only  person  proposed,  he  must  hare  been  at 
once  declared  duly  elected  upon  the  good  nomination.  [L.  R.  (G. 
PA  vol.  X.  pp.  476  486.] 

^  See  Nos.  34,  169,  171,  and  180  of  these  Observations. 

'  See  <'  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1870,"  section  3. 
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(3.)  AiTangementa  for  conducting  Contested  Elections. 

44.  With  the  pubUcation  of  the  statutory  notices  above 
referred  to,  the  statutory  duties  of  the  town  clerk  in 
regard  to  all  contested  municipal  elections  terminate,  till 
the  comiting  of  the  votes  has  been  completed  and  the 
several  papers  and  documents  connected  with  the  election 
are  handed  over  to  him  as  the  custodier  of  the  records 
of  the  burgh.  The  charge  of  the  whole  arrangements 
connected  with  the  subsequent  stages  of  the  election 
devolves  upon  the  returning  officer,  who  is  required 
by  the  Ballot  Act  to  "  provide  such  nomination  papers, 
poUing  stations,  ballot  boxes,  ballot  papers,  stamping  in- 
struments, copies  of  register  of  voters,  and  other  things, 
appoint  and  pay  such  officers,  and  do  such  other  acts  and 
things  as  may  be  necessary  for  effectually  conducting  an 
©lection  in  manner  provided  by  the  act.*'  In  the  per- 
formance of  this  duty,  the  returning  officer  must  neces- 
sarily incur  considerable  expense,  for  the  payment  of 
which  he  would  seem  to  be  personally  responsible.  But 
all  expenses  properly  incurred  are  appointed  to  be 
defrayed  "  in  manner  pro^aded  by  law  with  respect  to 
the  expenses  of  a  municipal  electiDn."^ 

It  may  be  noticed  that  the  Ballot  Act  imposes  upon 
"the  mayor," — a  term  which  in  Scotland  is  declared 
to  mean  the  provost  or  other  chief  magistrate  of  a 
burgh,  as  defined  by  the  act, — the  duty,  as  regards 
municipal  elections,  of  providing  everything  which,  in  the 
case  of  a  parUamentary  election,  is  required  to  be  pro- 
vided by  the  returning  officer  for  the  purpose  of  a 
poll.*      It   can    scarcely   be   doubted,   that    in   cases  in 


>  See  "  The  Ballot  Act,  1872,*'  sections  8,  16,  Bub-section  (5), 
and  20,  sub-Rection  (4). 

See  Observations  as  to  the  manner  in  which  the  expenses  of 
municipal  elections  are  paid. 

s  See  ''The  Ballot  Act,  1872,*'  section  20,  sub-seation  (3),  and 
section  22,  sub  section  (1). 
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which  the  returning  officer  may  not  be  the  provost  or 
chief  magistrate  of  the  burgh,  he  will  be  entitled  to 
provide  whatever  is  necessary  for  the  proper  conduct  of 
the  election. 

45.  If  absence,  indisposition,  or  other  cause  prevents 
the  provost  or  chief  magistrate  from  acting  as  returning 
officer,  the  magistrate  next  in  order  to  him  must  under- 
take the  duty.  In  such  a  case  the  appointments  of 
presiding  officers,  clerks,  and  assistants,  and  the  minutes 
of  the  several  proceedings,  should  bear  that  the  provost 
or  chief  magistrate  is  unable  to  act,  for  the  reason  which 
should  be  specified,  and  that  in  consequence  the  magis- 
trate next  in  order,  as  acting  chief  magistrate,  performs 
the  duties  of  returning  officer.  When  the  provost  or 
senior  magistrate  of  a  royal  burgh  is  one  of  the  retiring 
third  of  the  council,  and  the  other  magistrates  are  unable 
to  act,  it  appears  to  the  writer  that  the  provost  or  senior 
magistrate  should  act  as  returning  officer  on  the  principle 
recognised  in  the  case  of  Ogilvie  v.  Guthrie.^ 

46.  In  sketching  the  duties  to  which,  in  anticipation  of 
a  contested  election,  the  returning  officer  must  attend, 
it  will  be  convenient  to  deal  with  the  case  of  a  burgh 
divided  into  wards.  In  such  burghs  the  greatest  amount 
of  work  has  necessarily  to  be  done,  and  it  will  be  easy  to 
apply  the  following  suggestions  to  burghs  not  so  divided. 
It  will  of  course  be  understood  that,  as  the  certainty  of 
a  contest  cannot  be  ascertained  till  after  four  o'clock  on 
the  Thursday  immediately  preceding  the  Tuesday  on 
which  the  election  takes  place,  the  utmost  time  available 
for  making  many  of  the  statutory  arrangements  is  that 
between  four  o'clock  on  the  afternoon  of  Thursday  and 
eight  o'clock  on  the  morning  of  Tuesday.  The  returning 
officer  will  therefore  lose  no  time  in  ascertaining  from  the 
town  clerk  in  what  wards  there  are  to  be  contests;  in 

^  See  Nop.  32  aad  88  of  these  ObBenrationt. 
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determining  how  far  he  can  personally  perform  the  work 
which  the  Ballot  Act  imposes  upon  him ;  and  in  securing 
the  services  of  some  person  to  direct  the  detailed  arrange- 
ments which  must  be  entrusted  to  others.  The  returning 
officer  should  then  take  the  declaration  of  secrecy  before 
a  Justice  of  the  Peace,  and  thereafter  cause  the  declara- 
tion to  be  taken  before  himself  by  the  person  who  is  to 
act  as  his  agent.*  No  other  declaration  and  no  oath  need 
be  taken  by  the  returning  officer  or  his  agent.  In  every 
case,  before  the  declaration  is  taken,  section  4  of  the 
Ballot  Act  must  be  read  over  to  the  declarant. 

The  following  arrangements,  in  so  far  as  not  pre- 
viously made,  must  thereafter  be  immediately  attended 
to. 

(1.)  Ballot  boxes  must  be  provided.  These  boxes 
must  be  so  constructed  that  the  ballot  papers  can 
be  introduced,  but  cannot  be  withdrawn,  without  the 
box  being  unlocked.  They  must  be  of  such  size  as 
not  to  be  choked  by  the  ballot  papers,  and  sufficiently 
strong  to  be  carried  about  with  safety,*  and  must 
otherwise  fulfil  the  conditions  required  by  the  Ballot 
Act.*  Each  presiding  officer  must  be  famished  with 
one  box. 

(2.)  Instruments,  with  which  to  mark  each  side  of  every 
ballot  paper  -with  an  official  mark  before  deUvering  it  to 
the  elector,  must  be  got.  This  mark  may  be  either 
stamped  or  perforated.     It  must  be  kept  secret,  and  an 


'  See  rule  54  of  schedule  First  of  the  Ballot  Act. 

«  Home  Office  and  Lord  Advocate's  abstract  of  the  provisions  of 
the  Ballot  Act,  art.  22. 

*  It  is  unnecessary  to  describe  these  in  detail.  A  convenient 
form  of  box  is  patented  by  Messrs  Knight  &  Company,  of  London, 
and  supplied  by  Messrs  Waterston  &  Son,  of  Edinburgh.  Each 
box  is  capable  of  containing  the  ballot  papers  of  more  electors  than 
any  one  presiding  officer  is  ever  likely  to  have  assigned  to  him.  It 
is  provided  with  a  canvas  envelope,  within  which,  after  the  close  of 
the  poll,  it  is  placed  and  sealed  up  by  the  presiding  officer  before 
being  delivered  to  the  returning  officer. 

See  section  2  and  rule  23  of  schedule  First  of  the  Ballot  Act. 
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interval  of  not  less  than  seven  years  must  intervene 
between  the  use  of  the  same  official  mark  at  elections 
for  the  same  burgh.  Returning  officers  will  exercise  their 
own  judgment  in  the  selection  of  such  instruments  as 
they  conceive  best  adapted  for  the  purpose.^  Every  pre- 
siding officer  must  be  provided  with  one,  and  one  or  more 
extra  instruments  should  be  given  to  the  officer  presiding 
at  the  No.  1  polling  station  of  each  polling  place,  to  be 
used  in  case  of  any  of  the  other  instruments  becoming 
unworkable. 

(3.)  When  a  hall  or  other  suitable  building  has  been 
secured  as  a  polling  place,  it  should  be  subdivided  into 
the  required  number  of  polling  stations  for  the  accom- 
modation of  the  electors  entitled  to  vote  at  such  polling 
place ;  and  the  returning  officer  may  distribute  the  sta- 
tions among  these  electors  as  he  thinks  most  convenient. 
Each  polling  station  should  be  partitioned  off  from  the 
other,  so  as  to  prevent  persons  in  one  station  from 
knowing  what  is  being  done  in  the  other.  Every  station 
will  have  to  be  provided  with  a  table  and  seats  for  the 
use  of  the  presiding  officer  and  clerks,  and  must  be  fur- 
nished with  such  number  of  compartments,  in  which  the 
voters  can  mark  their  votes  screened  from  observa- 
tion, as  the  returning  officer  thinks  necessary,  so  that 
there  is  at  least  one  compartment  for  every  one  hun- 
dred and  fifty  electors  entitled  to  vote  at  such  polling 
station.  A  ledge  or  desk  should  be  placed  in  each  com- 
partment for  the  use  of  the  voter  when  marking  his 
ballot  paper.     Space  will  have  to  be  provided  in  each 


*  The  writer  has  seen  nothing  more  satisfactory  than  a  self-inking 
spring  stamp,  supplied  by  Messrs  Alexander  Kirk  wood  &  Son,  die- 
cutters,  Edinburgh.  The  permanent  die  bears  the  words  '*  Municipal 
Election,  Edinburgh/'  but  it  contains  provision  for  the  insertion 
of  combinations  of  letters,  figures,  or  marks,  which  can  be  easily 
changed  so  as  to  secure  secrecy.  Each  stamp  is  accompanied  by 
four  letters,  which  admit  of  thirty  combinations. 

See  section  2,  and  rules  20  and  24  of  schedule  First  of  the  Ballot 
Act. 
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Btation  not  only  for  the  presiding  officer  and  clerks, 
and  for  as  many  electors  as  there  are  compartments 
in  the  station,  but  also  for  such  of  the  candidates  and 
agents  of  candidates  ^  as  may  wish  to  be  present,  and  for 
the  constables  on  duty.*  The  ballot  box  should  be  con- 
veniently placed  in  front  of  the  presiding  officer's  table, 
and  on  a  level  with  it.  Wherever  practicable,  each  poll- 
ing station  should  have  a  separate  entrance  and  exit 
door.  When  existing  buildings  of  a  suitable  kind  cannot 
be  obtained,  and  when  in  consequence  the  returning 
officer  may  be  compelled  to  incur  the  expense  of  causing 


*  In  England  the  agents  for  candidates  in  attendance  at  the  poll* 
ing  stations  are  usually  called  ^^personation  agents."  See  foot- 
note 1  to  Xo.  52  of  these  Observations,  p.  74. 

>  It  may  be  found  advantageous  that  each  polling  station  should 
contain  on  one  side  the  seats  of  the  presiding  officer  and  his  clerks, 
and  of  the  candidates  and  agents  entitled  to  attend,  and  on  the 
other  side  the  compartments  into  which  the  voters  are  to  retire  in 
order  to  mark  their  votes.  It  will  be  convenient  so  to  arrange  the 
room,  that  voters  who  have  marked  their  papers  can  reach  the 
ballot  box  and  leave  the  station  without  meeting  the  fresh  voters 
who  are  entering  the  station. — [Abstract  of  the  provisions  of  the 
Ballot  Act  issued  by  the  Home  Office  and  by  the  Lord  Advocate* 
article  21.] 

See  rules  Ibf  16,  and  17  of  schedule  First  of  the  Ballot  Act. 

In  the  Drogheda  election  case,  tried  before  Mr.  Justice  Barry  on  29th 
May  1874,  various  irregularities  were  firoved  to  have  taken  place  in  the 
conduct  of  the  elcetion.  In  some  of  the  polling  stations,  the  voters, 
after  receiving  their  ballot  papers,  had  to  pass  into  another  room  out  of 
view  of  the  presiding  officer,  and  there  to  mark  their  votes,  returning  to 
the  room  in  which  the  presiding  officer  was  to  deposit  the  paper  in  the 
ballot-box.  In  going  to  and  returning  from  the  room  in  which  the  voters 
marked  the  ballot  papers,  they  had  to  cross  a  landing,  on  which  were 
at  least  three  persous — the  constable  on  duty,  the  committee-man  or 
friend  who  brought  up  the  voter,  and  another  elector  waiting  his  time 
to  vote, — to  any  or  all  of  whom  the  voter  might  have  shown  bis  marked 
ballot-paper,  though  it  was  not  proved  that  this  was  done  in  any  case. 
These  and  the  other  irresfularities  were  reported  by  the  election  judge  to 
the  Court  of  Common  Pleas  in  Ireland,  with  a  view  to  their  determin- 
ing whether  the  election  should  be  declared  invalid.  The  Court,  after 
hearing  argument  on  the  case,  were  equally  divided  in  opinion,  and 
pronouuced  no  decision ;  whereupon  the  election  judge  sustained  the 
election.  In  giving  judgment,  Mr.  Justice  Barry  said,  '*  I  am  bound 
upon  the  evidence  to  assume,  and  I  do  assume,  that  the  election  of  the 
sitting  member  was  the  result  of  the  choice  of  the  electors  honestly  and 
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wooden  booths  to  be  put  up,  such  form  of  booth  may  be 
adopted  as  may  be  considered  most  suitable,  but  in  every 
case  the  internal  arrangements  of  each  polling  station 
should  be  substantially  such  as  have  been  described.^ 

(4.)  The  ballot  papers  must  have  immediate  attention. 
Section  2  of  the  Ballot  Act  provides  that  the  ballot  papers 
for  each  ward  must  show  "  the  names  and  description"  of 
the  candidates ;  and  rule  6  of  schedule  First  of  the  act, 
in  prescribing  what  the  nomination  paper  is  to  contain, 
explains  the  description  of  the  candidate  to  mean  "  his 
names,  his  abode,  and  his  rank,  profession,  or  calling," 
Rule  22,  again,  requires  that  every  ballot  paper  shall 
contain  a  list  of  the  candidates,  described  as  in  their  respec- 
tive nomination  papers,  and  arranged  alphabetically  in  the 

fairly  exercised,  and  in  effect,  with  all  the  secrecy  of  the  hallot ;  for  in  do 
ODe  instance  was  a  ballot-paper  shown  to  or  seen  by  an  unauthorised 
person.  In  anything  that  has  occurred,  the  sitting  member,  his  agents, 
and  his  friends  are  wholly  free  from  blame.  He  and  they  had  no  con- 
trol whatever  over  the  arrangements  made  by  the  sheriff.  There  was 
evidence  in  the  case  that  his  conducting  agent  disapproved  of  them. 
And  the  question  for  me  is,  am  I,  under  these  circumstances,  to  unseat 
this  member,  and  declare  this  election  void,  for  the  mere  act  of  the 
returning  officer;  an  act  for  which  the  member,  and  his  friends,  and  the 
electors  are  irresponsible ;  an  act  which  was  the  result  of  a  mere  error 
of  judgment  on  the  part  of  the  returning  officer;  an  act  by  which  the 
result  of  the  election  was  in  no  degree  affected ;  an  act  no  doubt 
alleged  to  be  illegal,  but  of  which  the  illegality  is  so  doubtful,  that  the 
judicial  mind  of  the  Court  of  Common  Pleas,  constituted  as  that  Court 
is  of  men  of  conspicuous  ability  and  experience,  has,  after  full  argu- 
ment and  consideration,  failed  to  ascertain  its  existence?"  [G'Malley 
and  Hardoastle's  Reports  of  Decisions  on  Election  Petitions,  vol.  iu 
p.  201]  This  decision  was  approved  of  by  the  Court  of  Common  Pleas 
in  England  in  the  case  of  Woodward  v.  Snrsons  &  Sadler,  9th  July 
1875.     [L.  T.,  vol.  xxxii. ;  (N.  S.),  pp.  867  873. 

^  Returning  officers  will  exercise  their  own  judgment  in 
providing  and  fitting  up  polling  places  and  polling  stations, 
but  convenient  and  inexpensive  compartments  may  be  formed  of 
light  wooden  hinged  frames,  like  ordinary  hinged  fire-screens, 
covered  with  canvas,  and  so  constracted  as  to  be  secured  to  the 
floor  by  means  of  screws,  and  fixed  overhead  by  moveable  iron 
rods.  Polling  stations  divided  by  means  of  such  frames  have  been 
used  in  the  municipal  and  school  board  elections  in  Edinburgh  and 
other  places,  and  have  been  found  to  answer  admirably.  As  regards 
the  number  of  polling  statiom*,  at  each  of  which  a  presiding  officer 
must  officiate,  see  sub-divisions  (13)  and  (14)  of  No.  46  of  these 
Observations. 
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order  of  their  surnames,  and  if  there  are  two  or  more 
candidates  with  the  same  surname,  of  their  other  names. 
It  must  be  in  the  form  set  forth  in  the  Second  schedule  to 
the  Ballot  Act,  or  as  near  thereto  as  circumstances  admit, 
and  must  be  capable  of  being  folded  up.  The  surname 
of  each  candidate,  and  if  there  are  two  or  more  candi- 
dates of  the  same  surname,  also  the  other  names  of  such 
candidates  must  be  printed  in  large  characters,  and  the 
names,  addresses,  and  descriptions  must  be  printed  in 
small  characters.^ 

If  two  or  more  nominations  of  the  same  name  are  lodged 
with  the  town  clerk,  it  is  the  duty  of  the  returning  oflBcer 
to  ascertain  whether  the  nominations  apply  to  the  same 
person,  and  if  they  do,  to  euter  the  name  of  the  candidate 
only  once  in  the  ballot  paper,  describing  him  as  in  the 
correct  nomination  paper,  or  appending  to  his  name  the 
descriptions  in  any  of  his  nomination  papers  which  differ, 
as  thus :  **  WilUam  Anderson,  described  in  one  nomination 
paper  as  of  3  Waterloo  Place,  Edinburgh,  and  in  another 
as  of  16  Princes  Street,  Edinburgh.''* 


>  See  directions  after  form  of  ballot  paper  in  schedule  Second  of 
Ballot  Act. 

'  In  the  Barnstaple  Manicipal  Election  of  1874  a  candidate  was 
twice  nominated, — one  nomination  being  good  and  the  other  bad, — 
and  his  name  appeared  in  the  ballot  papers  twice,  once  in  respect  of 
each  nomination.  Seventy-one  voters  appended  their  marks  to  his 
name  under  one  nomination,  and  three  hundred  and  one  under  the 
other.  All  the  voters  so  voting  intended  to  vote  for  the  candidate, 
and  if  both  classes  of  voters  could  be  added  together,  he  had  a 
majority,  and  was  entitled  to  be  returned.  The  Court  of  Common 
Pleas  in  England  held  that  having  been  duly  nominated,  and  having 
a  majority  of  votes,  he  was  entitled  to  be  returned.  But  in  deliver- 
ing the  judgment  of  the  Court,  Mr.  Justice  Brett  made  the  following 
observation  : — "  The  suggestion  that  the  returning  officer  ought  not 
to  enquire  whether  two  nominations  of  the  same  name  do  or  do  not 
apply  to  the  same  person,  would  lead  to  this,  that  if  the  same  person 
were  twice  nominated  for  one  vacancy,  and  no  one  else  were 
nominated,  yet  there  must  be  a  poll  by  ballot  for  the  two  names,  but 
one  person.  The  statement  of  such  a  proposition  proves  its  absur- 
dity. It  is  obviously  the  duty  of  the  returning  officer  to  enquire 
whether  nominations  which  might  apply  to  one  or  to  different  per- 
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It  IB  to  be  observed  that  the  Ballot  Act,  and  the  form  of 
ballot  paper  which  it  gives,  contemplate  a  fuller  desig- 
nation of  the  candidate  than  is  required  by  the 
form  of  nomination  paper  prescribed  by  the  Municipal 
Elections  Amendment  (Scotland)  Act,  1868.  All,  how- 
ever, that  the  ballot  paper  in  municipal  elections  can 
properly  contain,  is  the  name  and  designation  of  the 
candidate  as  given  in  the  nomination  paper,  but  arranged 
in  conformity  with  the  requirements  of  the  Ballot  Act.  If, 
as  has  already  been  recommended,  the  nomination  paper 
sets  forth  the  "  occupation  "  of  the  candidate,  it  will  be 
given  in  the  ballot  paper ;  not  otherwise. 

Each  ballot  paper  must  have  a  number  printed  on  the 
back,  in  small  characters,  and  must  have  a  counterfoil 
attached,  with  the  same  number  printed  on  the  face.  The 
object  of  the  numbering  is  to  enable  it  to  be  ascertained, 
in  the  event  of  a  scrutiny,  how  the  votes  have  been 
given.  All  the  ballot  papers  used  in  an  election,  at  what- 
ever station  they  are  used,  should  therefore  be  numbered 


sons  are  of  the  same  or  of  different  persons.*' Bv  rule  22, 

*'  each  ballot  paper  shall  contain  a  list  of  the  candidates  described 
as  in  tbeir  respective  nomination  papers/'  A  question  is  raised 
whether  the  name  of  a  candidate  twice  nominated  ought  by  virtue 
of  this  rule  to  be  twice  entered  in  the  ballot  paper.  It  is  suggested 
that,  if  it  is  not,  he  will  not  be  described  as  in  his  nomination  paper. 
This  is  one  of  the  sort  of  points  which  must  arise  upon  such  statutes. 
No  one  foresaw  the  exact  difficulty  of  dealing  in  this  respect  with  a 
double  nomination.  The  answer  to  the  difficulty  seems  to  be,  that 
inasmuch  as  the  ballot  paper  is  to  contain  a  list  of  the  candidates^ 
and  not  a  list  of  their  nominations,  the  returning  officer  should  enter 
the  name  of  the  candidate,  and  either  describe  him  only  as  in  his 
correct  nomination  paper,  or  append  to  his  name  the  descriptions  in 
any  of  his  nomination  papers  which  differ, — as  this,  ^*  Charles 
Edward  Northcote,  described  in  one  nomination  paper  as  of  Brid- 
port  Street,  Barnstaple,  gentleman,  and  in  another  as  of  South 
Street,  Bishop  Tawton,  land  agent."  To  enter  his  name  twice, 
as  if  he  were  two  candidates,  is  obviously  wrong  as  a  matter  of 
sense,  and  is  contrary  to  the  words  of  the  rule.  The  ballot 
paper  in  the  present  case  was  therefore  wrongly  drawn  up. 
[Northcote  v.  Pulsford,  8th  May  1875,  L.  R.  (C.  P.)  vol.  x.  pp. 
484,  485.] 
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in  a  continuous  series.^  The  ballot  paper  should  be  easily 
separable  from  the  counterfoil  by  means  of  a  line  of  per- 
foration, such  as  enables  postage  stamps  to  be  easily 
separated  one  from  the  other ;  and  there  is  convenience 
in  having  the  ballot  paper  folded  and  pressed  down  in  fold, 
so  as  to  cause  it  to  assume  the  same  fold  easily,  previous 
to  being  deposited  in  the  ballot  box.* 

(5.)  A  ballot  paper  must  be  provided  for  every  elector  in 
each  ward ;  and  though  in  no  election  do  all  the  electors 
go  to  the  poll,  still  it  is  expedient  to  provide  extra  ballot 
papers  to  supply  the  place  of  such  papers  as  may  be  spoilt. 
In  preparing  for  the  first  municipal  election  under  the 
Ballot  Act,  ten  per  cent,  was  allowed  for  such  contin- 
gencies, but  the  experience  of  that  election  showed  this 
allowance  to  be  much  too  great,  and  in  no  ward  need 
more  than  four  per  cent,  be  provided  on  this  account. 
Thus,  for  a  ward  which  contains  say  two  thousand  five 
hundred  electors,  two  thousand  six  hundred  and  twenty- 
five  ballot  papers  would  be  sufficient.  These  ballot 
papers  should  be  numbered  consecutively  from  No.  1  to 
No.  2625,  and  should  be  bound  up  in  books  of  moderate 
size,  each  containing  say  100  papers.  When  the  part 
of  the  register  applicable  to  each  ward  is  arranged  and 
printed  in  the  alphabetical  order  of  the  surnames  of  the 
persons  registered  as  voters,  and  a  certain  number  of 
names  is  assigned  to  each  presiding  ofiicer,  it  will  be  easy 
to  determine  the  number  of  ballot  papers  to  be  given  to 
each.  But  when  the  part  of  the  register  applicable  to  each 
ward  is  arranged  and  printed  in  the  alphabetical  order 
of  streets,  squares,  lanes,  and  other  places  in  which 
houses  are  distinguished  by  numbers,  and  in  which  the 
subjects  of  qualification  are  situated,  each  such  street, 


1  Abstract  of  the  provisions  of  tbe  Ballot  Act,  issued  by  the 
Home  Office  and  Lord  Advocate,  art.  23. 

'  See  section  2  of  tbe  Ballot  Act,  rule  22  of  schedule  First 
of  that  Act,  and  Directions  as  to  printing  the  ballot  paper  appended 
to  tbe  form  of  ballot  paper  given  in  schedule  Second  of  that  Act* 
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square,  lane,  and  other  place  being  arranged  according 
to  the  numbers  of  the  houses,  it  is  impossible,  other- 
wise than  by  taking  the  experience  of  a  former  poll 
as  a  guide,  to  determine,  within  a  considerable  number, 
how  many  ballot  papers  should  be  given  to  the  presiding 
oflScers  who  receive  the  votes  of  electors  whose  surnames 
begin  with  letters  from  A  to  E  inclusive,  or  from  F  to 
L  inclusive,  and  so  on.  There  will  therefore  be  advantage 
in  having  several  volumes  of  ballot  papers  held  in 
reserve  at  the  polling  place,  to  be  got  as  needed  by  the 
presiding  officers  who  poll  votes  in  excess  of  the  number 
of  ballot  papers  originally  supplied  to  them.  Thus,  in  a 
ward  containing  2500  electors,  as  already  supposed,  and 
having  assigned  to  it  say  four  presiding  officers,  it  would 
be  a  prudent  precaution  to  give  each,  at  the  commence- 
ment of  the  poll,  500  ballot  papers.  The  remaining  625 
should  be  deposited  as  a  reserve  with  the  officer  presiding 
at  the  poUing  station  No.  1,  and  given  out  on  application 
to  such  presiding  officers  as  need  additional  suppHes. 
The  returning  officer  should  intimate  to  each  presiding 
officer  the  number  of  ballot  papers  supplied  to  him,  and 
it  will  be  the  duty  of  the  presiding  officer  to  accoimt  for 
these  as  for  so  many  bank-notes. 

(6.)  In  addition  to  the  ordinary  ballot  papers  described 
above,  all  of  which  will  be  printed  on  white  paper,  a 
supply  printed  on  paper  of  a  different  colour  must  also  be 
provided.  These  are  called  "  tendered  ballot  papers,"  and 
are  supplied  exclusively  to  persons,  each  of  whom  repre- 
sents himself  to  be  a  particular  elector  named  on  the 
register,  and  applies  for  a  ballot  paper  after  another  per- 
son has  voted  as  such  elector.  The  tendered  ballot 
papers  for  each  ward  will  be  the  same  as  the  ordinary 
ballot  papers,  except  as  regards  the  colour  of  the  paper 
on  which  they  are  printed.  They  will  be  numbered  con- 
secutively from  No.  1  to  the  end.  As  these  can  only  be 
required  in  cases  of  personation,  a  very  limited  number 
will  suffice.  Each  presiding  officer  must  be  ftirnished 
with  a  supply  of  these,  say  twenty-five,  for  which  he 
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must  account   in  the    same  way  as   for   the   ordinary 
ballot  papers.^ 

(7.)  In  large  towns,  when  several  wards  are  contested, 
and  when  the  election  in  each  ward  is  to  all  intents  and 
purposes  a  distinct  election,  it  may  save  time  and  prevent 
confusion  to  entrust  the  preparation  of  the  ballot  papers 
to  more  than  one  printer,  giving  the  papers  required  say 
at  the  first,  second,  and  third  wards  to  one ;  those  required 
at  the  fourth,  fifth,  and  sixth  wards  to  another ;  and  those 
required  at  the  seventh,  eighth,  and  ninth  wards  to  a  third, 
and  so  on,  and  taking  each  printer  bound  to  execute  the 
work  accurately  within  a  specified  time.  Much  anxiety 
may  be  avoided  by  having  the  arrangements  for  preparing 
whatever  ballot  papers  may  be  needed  completed  as  far  as 
possible  before  the  Thursday  preceding  the  day  of  election. 

Tlie  preparation  of  the  ballot  papers  vdll  also  be  greatly 
facilitated  by  having  sheets  of  paper,  with  consecutive 
numbers  printed  upon  them,  ready  to  deliver  to  each 
printer  immediately  after  the  nomination  of  candidates 
has  been  completed.  He  will  then  have  merely  to  print 
the  letterpress  of  the  ballot  paper;  to  separate  the 
papers  and  stitch  them  up  in  the  order  of  their  numbers ; 
and  afterwards  to  fold  and  press  them.  The  printing  of 
the  numbers  is  the  most  tedious  and  expensive  part  of 
the  process,  but  this  may  be  greatly  reduced  by  prepar- 
ing sheets  sufficient  for  say  three  municipal  elections. 
Thus,  in  a  burgh  which  is  divided  into  say  thirteen 
wards,  it  may  be  ascertained  that  in  five  of  these  wards 
1500  ballot  papers  will  be  required,  in  three  2000,  in  two 
2500,  and  in  three  3000,  for  each  election.  To  provide  for 
three  elections,  accordingly,  it  would  be  necessary  to  print 
off" thirty-nine  sets  of  numbers  from  1  to  1500  inclusive; 
twenty-four^  sets  from  1501  to  2000,  both  inclusive  ;  fifteen 
sets  from  2001  to  2500,  both  inclusive ;  and  nine  sets  from 
2501  to  3000,  both  inclusive.  These  would  suffice  for 
three  contested  elections  in  all  the  wards.     When  elec- 

^  See  rule  27  of  schedule  First  of  the  Ballot  Act. 
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tions  in  particular  wards  are  not  contested,  the  papers 
SO  saved  will  be  available  on  subsequent  occasions ;  and 
as  nothing  need  be  printed  save  the  consecutive  numbers, 
the  sheets  will  serve  for  any  election  in  any  ward  or 
burgh,  and  at  any  time. 

(8.)  Every  compartment  must  contain  a  suitable  pencil 
with  which  the  voter  may  mark  his  vote.  The  pencil 
should  be  attached  by  a  string  to  the  ledge  or  desk. 

(9.)  A  supply  of  the  following  papers  will  also  have  to 

be  prepared : — 

(a.)  Statutory  declaration  that  the  person  claiming  to 
vote  is  the  individual  described  in  the  municipal 
register.^ 
Of  these,  probably  fifty  should  be  given  to  each  presid- 
ing officer. 

(J.)  Statutory  declaration  of  inability  to  read.^ 

Of  these,  probably  fifty  should  be  given  to  each  pre- 
siding officer. 

((?.)  Tendered  votes  list.' 

Two  sheets  of  this  list  will  be  sufficient  for  each  pre- 
siding officer. 

(d.)  List  of  votes  marked  by  the  presiding  oflScer.* 

(e.)  Statement  of  number  of  voters  whose  votes  are 
marked  by  the  presiding  officer/ 
Two  sheets  of  this  list  and  statement  will  be  sufficient 
for  each  presiding  officer. 

(/.)  Ballot-paper  account,  on  which  to  show  the  number 
of  ballot  papers  entrusted  to  the  presiding  officer, 
and  how  accounted  for.* 
Two  sheets  of  this  account  will  be  sufficient  for  each 
presiding  officer. 

*  See  schedule  (A.)  of  the  Municipal  Elections  Amendment 
(Scotland)  Act,  1868,  and  form  No.  16  of  Appendix  XVI.,  p.  [208]. 

'  See  schedule  Second  of  the  Ballot  Act,  and  form  No.  17  of 
Appendix  XVI.,  p.  [209]. 
>  See  rule  27  of  schedule  First  of  the  Ballot  Act,  and  form  No. 

18  of  Appendix  XVI.,  p.  [210]. 

*  See  rule  26  of  schedule  First  of  the  Ballot  Act,  and  form  No. 

19  of  Appendix  XVI.,  p  [210]. 

*  See  rule  29  of  sdhedule  First  of  the  Ballot  Act,  and  form  No. 

20  of  Appendix  XVI.,  p.  [2111. 

*  See  rule  30  of  schedule  First,  and  form  No.  21  of  Appendix 
XVI.,  p.  [211]. 
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(ff.)  Directions  for  the  guidance  of  voters  in  voting.^ 

(/i.)  Placard  intimating  arrangements  for  polling.* 

(t.)  Placard  to  be  posted  up  above  each  polling  station, 
with  reference  to  the  placard  (A.)' 

The  papers  (jr.),  (A.),  and  (t.)  should  all  be  printed  in 
conspicuous  characters  on  sheets,  with  a  view  to  being 
posted  up  outside  and  inside  of  each  polling  station ;  and 
in  addition  to  those  which  are  posted  up  by  the  order  of 
the  returning  officer,  three  copies  should  be  sent  to  each 
presiding  officer,  to  enable  him  tg  provide  against 
accident. 

All  the  papers  above  eniunerated,  with  the  exception 
of  those  marked  (gr.),  (A.),  and  (t.),  may  be  used  at  any 
ward,  and  at  any  municipal  election,  so  that  they  may 
be  provided  at  any  time. 

(10.)  In  burghs  in  which  the  municipal  register  is  printed 
in  the  alphabetical  order  of  the  streets,  squares,  &c.  in 
each  ward,  a  copy  of  so  much  of  that  part  of  the  register 
as  relates  to  each  ward  will  have  to  be  provided,  certified 
by  the  town  clerk,  and  furnished  to  each  of  the  presiding 
officers  in  the  ward.  In  those  burghs  in  which  the 
register  is  printed  in  the  alphabetical  order  of  the  sur- 
names of  the  persons  registered  as  voters  in  each  ward, 
either  a  copy  of  the  register  for  the  entire  ward,  or  the 
portion  of  the  register  containing  the  names  of  the 
electors,  beginning  with  certain  letters  of  the  alphabet, 
and  assigned  to  each  presiding  officer,  will  have  to  be 
provided,  similarly  certified,  and  furnished  to  such  pre- 
siding officer.* 

(11.)  A  copy  of  the  several  Acts  of  Parliament  relating 
to  municipal  elections,  and  precise  instructions  for  the 


»  See  form  No.  15  (h)  of  Appendix  XVI.,  pp.  [206],  [207],  and 
[2081. 

«  See  form  No.  15  (2.)  of  Appendix  XVL,  p.  [2081. 

>  See  form  No.  15  (3.)  of  Appendix  XVI.,  p.  [208J. 

*  See  section  8,  rule  20  and  sab-seetion  (a)  of  rule  64  of 
schedule  First  of  the  Ballot  Act. 


OUerrations.]  ELECTION  OF  COUNCILLORS,  ETC.  67 

guidance  of  presiding  officers,  should  also  be  provided  for 
each  presiding  officer.^ 

(12.)  The  machinery  by  which  the  election  in  each  ward 
is  to  be  conducted  being  thus  provided,  the  returning 
officer  must  secure  the  services  of  competent  presiding 
officers,  polling  clerks,  and  persons  to  assist  him  in 
counting  the  votes.*  But  no  person  must  be  appointed 
by  him  to  act  in  any  way  in  connection  with  an  election 
who  has  been  employed  by  any  other  person  in  or  about 
the  election.*  The  fees  of  the  persons  so  employed, 
other  than  the  agent  of  the  returning  officer,  who 
if  a  professional  man  will  be  entitled  to  the  usual  pro- 
fessional remuneration,  are  prescribed  in  section  16  of 
the  Ballot  Act,  subnaection  (5)  of  which  enacts  that  the 
fee  to  be  paid  to  each  presiding  officer  shall  in  no  case 
exceed  the  sum  of  three  guineas  per  day,  and  the  fee  to 
be  paid  to  each  assistant  to  the  returning  officer  shall  not 
exceed  two  guineas  per  day,  and  the  fee  to  be  paid  to 
each  clerk  shall  not  exceed  one  guinea  per  day. 

The  officers  who  preside  at  each  polling  station  are 
called  presiding  officers  in  the  Ballot  Act,*  and  they  are  not 

*  These  acts  are  collected  and  annotated  in  the  Appendices  as 
under  noted. 

For  Royal  Burghs,  Appendices  Nos.  I.  IV.  V.  VI.  VII.  VIII. 
IX.  X.  and  XIII. 

For  Parliamentary  Burghs,  Appendices  Nos.  I.  II.  III.  IV.  V. 
VL  VIII.  IX.  X.  and  XIII. 

For  Police  Burghs,  Appendices  Nos.  I.  IX.  X.  XI.  XII.  and  XIII. 

Instructions  for  the  guidance  of  presiding  officers  will  be  found 
in  Appendix  No.  XVII.  pp.  [227]-[237.] 

An  annotated  edition  of  the  acts  applicable  to  Royal  Burghs, 
Parliamentary  Burghs,  and  Police  Burghs  respectively,  with 
instructions  to  presiding  officers,  may  aliK>  be  had  separately. 

^  See  rules  21,  33,  and  48  of  schedule  First  of  the  Ballot  Act. 

'  See  rule  49  of  schedule  First  of  the  Ballot  Act. 

*  Rule  21  of  schedule  First  of  the  Ballot  Act  provides  that  the 
returning  officer  «  shall  appoint  a  presiding  officer  to  preside  at  each 
station,"  but  rule  47  provides  that  the  returning  officer  **  may,  if  he 
thinks  fit,  preside  at  any  polling  station."  In  cases,  therefore,  in 
which  only  one  polling  station  is  required,  and  the  returning  officer 
chooses  to  preside,  it  will  not  be  necessary  for  him  to  appoint  any 
presiding  officer. 
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required  by  that  act  to  have  any  special  professional  qualifi- 
cation. The  corresponding  officers  under  the  acts  3  and  4 
Will.  IV.,  cap.  76  and  77,  are  called  legal  substitutes  of  the 
provost  or  chief  magistrate,  and  they  are  required  to  be 
Advocates,  or  Writers  to  the  Signet,  or  Solicitors  before 
the  Supreme  Courts,  or  Procurators  in  the  Inferior  Courts, 
of  not  less  than  three  years'  standing.  Difference  of 
opinion  having  existed  as  to  whether  the  qualifications 
thus  prescribed  are  affected  by  the  provisions  of  the 
Ballot  Act,  the  question  was  submitted  to  Mr.  A.  R. 
Clark,  then  Solicitor-General,  now  Dean  of  Faculty,  and 
Mr  Watson,  now  Solicitor-General,  who  expressed  the 
opinion  that  presiding  officers  appointed  to  superintend 
the  poll  at  stations  under  the  Ballot  Act  must  still  possess 
the  qualifications  prescribed  by  section  8  of  3  and  4  Will. 
IV.,  c.  76.^ 

No  question  can  arise  in  regard  to  polling  clerks  and 
assistants.  Returning  officers  will  doubtless  take  care 
that  the  persons  whom  they  appoint  to  discharge  these 
duties  are  competent  for  the  task. 

(1 3.)  Having  fixed,  it  may  be  a  week  previous  to  the 
election,  upon  the  persons  who  are  to  be  invited  to  act  as 
presiding  officers  and  polling  clerks  at  such  elections  as 
may  be  contested,  means  must  be  taken  to  ascertain 
whether  they  will  agree  to  act.  This  may  be  done 
by  means  of  circulars,*  and  the  answers  received  to 
these  circulars  will  enable  a  Ust  to  be  prepared  of  persons 
willing  to  act  in  the  capacities  of  presiding  officers  and 
poll  clerks  respectively.  After  the  lodgment  of  the  several 
nominations  with  the  town-clerk  on  the  Thursday 
immediately  preceding  the  day  of  election,  it  will  be 
seen  in  what  wards  contests  are  to  take  place,  and 
the  number  of  presiding  officers  and  clerks  needed  will 
be  determined. 

*  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [166],  [184], 
and  [1851. 

*  See  forms  of  circulars,  Appendix  XVI.,  Nos.  2  (1)  and  (2), 

p.  [193]. 
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(14.)  Under  the  system  of  open  poll,  it  was  found  in 
Edinburgh  that,  in  wards  containing  a  small  proportion  of 
working  men  and  others  who  could   only   record  their 
votes  during  the  usual  hours  for  meals,  from  700  to  800 
electors  might,  without   inconvenience,   be   assigned   to 
each  presiding  officer  with  two  clerks.     But  in  wards  in 
which  a  large  proportion  of  the  electors  were  working 
men,  and  others  similarly  situated  as  regards  time,  and 
in  which  every  facility  had  to  be  given  for  receiving  the 
largest  possible  number  of  votes  within  the  two  hours 
assigned  for  meals,  a  presiding  officer  and  two  clerks  were 
assigned  to  every  600  electors,  or  thereabout.     No  change 
was  made  in  this  respect  at  the  municipal  elections  of  1872, 
1873,  and  1874,  except  in  wards  in  which  it  was  presumed 
that  there  was  a  considerable  number  of  electors  unable  to 
read,  or  prevented  by  physical  causes  from  voting  in  the 
usual  manner.   Every  such  case  necessarily  causes  consider- 
able delay,  and  therefore  a  presiding  officer  with  two  clerks 
were  assigned  to  every  4  50  electors  in  such  wards.     But 
the  concurrent  opinion  of  almost  all  the  presiding  officers 
who  were  engaged  in  these  municipal  elections  was  that 
after  another  election  or  two  had  taken  place,  and  the 
electors  had  become  acquainted  with  the  working  of  the 
Ballot  Act,  a  much  larger  number  of  electors  might,  in 
ordinaiy   circumstances,  be  assigned  to   each   presiding 
officer  than  imder  the  system  of  open  poll.     In  Glasgow, 
where  a  larger  proportion  of  the  electors  than  in  Edin- 
burgh consists  of  working  men,  a  presiding  officer  and 
two  clerks  were,  as  a  rule,  assigned  to  every  450  electors 
in  the  municipal  elections  of  1872;  but  in   subsequent 
elections,  the  proportion  of  presiding  officers  and  clerks 
has  been  reduced,  and  no  competent  officer  can  have 
difficulty,  even  in  a  ward  where  a  large  proportion  of  the 
electors  are  working  men,  in  polling  from  600  to  700 
votes,  without  occasioning  undue  delay  or  inconvenience. 
(15.)  The  voting  will  be   considerably   expedited   by 
increasing  the  number  of  voting  compartments  in  each 
polling  station,  where  this  is  practicable.    The  Ballot  Act 
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requires  one  compartment  for  every  150  voters  who  are 
entitled  to  vote  in  each  polling  station,  but  in  special 
circumstances,  in  particular  wards,  a  compartment  might 
be  provided  with  advantage  for  each  100  or  120  persons 
entitled  to  vote. 

(16.)  The  attendance  of  those  who  are  to  be  aaked  to 
undertake  the  duties  of  presiding  officers  and  poll  clerks 
will  be  required,  by  circular,  on  the  Saturday  or  Monday 
preceding  the  day  of  election.^  Those  who  attend  in  com- 
pUance  with  these  circulars,  will  then  make  the  statutory 
declaration  of  secrecy*  before  the  returning  officer  or  a 
Justice  of  the  Peace.  No  other  declaration  and  no  oath 
need  be  taken  by  any  presiding  officer  or  polling  clerk 
on  the  occasion  of  an  election.  It  will  be  prudent  to 
administer  the  declaration  of  secrecy  to  two  or  three 
persons  qualified  to  act  as  presiding  officers,  and  to 
several  polling  clerks,  more  than  appear  to  be  required. 
At  the  last  moment  circumstances  often  occur  to  prevent 
the  attendance  of  persons  who  have  accepted  office,  and 
much  trouble  and  anxiety  may  be  saved  by  adopting  the 
course  above  suggested.  Three  or  four  clerks  should  be 
in  attendance  at  the  office  of  the  returning  officer  or  his 
agent,  before  eight  o'clock  on  the  morning  of  the  elec- 
tion day,  ready  to  take  the  places  of  any  clerks  who 
may  not  be  at  the  places  assigned  to  them  before  the 
poll  commences. 

(17.)  The  appointments  of  presiding  officers,  assistants, 
and  clerks  do  not  require  to  be  stamped.'  The  appoint- 
ment of  the  presiding  officer  and  clerks  to  each  polling 
station  should  be  transmitted  by  letter  to  the  presiding 
officer  on  the  eve  of  the  election,*  and  at  the  same  time 

*  See  form  of  circulars,  Appendix  XVI.,  No.  7,  p.  [198]. 

*  See  form  of  declaration,  Appendix  XVI.,  No.  12,  p.  [2021. 

>  See  forms  of  appointment  (1.)  of  presiding  officers  and  clerkst 
Appendix  XVI.,  Nos.  Sand  9,  pp.  [1991,  [200],  [201];  and  (2.)  of 
assistantB  and  clerks,  Appendix  XVI.,  No.  22,  p.  [212]. 

*  See  form  of  circalar  to  presiding  officers,  Appendix  XVI., 
No.  13  (1.),  p.  [204]. 
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each  polling  clerk  should  be  informed  by  letter  of  the 
polling  station  to  which  he  has  been  assigned.^ 

(18.)  In  all  burghs,  except  such  as  are  relieved  from 
question  by  clauses  in  local  Acts,*  doubts  exist  as  to  the 
person  who  should  appoint  presiding  officers  and  make  the 
arrangements  preliminary  to  elections,  when  the  provost 
or  chief  magistrate  retires  on  the  day  of  election,  but  other 
magistrates  remain  in  office.  The  question  is  stated  fully 
in  the  Memorial  submitted  in  1872  to  Mr.  A.  R.  Clark, 
then  Solicitor-General,  and  now  Dean  of  Faculty,  and  Mr 
Watson,  now  Solicitor-General,  and  their  opinion  is  that, 
in  cases  where  it  is  practicable,  the  appointments  of  pre- 
siding officers  and  clerks  had  better  be  made  on  the  day 
of  election  by  the  magistrate  who,  on  the  retirement  of 
the  provost  or  chief  magistrate  on  that  day,  becomes  the 
acting  chief  magistrate  and  returning  officer ;  but  in  cases 
where  that  course  is  not  practicable,  a  joint  appointment 
by  the  provost  or  chief  magistrate  and  the  magistrate 
who,  on  his  retirement,  will  become  the  acting  chief 
magistrate,  confirmed  by  the  latter  on  the  morning  of  the 
election,  will  be  sufficient  compliance  with  the  act.' 

47.  The  returning  officer  may,  if  he  think  proper,  preside 
at  any  polling  station,  and  may  exercise  all  the  powers 
and  functions  conferred  by  the  Ballot  Act  on  presiding 


^  See  form  of  circular  to  polling  clerks,  Appendix  XVI., 
No.  13  (2),  p.  [204]. 

*  **The  Edinburgh  Municipality  Extension  Act,  1856,"  section 
16,  enacts  <*that  the  appointment  by  the  lord  provost  or 
senior  magistrate,  immediately  before  any  annual  election,  of  legal 
substitutes  to  preside  at  the  polling  places,  and  of  personp  to 
officiate  as  poll  clerks  in  the  several  wards,  shall  be  valid,  notwith- 
standing the  going  out  of  the  lord  provost  or  senior  magistrate 
after  the  making  of  such  appointment.*' 

*  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [169]- 171], 
and  [187]. 

See  forms  of  appointments  of  presiding  officers  and  clerks,  and 
of  the  subsequent  oonfinnation,  Appendix  XVI.,  Nos.  9  and  14, 
pp.  [200],  [201],  and  [205],  [206]. 
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officers.^  But  he  cannot  receive  the  remuneration  which 
that  act  allows  to  presiding  oflScers.  On  the  latter  point, 
Mr  A.  R.  Clark  and  Mr  Watson  held  and  expressed  at 
consultation  a  decided  opinion  to  the  effect  above  stated. 

48.  On  the  evening  of  the  day  preceding  the  election, 
the  returning  oflScer,  or  his  agent,  will  see  that  all 
the  instruments  for  marking  the  ballot  papers  with  the 
secret  mark  are  adjusted  and  in  working  order.  When 
they  are  so,  they  must  be  sealed  up  by  himself  or 
by  assistants  who  liave  taken  the  declaration  of  secrecy, 
and  arrangements  an-iII  be  made  with  a  view  to  an  instru- 
ment being  placed  in  the  hands  of  each  presiding  officer 
before  eight  o'clock  on  the  morning  of  the  election.  The 
presiding  officer  vriW  break  the  seal  at  eight  o'clock,  and 
will  then  for  the  first  time  know  what  is  the  secret  mark 
to  be  used  in  that  election.  As  a  precautionary  measure, 
one  or  two  instruments  should  be  kept  sealed  up  in 
reserve  at  each  polling  place  in  case  of  accident  to  the 
instruments  wliich  the  presiding  officers  are  using.* 

49.  The  returning  officer,  or  his  agent,  will  at  the 
same  time  see  that  all  the  articles  necessary  for  the 
conduct  of  the  election  are  sent  to  each  polling  station,  to 
be  in  readiness  for  the  presiding  officer  before  8  o'clock 
next  morning.' 


'  See  rule  47  of  schedule  First  of  the  Ballot  Act,  1872,  and  foot* 
note  4  to  No.  46  of  these  Observations,  sub-section  (12j,  p.  C2. 

*  When  the  stamping  instrument  above  described  is  used,  the 
returning  officer  or  his  agent,  will  determine  what  is  to  be 
the  combination  of  letters  for  the  year.  An  assistant  sworn 
to  secrecy  will  make  the  requisite  adjustment,  the  stamp  will  be 
tried,  and  if  found  correct  will  be  placed  in  its  box,  sealed  up,  and 
sent  to  the  polling  station,  where  it  will  be  in  readiness  for  the 
presiding  officer. 

■  These  articles  are  the  following: — 

1 .  A  collection  of  the  acts  regulating  Municipal  Elections. 

2.  A  ballot-box  and  cover,  or  materials  for  enclosing  it  in  a 

separate  sealed  packet,  in  terms  of  Rule  29  of  schedule 
First  of  the  Ballot  Act.  To  each  ballot  box  a  label  should 
bo  attached,  having  inscribed  upon  it  the  name  or  number 
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50.  The  returning  officer  or  his  agent,  will  also 
arrange  for  having  the  placards  containing  directions 
for  voting  posted  up  conspicuously  on  the  outside  of  every 
polling  station,  and  in  every  compartment  of  every  polling 
station ;  ^  as  also  for  posting  up  placards  outside  and 
inside  of  every  polling  station,  intimating  the  arrange- 
ments for  polling  in  each  station,  and  the  number  of  each 
station. 

51.  Provision  must  be  made  by  the  returning  officer 
for  having  constables  on  duty  at  each  polling  station.* 

of  the  polling  place,  and  the  number  of  the  polling  station 
at  which  it  is  to  be  used. 

3.  Sealing  wax,  with  vestas  and  tapers,  three  small  bottles  of 

writing  ink,  and  a  supply  of  pens. 

4.  Books  containing  ballot  papers  for  ordinary  votes  printed  on 

white  paper. 

5.  A   book   containing  ballot   papers  for    '*  tendered    votes," 

printed  on  green  paper. 

6.  An  instrument  for  marking  the  ballot  papers  by  stamping 

thereon  the  secret  official  mark. 

7.  Pencils  for  each   compartment,  with  which  the  voters  may 

mark  their  votes  on  the  ballot  papers. 
8    A  copy  of  the  register  of  voters   for  the  particular  ward 

certified  by  the  town-clerk. 
9.  Two  lists  or   sheets,  titled    "  List  of    Votes    marked    by 
the  Presiding  Officer,"  having  annexed  a  schedule,  titled 
*'  Statement  of  number  of  voters  whoso  votes  are  marked 
by  the  presiding  officer.*' 
10.  Two  lists  or  sheets,  titled  "  The  Tendered  Votes  List." 
IL  Two  sheets  entitled  **  The  J^allot  Paper  Account.'* 

12.  Fifty  printed  Declarations  of  Inability  to  Kead. 

13.  Fifty  printed  Declarations  that  the  person  claiming  to  vote  is 

the  individual  described  in  the  municipal  register- 

14.  Six  copies  of  each  of  the  placards  (^),  (A),  and  (t),  referred  to 

in  sub-division  (9)  of  No.  46  of  these  Observations. 

15.  Six  large  cloth  envelopes  in  which  to  seal  up  papers. 

*  See  form  of  directions  in  schedule  Second  of  the  Ballot  Act,  1872. 

'  In  the  Gloucester  election  case,  tried  before  Mr.  Justice  Black- 
burn on  15th  July  1873,  it  appeared  that  at  the  parliamentary 
election  in  dispute  each  of  the  candidates  provided  constables  in 
equal  proportions,  to  keep  order  in  the  polling  stations.  Mr.  Justice 
Blackburn  condemned  the  arrangement,  and  said  that  it  would  be 
better  in  future  to  leave  the  appointment  of  the  constables  to  the 
returning  officer  and  local  authorities. — 0*MalIey  &  Hardcastle's 
Reports  of  Decisions  in  Election  Petitions,  vol.  iL  p.  62. 
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These  constables  should  be  on  duty  half  an  hour  at  least 
before  the  opening  of  the  poll,  to  see  that  the  polling  station 
and  accesses  thereto  are  kept  clear,  and  that  no  interrup- 
tion is  offered  to  those  engaged  in  taking  the  poll,  or  to 
electors  who  come  up  to  vote.  It  will  be  prudent  to 
administer  the  declaration  of  secrecy  to  all  the  constables 
who  are  to  be  in  attendance  at  the  polling  stations.  This 
can  be  done  on  the  evening  of  the  day  preceding  the 
election. 

(4.)  Attendance  of  Candidates  and  Agents  of  Candidates 
at  various  stages  of  election  proceedings, 

52.  In  Parliamentary  elections  in  Scotland,  the  candi- 
dates may  respectively  appoint  agents  to  attend  at  the 
polling  stations,^  and  also  to  attend  the  counting  of  the 
votes.* 

There  is  nothing  in  the  Ballot  Act  to  authorise  candi- 
dates in  municipal  elections  to  appoint  agents;  and 
practically  the  appointment  of  agents  for  these  purposes 
will  not  only  be  unattended  by  any  advantage  to  the 
candidates,  but  may,  when  many  candidates  appoint 
agents,  seriously  interfere  with  the  polling  arrangements, 
by  overcrowding  the  necessarily  limited  space  in  each 
polling  station.  If^  however,  any  candidate  does  appoint 
an  agent,  and  notice  of  the  appointment  is  given  to  the 
returning  officer,'  the  provisions   of  the   Ballot   Act  in 

>  See  rule  59  of  schedule  First  of  the  Ballot  Act  Nothing  is 
said  in  the  act  as  to  the  purpose  for  which  agents  may  be  appointed 
to  attend  the  poll  in  Scotland.  Rule  57  of  schedule  First  declares 
the  expression  "agents  of  the  candidates/'  used  in  relation  to  a 
polling  station,  to  mean  agents  appointed  in  pursuance  of  section  85 
of  the  Act  6  and  7  Victoria,  cap.  18.  This  act  does  not  apply  to 
Scotland.  The  agents  authorised  to  be  appointed  under  section  85, 
are  **for  the  purpose  of  detecting  personation."  Agents  in  attend- 
ance at  polling  stations  in  England  are  thus  known  as  personation 
agents. 

'  See  rule  31  of  schedule  First  of  the  Ballot  Act. 

'  See  forms  of  appointment  and  notice,  Appendix  XVI.,  Noa. 
10  and  11,  pp  [201],  [202]. 
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regard  to  the  agents  of  candidates  in  parliamentary 
elections  apply  to  agents  in  municipal  elections.^  These 
are  the  following : — 

(1.)  No  returning  officer,  nor  any  officer  appointed  by 
him  in  pursuance  of  the  Ballot  Act,  nor  the  partner  or  clerk 
of  either  of  them,  can  act  as  agent  for  any  candidate  in 
the  management  or  conduct  of  his  election ;  and  if  any 
returning  officer,  or  officer  appointed  by  him  as  the 
partner  or  clerk  of  either  of  them,  shall  so  act,  he  will  be 
guilty  of  a  crime  and  offence.* 

(2.)  The  name  and  address  of  every  agent  so  appointed 
to  attend  the  counting  of  the  votes  must  be  transmitted  to 
the  returning  officer  one  clear  day  at  the  least  before  the 
opening  of  the  poll ;  and  the  returning  officer  may  refuse 
to  admit  to  the  place  where  the  votes  are  counted  any 
agent  whose  name  and  address  have  not  been  so  trans- 
mitted, notwithstanding  that  his  appointment  may  be 
otherwise  valid.* 

(3.)  If  any  agent  so  appointed  for  the  purpose  of  attend- 
ing at  the  polling  station  or  at  the  counting  of  the  votes, 
dies,  or  becomes  incapable  of  acting  during  the  time  of  the 
election,  the  candidate  may  appoint  another  agent  in  his 
place,  and  must  forthwith  give  to  the  returning  officer 
notice  in  writing  of  the  name  and  address  of  the  agent  so 
appointed.* 

(4.)  Every  agent  authorised  to  attend  at  a  polling 
station  must,  before  the  opening  of  the  poll,  make  the 
statutory  declaration  of  secrecy  in  the  presence  of  a 
justice  of  the  peace  or  of  the  returning  officer.  He  need 
not  make  any  other  declaration,  or  take  any  oath  on  the 
occasion  of  the  election.* 

When  an  agent  takes  the  declaration  of  secrecy  before 


*  See  Bub-sectioQ  (6)  of  section  20  of  the  Ballot  Act. 

'  See  secUonB  11,  16  (1),  and  *20  of  the  Ballot  Act;  and  section 
50  of  *'The  RepresenUtion  of  the  People  Act,  1867.*' 
'  See  rule  52  of  schedule  First  of  the  Ballot  Act 

*  See  rule  53  of  schedule  First  of  the  Ballot  Act. 

*  See  rule  54  of  schedule  Fu-st  of  the  Ballot  Act, 
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the  returning  officer,  he  should  be  famished  with  a  certi- 
ficate that  his  appointment  has  been  duly  made  and 
intimated.^  Production  of  this  certificate  to  the  presiding 
officers  at  the  several  polling  stations  in  the  ward  in 
which  the  agent  has  been  appointed  to  act,  will  be  their 
authority  for  admitting  him  to  the  polling  stations. 

(5.)  When  any  act  or  thing  is  appointed  by  the  Ballot 
Act  to  be  done  in  the  presence  of  the  agents  of  the  candi- 
dates, the  expressions  containing  such  appointment  must 
be  deemed  to  refer  to  the  presence  of  such  agents  of  the 
candidates  as  may  be  authorised  to  attend,  and  as  have 
in  fact  attended,  at  the  time  and  place  when  such  act  or 
thing  is  being  done;  and  the  non-attendance  of  any 
agents  or  agent  at  such  time  and  place  shall  not,  if  such 
act  or  thing  be  otherwise  duly  done,  in  anywise  invalidate 
the  act  or  thing  done." 

(6.)  A  candidate  may  himself  undertake  the  duties  which 
any  agent  of  his,  if  appointed,  might  have  undertaken,  or 
may  assist  his  agent  in  the  performance  of  such  duties, 
and  may  be  present  at  any  place  at  which  his  agent  is 
entitled  to  attend.' 


*  See  form  of  certificate,  Appendix  XVI.,  No.  11,  p.  [202]. 

'  See  rule  55  of  schedule  FirHt  of  the  Ballot  Act. 

'  See  rule  51  of  schedule  First  of  the  Ballot  Act,  and  footnote 
4  to  No.  56  of  these  Observations. 

The  question  whetlier  rule  &L  should  be  construed  as  giving 
candidates  only  a  limited  right  of  being  present,  to  the  same  effect 
as  if  the  words  '*•  for  such  purposes ''  were  added  to  it,  was  considered 
fully  in  the  case  of  Clementson  r.  Mason,  25th  February  1875,  and 
on  that  subject  Mr.  Justice  Brett  observed  as  follows  : — "  The 
final  question  then  is,  whether  words  should  be  also  added  to  this 
rule  51.  Nothing  can  be  more  difficult  to  determine.  If  the  candi- 
date  has  this  absolute  right,  it  is  a  useless  and  barren  right  to  him, 
unless  it  be  that  it  will  give  him  the  power  of  dealing  with  a  servant  or 
tenant  of  his  own,  either  for  not  commg  to  vote  at  all,  or,  if  the  servant 
or  tenant  be  illitenite,  or  blind,  or  unable  from  physical  defect  to  make 
a  mark,  for  voting  against  him.  Can  it  be  that  the  words  are  to  be 
construed  so  as  to  give  him  such  a  barren  and  useless  or  mischievous 
right,  when  all  the  other  provisions  of  the  statute  seem  to  ignore  or 
militate  against  such  a  right?  With  much  distrust,  I  come  to  the  con- 
clusion that,  whatever  the  real  intention  may  have  been,  our  duty  is  to 
stand  by  the  ordinary  and  grammatical  construction  of  the  last  sentence 
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(7.)  All  notices  required  to  be  given  to  an  agent  by  the 
returning  oflScer  may  bo  delivered  at  or  sent  by  post  to  the 
address  as  furnished  to  the  returning  officer.^ 

53.  It  is  a  noticeable  circumstance  that  while  the  Ballot 
Act  contains  anxious  enactments  for  securing  secrecy  on 
the  part  of  returning  officers,  presiding  officers,  clerks,  and 
agents,  its  provisions  for  securing  secrecy  on  the  part  of 
candidates, — who  are  aflForded  all  the  facilities  for  obtaining 
information  which  their  agents  have, — are  very  defective. 
A  candidate  may  attend  the  poll  and  the  counting  of  the 
votes,  but  he  is  not  required  by  the  act  to  take  the  decla- 
ration of  secrecy.  This  anomaly  was  brought,  in  1872, 
under  the  consideration  of  Mr.  A.  R.  Clark,  then  Solicitor- 
General,  and  now  Dean  of  Faculty,  and  Mr.  Watson,  now 
Solicitor-General,  and  they  were  asked  whether,  in  their 
opinion,  it  could  be  held  that  a  candidate  who  undertakes 
the  duties  which  any  agent  of  his,  if  appointed,  might 
undertake,  becomes  subject  to  all  the  obligations  to  which 
the  agent  would  be  Uable,  and  specially  that  of  secrecy ; 

in  the  rule,  as  there  is  no  overwhelming  ground  for  otherwise  interpret- 
ing it.  This  is  the  rule  of  construction  which  this  Court  has  before 
declared  must  be  rigidly  applied  to  statutes  of  this  kind.  Although 
there  are  strong  grounds,  to  be  collected  from  the  consideration 
of  other  parts  of  the  statute  and  its  schedules,  for  suspecting  that 
the  intention  was  to  give  only  a  limited  right  to  the  candidate  of 
being  present,  as  such,  at  the  polling  stations  and  at  the  place  for 
counting  the  votes,  still  there  is  nothing  to  make  it  sufficiently  certain 
that  the  words  ou^ht  not  to  bo  construed  according  to  their  ordinary 
and  grammatical  signification :  and  then  they  signify  that  the  candidate 
may,  aa  such,  be  present  at  any  polling  station  and  at  the  place  of 
counting  the  votes.  The  word  ^candidates*  is  the  word  which  must  be 
read  into  the  exceptions  in  rules  21  and  33.  Nothing  must  be  read  into 
this  rule  61."    [L.  R.  (C.  P.),  vol.  x.  p.  209.] 

The  judgment  of  Mr.  Justic  Brett,  it  was  stated,  was  concurred  in 
by  Sir  Henry  Keating,  who  had  previously  resigned  as  judge.  Mr. 
Justice  Denman  adopted  the  same  view,  and  stated  as  follows  :-— 

''*'  The  words  of  the  clause  are  unlimited ;  and  it  would  require  the 
insertion  of  other  words,— such  as,  'for  that  purpose,'  or  'for  either  of 
the  purposes  aforesaid,' — in  order  to  restrict  their  application  to  the  two 
special  purposes  mentioned  in  the  earlier  part  of  the  clause.  This  I  do 
not  feel  at  liberty  to  do,  from  a  mere  suspicion,  however  strong,  that  it 
might  have  been  the  intention  of  the  legislature  that  the  right  of  the 
candidate  should  be  so  restricted." 

*  See  rule  52  of  schedule  First  of  the  Ballot  Act. 
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and  also,  whether  provosts  or  chief  magistrates  acting  as 
returning  officers  should  require  all  candidates  to  take  a 
declaration  of  secrecy  as  a  condition  of  being  admitted  to 
a  poll  or  to  the  counting  of  the  votes.^  Their  opinion 
was  given  to  the  eflTect  that,  while  it  appears  contrary 
to  the  spirit  of  the  act  that  a  candidate  should  be  per- 
mitted to  undertake  these  duties  without  having  first 
made  the  statutory  declaration  of  secrecy,  they  could 
not,  in  the  absence  of  any  words  of  enactment  bearing 
either  directly  or  indirectly  upon  the  matter,  advise  return- 
ing or  presiding  officers  to  imdertake  the  responsibility  of 
excluding  candidates  who  decline  to  make  such  declara- 
tion. In  such  circumstances,  if  candidates  intend  to  avail 
themselves  of  the  power  conferred  by  the  51st  rule,  and 
to  be  present  in  the  polling  station  or  at  the  counting  of 
the  votes,  they  would  do  well  to  conform  to  the  spirit  of 
the  act,  by  taking  the  declaration  of  secrecy,  and  acting 
rigidly  according  to  its  requirements.  If,  however,  they 
do  not  take  the  declaration  of  secrecv,  there  are  no  means 
of  compelling  them  to  do  so;*  and  they  should  not  be 
excluded  either  by  presiding  officers  or  by  returning 
officers  from  the  polling  station  or  from  the  coimting  of 
the  votes.  It  will  be  prudent  to  give  to  candidates 
the  same  intimations  as  to  the  time  and  place  of  coimting 
the  votes  as  the  Ballot  Act  appoints  to  be  given  to  the 
agents  of  candidates.* 

(5.)  Arrangements  for  Taking  the  Poll. 

54.  The  presiding  officers  and  clerks  should  be  at  their 
posts  at  least  twenty  minutes  before  eight  o'clock  A.  M.,  so 
that  they  maybe  ready  to  begin  punctually  at  eight  o'clock,* 

'  See  sections  4  and  16,  sub  section  (2),  and  rules  33  and  54  of 
schedule  First  of  the  Ballot  Act. 

'  See  opinion  of  Mr.  Justice  Brett  in  Glementson  v,  Mason,  25th 
February  1875,  [L.  R.  (  C.  P.)  vol.  x.  p.  214.1 

*  See  Memorial  and  Opinion,  Appendix  X v.,  pp.  [1741,  [176J9 
and  [1861 

'  See  3  and  4  Will.  IV.,  cap.  76,  section  9,  and  3  and  4  Will  IV., 
cap.  77,  section  6.     See  No.  77  of  these  Observations. 
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when  the  poU  is  appointed  to  commence.  Each  presiding 
officer  should  have  two  clerks,  and  be  provided  with  the 
several  articles  enumerated  in  the  footnote  to  No.  49  of 
these  Observations.  He  should  also  have  a  private  seal 
wherewith  to  seal  up  the  ballot  box  and  papers.^ 

55.  In  so  far  as  the  arrangements  for  voting  in  each 
polling  station  have  reference  to  the  letters  of  the 
alphabet  with  which  the  surnames  of  the  voters  begin, 
they  should  be  explained  in  placards  posted  up  outside 
and  inside  of  the  polling  station,  and  six  copies 
of  each  of  these  placards  should  be  fomished  to  the 
presiding  officer,  to  enable  him  to  provide  against  acci- 
dent. Each  presiding  officer  should  see,  before  the  poll 
begins,  that  copies  of  these  placards  are  posted  up  outside 
and  inside  of  the  polling  station  under  his  charge.  The 
directions  to  voters  in  voting  should  also  be  posted  up  in 
each  compartment,  and  the  presiding  officer  should  see 
that  this  is  done.  No  person  must  be  admitted  to  vote 
at  any  polling  station  except  the  one  allotted  to  him.* 

56.  It  is  the  duty  of  the  presiding  officer  to  keep  order 
at  his  station.  Before  the  poll  commences  he  should 
regulate  the  number  of  electors  to  be  admitted  into  the 
polling  station  at  a  time,*  and  should  instruct  the  police 
constables  on  duty  at  the  station  accordingly.  It  is  ex- 
pedient that  not  more  electors  shoidd  be  within  the  polling 
station  at  one  time  than  there  are  compartmenta  in  the 
station,  and  all  other  persons  should  be  excluded,  except 
the  clerks,  the  candidates,  the  agents  of  the  candidates, 
and  the  constables  on  duty.*  Only  one  agent  for  each 
candidate  should  be  allowed  into  each  polling  station; 
and  each  agent  should  produce,  as  the  warrant  for  his 

'  See  rales  23  and  29  of  schedule  First  of  <<The  Ballot  Act,  1872." 

'  See  rule  18  of  schedule  First  of  the  Ballot  Act. 

4  See  rule  21  of  schedule  First  of  the  Ballot  Act. 
See  rules  21,  59,  and  51  of  schedule  First  of  the  Ballot  Act. 

Rule  21  directs  the  presiding  officer  to  exclude  all  persons, 
''  except  the  clerks,  the  agents  of  the  candidates,  and  the  constables 
on  duty."     But  rule  51  enacts  that  **a  candidate  may  be  present 
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admission,  a  certificate  under  the  hand  of  the  returning 
officer  that  he  is  entitled  to  admission.^ 

57.  The  presiding  officer  should  have  before  him  the 
ballot  box,  the  stamping  instrument,  and  the  several  hsts 
or  sheets  enumerated  in  the  footnote  to  No.  49  of  these 
Observations,  and  should  be  placed  so  as  to  command  a 
fall  view  of  the  compartments  in  the  polUng  station  under 
his  charge.*  One  of  the  clerks  should  have  before  him  the 
copy  of  the  register  of  voters  for  the  ward ;  and  the  other 
clerk  should  have  before  him  the  books  containing  the 
ballot  papers.  The  clerks  should  be  so  placed  that  the 
presiding  officer  may  overlook  their  work ;  and  it  is  of 
great  importance  that  he  should  not  only  rigidly  adhere 
to  the  provisions  of  the  Ballot  Act  himself,  but  secure 
strict  adherence  to  them  on  the  part  of  the  clerks.* 
Failure  of  duty  in  this  respect  may  vitiate  the  elec- 
tion, and  subject  the  presiding  officer  to  questions  of 
personal  responsibility.* 

58.  Just  before  the  commencement  of  the  poll,  the  pre- 
siding officer  must  show  the  ballot  box  empty  to  such 

at  any  place  at  which  his  agent  may,  in  pursuance  of  this  act  [the 
Ballot  Act]  attend."  The  Court  of  Common  Pleas  in  England  ha^e 
held,  in  the  case  of  Clementson  v.  Mason,  25th  February  1875 

tL.  K.  (C.  P.),  vol.  X.  p.  209],  that  in  virtue  of  the  51st  rule,  a  candidate 
IBS  a  right  to  be  present,  as  such,  along  with  his  agent,  at  any 
polling  station,  and  at  the  place  appointed  for  the  counting  of  the 
votes,  without  being  called  upon  to  assign  any  reason  as  to  the  cause 
of  his  prenence. 

See  also  No.  68  of  these  Observations,  pp.  88,  89. 
'  See  form  of  appointment  of  agents  of  candidates,  and  of  certifi* 
cate  by  the  provost  or  chief  magistrate.     Appendix  XYI,,  Nos.  10 

and  11,  pp.  [201],  [2021 

'  See  the  Drogheda  election  case,  29th  May  1874,  referred  to  in 
note  to  No.  40,  subsection  (3),  of  these  Observations,  pp.  58,  59. 

'  For  the  convenience  of  the  presiding  officers  and  others  engaged 
in  elections,  these  provisions  have  been  formulated  into  specific 
instructions,  which  see  in  Appendix  No.  XVII.,  pp.  [227],  [237]. 

^  See  section  11  of  the  Ballot  Act. 

See  also  Pickering  v.  James,  10th  June  1873  [L.  R.  (C.  P.), 
vol.  vii.  p.  489],  referred  to  in  the  footnotes  to  Nos.  61  and  74  of 
the^e  Observations. 
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persons,  if  any,  as  may  be  present  in  the  polling  station, 
so  that  they  may  see  that  it  is  empty,  and  must  then 
lock  it  lip,  and  place  his  seal  upon  it  in  such  manner  as 
to  prevent  its  being  opened  without  breaking  the  seal, — 
the  aperture  in  the  top  of  the  box  being  left  open 
for  receipt  of  the  ballot  papers.  The  ballot  box  must, 
thereafter,  be  placed  in  view  of  the  presiding  officer  for 
the  receipt  of  ballot  papers,  dnd  kept  so  locked  and 
sealed.* 

59.  When  an  elector  appears,  the  clerk  who  has  before 
him  the  copy  of  the  register  of  voters  shoidd  ascertain 
his  name  and  exact  address,  and  look  up  the  entry  appli- 
cable to  him  in  the  register.*  Having  found  it,  he  must 
call  out  the  number,  name,  and  description  of  the 
elector,  as  stated  in  the  register,  and  put  a  distinct 
mark  in  the  register  against  the  number  of  the  elector  to 
denote  that  ho  has  received  a  ballot  paper,  but  without 
showing  the  particular  ballot  paper  which  he  has  received. 
As  there  may  be  many  persons  of  the  same  name  in  each 
ward,  great  care  should  be  taken  to  secure  accuracy.*  If 
the  name  of  the  person  who  claims  to  vote  does  not  appear 
on  the  register  according  to   wliich  the  votes  are  ap- 

*  See  rule  23  of  schedule  First  of  the  Ballot  Act. 

*  In  practice,  the  elector,  when  he  presents  himself,  frequently 
hands  the  presiding  officer  or  polling  clerk  a  card,  furnished  to 
him  on  behalf  of  one  or  other  of  the  candidates,  containing  the 
number  of  the  elector  on  the  register.  There  can  be  no  objection 
to  the  use  of  this  card  if  it  facilitates  the  finding  of  the  elector's 
name.  But  in  every  case  the  name  and  address  of  the  elector 
should  be  stated  by  himself  before  he  is  supplied  with  a  voting 
paper.  In  the  Warrington  case,  tried  before  Mr.  Justice  Martin 
on  4th  February  1869,  the  judge  observed — **The  ticket  is  merely 
given  to  the  voter  to  enable  him  to  vote  with  greater  ease;  it  has 
nothing  to  do  with  the  voting.  Properly  speaking,  the  poll  clerk 
ought  to  have  nothing  to  do  with  tickets,  but  be  should  take  from 
the  mouth  of  the  voter  *  for  whom'  he  votes,  his  number  on  the 
register,  and  his  address."  [O'M.  and  H.  Reports,  vol.  i.  p.  46.] 
Since  the  passing  of  the  Ballot  Act;  of  course,  the  question  *for 
whom'  the  elector  votes  is  not  put 

'  See  rule  24  of  schedule  First  of  the  Ballot  Act 


82  ELECTION  OF  COUNCILLORS,  ETC.       [ObBervatiooi. 

pointed  to  be  taken,^  Iris  vote  cannot  be  received.  The 
mere  misnaming  or  inaccurate  description  of  an  elector  in 
the  register,  however,  should  not  prevent  his  vote  from 
being  received,  provided  the  presiding  officer  be  satisfied 
that  the  entry  in  the  register  is  really  intended  to  apply 
to  the  person  who  claims  to  vote,*  and  he  takes  the 
declaration  of  identity  prescribed  by  "The  Municipal 
Elections  Amendment  (Scotland)  Act,  1868." ' 

60.  The  other  clerk,  who  has  before  him  the  books 
containing  the  ballot  papers,  should,  whenever  the 
number  of  the  elector  is  so  called  out,  write  the  number 
on  the  counterfoil,  repeating  the  number  aloud  so  as  to 
ensure  accuracy,*  after  which  he  should  detach  the  ballot 
paper  from  the  counterfoil  and  hand  the  paper  to  the 
presiding  officer.* 

61.  The  presiding  officer  must  then  mark  the  ballot 
paper  with  the  official  mark,  but  only  once  on  each  side. 
If  a  perforating  or  embossing  stamp  be  used,  one  impres- 
sion will  be  sufficient,  as  the  mark  will  be  visible  on  both 
sides.  Whatever  stamp  be  used,  however,  the  presiding 
officer  should  see  that  the  mark  is  distinct  on  both  sides 
of  the  ballot  paper.  When  properly  marked,  the  paper 
should  be  handed  to  the  voter,  who  must  forthwith 
proceed  into   one   of  the   compartments  in  the  polling 


*  See  the  Acts  3  and  4  Will.  IV.,  cap.  76,  section  8;  and  3  and 
4  Will  IV.,  cap.  77,  section  4. 

»  See  3  and  4  Will.  IV.,  cap.  76,  section  35,  and  **  The  Muni- 
cipal Elections  Amendment  (Scotland)  Act,  1868,''  section  8  ;  see 
also  Nos.  64,  68,  and  76  of  these  Observations. 

»  See  No.  68  of  these  Observations. 

*  In  the  case  of  Pickering  v,  Startin,  13th  January  1872,  it 
was  objected  to  certain  votes  at  the  Birmingham  municipal  elec- 
tion in  1872  that  the  returning  officer  had  neglected  to  insert  in 
the  counterfoils  of  the  voting  papers  the  numbers  of  the  voters 
appearing  in  the  burgess  roll.  The  report  of  the  case  does  not 
show  that  any  decision  was  given  on  the  objection.  [L.  T.  (N.  S.) 
vol.  xxviii.  p.  111.] 

*  See  rule  24  of  schedule  First  of  the  Ballot  Act. 
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station,  and  there,  with  the  pencil  provided  in  the  com- 
partment, secretly  mark  the  paper  by  placing  a  cross, 
thus  X,  on  the  right-hand  side  opposite  the  name  of  each 
of  the  candidates  for  whom  he  votes,  then  fold  the  paper 
up  so  as  to  conceal  his  vote,  and  after  showing  the  official 
mark  on  the  back  to  the  presiding  officer,  deposit  the 
paper  so  folded  up  in  the  ballot  box  in  the  presence  of 
the  presiding  officer,  and  immediately  leave  the  station.^ 
The  presiding  officer  must  allow  no  paper  to  be  deposited 
in  the  ballot  box  except  such  as  bears  upon  it  the  official 
mark.*    Neglect  of  this  rule  occasions  great  inconvenience 


*  See  section  2  of  the  Ballot  Act ;  rules  24  and  25  of  schedule 
First  of  that  Act ;  and  form  of  directions  for  the  guidance  of  the 
voter  in  voting,  appended  thereto. 

In  the  case  of  Pickering  v.  James,  10th  June  1873,  the  Court  of 
Common  Pleas  in  England  held  that  the  Ballot  Act,  by  implica- 
tion, imposes  a  duty  prima  facie  on  the  presiding  officer  at 
a  polling  station  during  an  election  to  deliver  to  the  voters 
voting  papers  bearing  the  official  mark  appointed  under  the 
act  for  the  election,  and  to  be  present  during  such  election  at 
the  polling  station,  so  that  the  voters,  before  depositing  their 
voting  papers  in  the  ballot  box,  can  show  to  him  the  official  mark 
on  the  back  of  such  papers,  in  accordance  with  the  statute.  For 
breach  of  these  duties,  being  purely  ministerial,  an  action  will 
lie  by  a  party  aggrieved, — e.g.^  who  has  thereby  lost  the  election 
through  votes  given  to  him  being  void  for  want  of  the  official 
mark, — without  alleging  malice  or  want  of  reasonable  care  on  the 
part  of  the  defendant.  [L.  R.  (C.  P.),  vol.  viii.  p.  489  ;  L.  T., 
vol.  xxix.  p.  210.]  In  that  case  Chief- Justice  Bovill  and 
Mr  Justice  Grove  expressed  an  opinion  that  the  Ballot  Act 
does  not  impose  on  the  presiding  officer  the  duty  of  ascertaining, 
before  the  voter  deposits  a  voting  paper  in  the  ballot  box,  whether 
the  official  mark  is  on  such  paper.  On  the  other  hand,  Mr  Justice 
Keating  and  Mr  Justice  Brett  held  that  the  statute  does  impose 
such  duty  on  the  presiding  officer. 

See  the  judgment  in  Pickering  v.  James,  quoted  in  the  footnote 
to  No.  74  of  these  Observations,  pp.  103-108. 

The  minute  directions  of  the  Ballot  Act  as  to  the  manner  in 
which  the  voter  is  to  mark  his  vote  on  the  ballot  paper,  must  be 
strictly  adhered  to,  and  any  departure  from  the  prescribed  form  may 
imperil  the  validity  of  the  vote.  See  on  this  subject  No.  90  of 
these  Observations. 

'  See  Nos.  70  and  72  of  these  Observations. 
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afterwards,   and   may,   moreover,  expose   the   presiding 
officer  to  personal  claims  of  damage.^ 

62.  Though  the  Ballot  Act  directs  the  voter  to  mark 
his  vote  secretly,  and  to  fold  up  his  ballot  paper  so  as  to 
conceal  his  vote  before  placing  the  paper  in  the  ballot 
box,  it  imposes  no  penalty  on  the  voter  who  fails  to  do 
so ;  nor  does  it  nullify  any  vote  which  may  be  displayed ; 
nor  does  it  empower  the  presiding  officer  to  refuse  to 
receive  the  voting  paper  of  an  elector  who  violates  the 
secrecy  thus  enj  oined.  The  presiding  officer  must  therefore 
allow  the  ballot  paper  to  be  deposited  in  the  ballot  box. 


'  See  Hamilton  v.  The  Police  Commissioners  of  Dunoon,  1«Mh  January 
1875.  In  this  case,  the  returning  oiBcer,  who  also  acted  as  pre- 
8idin$]f  officer  in  the  election  of  police  commissioners,  which  took  place 
on  20tii  October  1873,  impressed  the  whole  of  the  ballot  papers  with  his 
official  mark  ^^R,'*  in  the  morning  and  before  the  poll  opened,  retainin(( 
all  the  papers  and  the  stamping  instrument  in  bis  own  possession  until 
after  the  election.  The  Lord  Ordinary  (Giffi)id),  on  27th  October  1874, 
held  that  the  object  of  requiring  the  presiding  officer  to  impress  each 
ballot  paper  with  the  official  mark  at  the  time  of  giving  it  to  the  voter 
was  to  prevent  the  introduction  into  the  ballot-box  of  anj  voting  papers 
except  those  delivered  by  the  presiding  officer  to  the  voters,  and  that 
this  object  was  accomplished  by  the  presiding  officer  keeping  in  his  own 
custody  all  his  marked  voting  papers  and  his  stamping  instrument  all 
through  the  election.  There  could  be  no  stamped  voting  papers  in 
the  ballot  box  but  those  given  out  by  the  presiding  officer,  who  acted 
from  the  best  motives,  and  his  act  did  not  affect  the  **  principles  "  of  the 
Ballot  Act  or  the  ^^  result  of  the  election.'*  It  was  just  such  a  mistake 
as  is  saved  by  section  13  of  the  Ballot  Act.  His  Lordship  added— 
^^It  was  no  doubt  very  ingeniously  urged  for  the  pursuer,  that  the 
irregularity  in  question  was  not  only  a  violation  of  the  rules  in  the 
schedule,  but  a  violation  of  the  Ballot  Act  itself  (section  2),  which 
contains,  more  shortly  expressed,  many  of  the  rules  contained  in  the 
schedule.  It  was  argued  that  section  18  may  save  violations  of  the  result 
but  not  violations  of  the  Act  itself.  The  Lord  Ordinary  thinks  this  is 
much  too  strict  a  reading.  Undoubtedly  the  thing  done  was  a  contra- 
vention of  the  ^*  rules,*'  and  as  such  it  is  saved  by  section  13,  although 
it  also  occurs  in  the  statute.  The  **  rules"  are  expressly  declared  part 
of  the  statute,  and  it  seems  out  of  the  question  to  hold  that  the  non- 
strict  compliance  with  everything  in  section  2  must,  without  any 
discretion  in  the  Court,  absolutely  void  every  election.  Besides,  and 
altogether  aprtrt  from  section  13,  there  is  room  for  the  distinction 
between  provisions  directory  and  provisions  absolute  and  indispensable. 
Diiections  to  the  returning  officer  may  be  fulfilled  by  equivalents  if 
this  is  innocently  done, — their  violation  does  not  at  least  necessarily 
annul  the  election.  This  principle  seems  to  have  been  recognised  as 
applicable  to  the  Ballot  Act  in  various  English  cases.    See  among 
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63.  Though  the  Ballot  Act  declares  that  any  ballot 
paper  shall  be  void  and  not  counted  which  has  not  on  its 
back  the  official  mark,  or  on  which  votes  are  given  to 
more  candidates  than  the  voter  is  entitled  to  vote  for,  or 
on  which  anything  except  the  number  on  the  back  is 
written  or  marked  by  which  the  vote  can  be  identified, 
the  presiding  oflicer  must  allow  the  objectionable  paper 
to  be  deposited,  leaving  it  to  be  dealt  with  by  the  return- 
ing officer  in  counting  the  votes.^ 

64.  If  any  person  appears  and  claims  to  vote  who  is 
obviously  a  minor,  or  non  compos  mentis,  the  presiding 
officer  may  exclude  him  from  voting,  though  his  name 
is  entered  in  the  register  of  voters.  But  the  disquali- 
fication must  be  very  apparent  to  warrant  such  exclusion." 


others  Pickering  v.  Startin,  13th  January  1873,  28  Law  Times,  III; 
Pickering  v.  James,  J 0th  June  1873,  Law  Reports,  8  C.  P.  489 ;  Borough 
of  Hackney.  15th  and  16th  April  1874,  31  Law  Times,  p.  69.  In  these 
cases  all  the  Judges  seem  to  recognise  the  broad  distinction  between 
provisions  which  affect  the  " principle'*  of  vote  by  Imllot,  and  mere 
details  which  are  arbitrary,  and  the  object  of  which  may  be  accom- 
plished in  various  ways.  See  Mr.  Justice  Grove's  opinion  in  the 
Hackney  case."  The  interlocutors  pronounced  by  the  Lord  Ordinary, 
dated  19th  February  1874,  lOth  July  1874,  and  *27th  October 
1874,  were  reclaimed  against,  but  were  adhered  to  by  the  First 
Division  of  the  Court,  who  sustained  the  election  without  pro- 
nouncing any  opinion  on  the  objections  taken  under  the  Ballot  Act  as 
to  irregularities  committed  by  the  returning  officer.  These  objcciions — 
which  were  disposed  of  by  the  Lord  Ordinary's  interlocutor  of  27tb 
October  1874 — would,  it  was  remarked  by  the  Lord  President,  and 
by  Lord  Ardmillan,  if  sustained,  have  had  the  effect  of  annulling  the 
entire  election,  but  could  not  be  entertained  under  the  conclusions 
of  the  summons.  Both  their  Lordships,  however,  observed  that  the 
manner  in  which  the  returning  officer  dealt  with  the  stamping  of  the 
ballot  papers  was  a  very  serious  irregularity.  Whether  or  not  it  would 
void  the  election  was  a  question  on  which  they  expressed  no  opinion. 
[Session  Cases  (Fourth  Series),  vol.  ii.  p.  299 ;  The  Scottish  Law  Reporter, 
vol.  xii.  p.  257.] 

'  See  section  2  of  the  Ballot  Act ;  and  rules  25  and  36  of  schedule 
First  of  that  Act. 

•  The  Education  (Scotland)  Act,  1872,  provided  by  section 
12,  subsection  (2),  that  the  electors  of  the  School  Boards  should 
*'  consist  of  all  pei'sons,  being  of  lawful  age,  and  not  subject  to 
any  legal  incapucity,"  whose  names  were  entei*ed  in  the  latest 
Valuation  Roll.  The  then  Lord  Advocate  (now  Lord  Young), 
in  an  opinion  given  to  the  Town  Council  of  Glasgow    on  4th 
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On  the  Bame  principle,  it  appears  to  the  writer,  the  pre- 
siding officer  should  withhold  a  ballot  paper  from  a  woman 
if  she  claimed  to  vote,  though  her  name  may  possibly 
have  been  placed  on  the  municipal  register.^ 

65.  On  the  application  (1)  of  any  voter  who  is  in- 
capacitated by  blindness  or  other  physical  cause  from 
voting  in  the  manner  prescribed  by  the  act ;  or  (2)  of  any 
voter  who  declares  that  he  is  of  the  Jewish  persuasion,  and 
objects  on  religious  grounds  to  vote  in  the  manner  pre- 
scribed by  the  act,  if  the  poll  be  taken  on  a  Saturday ; 
or  (3)  of  any  voter  who  makes  the  statutory  declara- 
tion of  inability  to  read,  and  which  must  be  made  in 
the  way  and  manner  hereinafter  explained,  the  pre- 
siding officer  must,  in  the  presence  of  the  candidates 
or  of  the  agents  of  the  candidates,  cause  the  vote  of 
such  voter  to  be  marked  on  one  of  the  ordinary  ballot 
papers,  printed  on  white  paper,  in  manner  directed  by 
such  voter,  and  the  ballot  paper  to  be  placed  in  the  ballot 
box.  If  in  marking  such  votes  the  presiding  officer 
uses  ink,  he  should  be  carefiil  to  dry  the  mark  before 
folding  the  ballot   paper,   otherwise  the  mark  may  be 


February  1873,  held  the  words  *Megal  incapacity"  (which  are 
the  same  as  those  employed  with  reference  to  parliamentary 
and  municipal  elections)  to  signify  such  incapacity  as  attaches  to 
minors  and  persons  non  compos  nientia,  and  said  "  the  presiding 
officers  at  the  polling  places  must  judge  of  the  age  and  capacity 
of  persons  presenting  themselves  as  electors.'*  The  then  Solicitor- 
General,  and  now  Dean  of  Faculty  (Mr.  A.  R.  Clark),  also  in  an 
0])inion  which  he  gave  to  the  Town  Council  of  Edinburgh  on  Ist 
March  1873,  said,  "  I  am  of  opinion  that  the  returning  officer  [in 
the  School  Board  Election]  is  entitled  to  exclude  such  persons  as 
are  minora  or  insane,  or  are  known  to  be  so.  I  further  think 
that  he  would  be  entitled  to  exclude  such  persons  from  voting  as 
ai*e  obviously  under  age,  or  are  non  compos  mentis^  though  they 
are  entered  in  the  list  of  voters.  In  these  matters  he  is,  I  think, 
vested  with  a  discretion,  though  T  think  he  ought  not  to  exercise 
it  in  the  way  of  excluding  votes,  unless  there  is  very  appai'ent 
disqualification.*' 

*  Brown  v.  Ingram,  19  December  1868,  7  MTherson,  281. 
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duplicated  and  questions  raised.^  The  name  and  number 
on  the  register  of  voters  of  every  voter  whose  vote  is  so 
marked,  and  the  reason  why  it  is  so  marked,  must  be 
entered  on  the  Ust  called  '*  The  List  of  Votes  marked  by 
the  Presiding  Officer.'*  The  declaration  of  inabiUty  to  read 
should  be  made  by  the  voter,  at  the  time  of  polling,  before 
the  presiding  officer,  who  should  attest  and  retain  it* 
till  the  close  of  the  poll,  when  it  must  be  put  up  in  a 
packet  and  transmitted  to  the  returning  officer,  in  the 
manner  explained  in  No.  78  of  these  Observations.* 

66.   As  the  purpose  of  the  Ballot  Act  is  to   secure 


»  In  the  Birmingham  municipal  election  of  1874,  two  ballot 
papers,  marked  in  ink,  had  been  folded  up, — ^thereby  causing  a 
corresponding  mark  on  another  part  of  the  paper.  These  papers, 
along  with  others  marked  with  more  than  one  cross,  were 
sustained  by  the  returning  officer,  at  the  counting  of  the  votes, 
without  objection,  but  were  afterwards  objected  to  as  being 
marked  with  more  than  one  cross.  The  Court  of  Common 
Pleas  in  England,  however,  repelled  the  objection.  [Woodward 
V.  Sarsons,  9th  July  1875,  L.  T.,  vol.  xxxii.,  pp.  867-873.] 

•  See  rule  26  of  schedule  Firat  of  the  Ballot  Act.  See  form  of 
declaration  and  attestation.  Appendix  XVI.,  No.  17,  p.  [209]. 

»  In  the  Birmingham  municipal  election  of  1874,  about  twenty 
ballot  papers  were  marked  b}'  the  presiding  officer  at  the  polhng 
station  No.  125,  by  the  direction  of  voters  who  were  unable  to 
read.  Each  of  these  ballot  papers  was  placed  by  the  presiding 
officer  in  the  ballot  box,  wrapped  up  in  the  "declaration  of 
inability  to  read"  made  by  the  voter  for  whom  such  vote  was 
marked.  Each  of  the  votes  so  given  and  so  marked  by  the 
presiding  officer  could  have  been,  but  none  was,  in  fact,  identified 
by  the  returning  officer  at  the  counting  of  the  votes,  by  comparing 
the  ballot  papers  with  the  declarations  of  inability  to  read  in 
which  they  were  wrapped.  The  returning  officer  sustained  all  these 
votes,  which  were  afterwards  objected  to  on  the  ground  that  the 
folding  up  of  the  ballot  papers  of  the  illiterate  voters  in  the 
declarations  of  inability  to  read  amounted  in  effect  to  a  clear 
breach  of  the  enactment  by  section  2  of  the  Ballot  Act,  that 
"  the  votes  shall  be  given  by  ballot,"  and  was,  moreover,  a  con- 
travention of  rule  29  of  schedide  First  of  the  Act,  which  requires 
these  declarations  to  be  made  up  by  the  presiding  officer,  at  the 
close  of  the  poll,  into  a  separate  packet,  sealed  with  his  seal,  and 
so  delivered  to  the  returning  officer.     The  Court  of  Common 
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secrecy  in  voting,  the  presiding  officer  should,  before 
taking  such  votes,  cause  the  poUing  station  to  be  cleared 
of  all  persons  except  the  voter,  the  clerks,  the  candidates 
and  their  agents.^ 

67.  If  a  person  representing  himself  to  be  a  particular 
elector  named  on  the  register  applies  for  a  ballot  paper 
after  another  person  has  voted  as  such  elector,  the 
applicant,  upon  taking  the  declaration  prescribed  in 
schedule  (A)  of  "The  Municipal  Elections  Amendment 
(Scotland)  Act,  1868,"*  which  declaration  the.  presiding 
officer  shoidd  administer,  will  be  entitled  to  mark  a  ballot 
paper  in  the  same  manner  as  any  other  voter ;  but  the 
ballot  paper  to  be  used  must  be  that  printed  on  green  ,, 
paper,  and  must  not  be  put  into  the  ballot  box,  but  must  ^ 
be  given  to  the  presiding  officer,  and  indorsed  by  him 
with  the  name  of  the  voter  and  his  number  in  the 
register,  and  set  apart  in  a  separate  packet.'     The  name 

Pleas  in  England  held  that  **  there  was  a  breach  by  the  pre- 
siding officer  of  the  directions  in  rule  26,  but  there  was  no 
breach  for  which  by  enactment  the  ballot  papers  can  be 
rejected.  The  votes  were  given  in  the  way  prescribed,  but 
the  pi-esiding  officer  dealt  with  the  declai-ations  erroneously. 
We  are  of  opinion  that  those  votes  were  properly  counted." 
[Woodward  v.  Sarsons,  9th  July  1875,  L.  T.,  vol.  xxxiL  pp. 
867-873. 

*  See  rule  26  of  schedule  First  of  the  Ballot  Act 
This  rule  appoints  such  votes  to  be  marked  '*  in  the  presence  of 
the  agents  of  the  candidates/'  and  does  not  refer  to  the  candidates, 
whose  presence  does  not  appear  to  bft  contemplated  in  this  and 
several  other  provisions  of  the  act  [e,g.,  sections  4  and  11,  and  rule 
21].  The  inconvenience  of  a  cau'iidate  being  present  when  votes 
are  being  marked  is  obvious.  Hut  the  express  enactment  of  rule 
51  has  been  held  by  the  Court  of  Common  Pleas  in  England  to 
confer  the  right  on  candidates  to  be  present  in  the  polling  station, 
and  at  the  counting  of  the  votes.  [Clementson  v.  Mason,  25th 
February  1875,  L.  R.,  (C.  P.)  vol.  x.  p.  209.] 

'  See  form  of  declaration,  Appendix  XVI.,  No.  16,  p.  [208]. 

'  Sec  rules  27  and  30  of  schedule  First  of  the  Ballot  Act 

In  the  case  of  Pickering  v,  Startiu,  13th  January  1872,  it  was 

objected,  but  the  report  does  not  show  that  any  decisiou  was  given 

on  the  objection,  that  certain  **  tendered  ballot  papers  were  used 

as  ballot  papers,  and  were  put  into  the  ballot  box,  and  afterwards 
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of  the  voter  and  his  number  on  the  register  must  also  be 
entered  in  the  "  Tendered  Votes  List."  Tendered  ballot 
papers  are  not  counted  by  the  returning  officer.^ 

68.  The  only  facts  which  may  be  competently  inquired 
into  at  any  poll,  are  the  identity  of  the  party  tendering 
a  vote,  and  his  not  having  previously  voted  at  the  same 
election ;  and  these  can  be  proved  only  by  the  declara- 
tion of  the  person  so  tendering  his  vote,  if  required  by 
any  voter  on  the  register.*  The  form  of  the  declara- 
tion prescribed  by  Schedule  (A)  of  the  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1868,  is  substituted 
for  the  oaths  prescribed  by  the  Act  3  and  4  Will.  IV., 
cap.  76,  section  8,  and  schedules  (D)  and  (E)  thereto 
annexed ;  and  by  the  Act  3  and  4  Will.  IV.,  cap.  77, 
-section  4,  and  schedules  (A)  and  (B)  thereto  annexed. 
\\Tien  an  elector,  or  person  professing  to  be  an  elector, 
who  claims  to  vote,  is  required  by  any  other  elector 
on  the  register  to  make  the  declaration,  it  should 
be  proposed  by  the  presiding  oflScer  in  the  precise  words 
of  the  statute;  and  if  made,  the  vote  of  the  declarant 
must  be  received,  unless  indeed  in  the  very  special  case 
hereafter  alluded  to,  of  a  personator  applying  for  a  ballot 
paper  in  the  name  of  an  elector  who  has  not  voted.  If, 
after  being  so  required,  any  voter  refuses  to  take  the 
declaration,  his  vote  cannot  be  received. 

The  declaration,  it  may  be  observed,  is  not  that  the 
person  who  claims  to  vote  is  rightly  named  or  designed  in 
the  register  as  A.  B.,  bul  that  he  is  the  person  whom  the 
name  A.  B.  was  intended  to  describe.  If,  therefore, 
William  Buchanan  were  erroneously  entered  in  the  register 
as  Andrew  Buchanan,  he  could  properly  make  the  declara- 


counted  in  favour  of  one  of  the  candidates."  [L.  T.  (N.  S.)  vol. 
xxviii.  p.  111.] 

See  also  Nos.  68  and  76  of  these  Observations. 

'  See  rules  27  and  30  of  schedule  First  of  the  Ballot  Act. 

*  See  the  Acts  3  and  4  Will.  IV.,  c.  76,  section  8,  and  3  and  4 
Will.  IV.,  cap.  77,  section  4,  as  modified  by  *^The  Municipal 
Elections  Amendment  (Scotland)  Act^  1868,"  section  8. 
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tion,  and  his  vote  should  be  received;  ^  whilst  any  other 
person,  though  named  Andrew  Buchanan,  who  made  the 
declaration,  would  be  guilty  of  an  ofiFence. 

The  act  of  1868  only  requires  the  declaration  to  be 
made;  it  does  not  require  the  declaration  to  be  signed 
or  authenticated  in  any  way ;  but  it  is  desu^ble  to  pre- 
serve evidence  of  the  fact  that  the  declaration  has  been 
made,  and  therefore,  in  every  case  in  which  it  is  admin- 

I  In  the  Oldham  Borough  election  case,  tried  by  Mr.  Justice 
Blackburn  on  16th  March  1869,  the  following  points  were  decided : — 

il )  A  house  was  stated  in  the  register  to  be  occupied  by  William 
(rown.  In  reality  it  was  occupied  by  Thomas  Brown,  but  he  was 
seldom  at  home,  and  the  rent  and  taxes  were  always  paid  by  his 
wife.  His  son,  William  Brown,  lived  with  him,  but  had  nothing  to 
do  with  the  taking  of  the  house,  and  was  in  no  way  responsible  for 
the  rates.  Thomas  Brown,  finding  he  had  been  by  mistake  entered 
on  the  register  as  William,  voted  under  that  name.  This  was  held 
to  be  no  case  of  personation,  but  merely  a  misnomer,  and  the  vote 
was  sustained.  (2)  William  Horsfall,  the  only  man  of  the  name 
of  HorsfaU  in  the  town,  voted  in  the  name  of  Henry  Horsfoll.  This 
was  held  to  be  a  misnomer,  and  the  vote  was  sustained.  (3)  A 
person,  whose  real  name  was  Bradshaw,  had  been  entered  on  the 
register  as  William  Mills ;  he  appeared  in  the  rate-books  for  1867 
and  1868  as  William  Mills,  but  in  the  rate-book  of  1869  he 
appeared  under  his  own  name  of  Bradshaw.  Mr.  Justice  Black- 
burn observed : — **  If  the  person  on  the  register  was  called  by  a 
wrong  name,  that  does  not  vitiate  the  vote.  It  certainly  creates  a 
little  difficulty  in  the  identity,  but  it  does  not  annul  the  vote  if  he 
was  the  occupier  of  the  premises,  and  the  man  who  was  intended  to 
be  described."  The  vote  was  held  to  be  good.  (4)  William 
Warburton,  described  in  the  register  as  of  29  Moorhey  Street, 
proved  that  he  lived  at  29  Gartside  Street,  and  had  lived  in  the 
same  house  for  five  years.  The  house  had  formerly,  along  with 
some  others,  been  called  Pleasant  View ;  and  Warburton  was  rated 
on  the  rate  book  for  Pleasant  View.  It  was  proved  that  Pleasant 
View  was  in  Moorhey  Street,  but  that  in  November  1868  the  name 
was  altered  to  Gartside  Street.  Mr.  Justice  Blackburn  said  that 
this  was  a  mere  case  of  misdescription.  The  material  question  in 
these  cases  was  not  whether  the  description  was  strictly  accurate 
or  not,  but  whether  the  voter  was  the  man  who  was  intended  to  be 
on  the  register.  (5)  When  there  are  two  persons  of  the  same 
name  resident  in  one  house,  e.g.  a  father  and  son,  and  one  of  them 
is  enrolled  as  an  elector,  the  real  owner  of  the  qualification  is  the 
only  one  entitled  to  vote.  [O'M.  &  U.  Reports,  vol.  i.  pp.  162, 
153,  154.] 


Observations.]  ELECTION  OF  COUNCILLORS,  ETC.  91 

istered,  it  should  be  signed  by  the  person  by  whom  it  is 
made,  and  by  the  presiding  officer.  If  the  person  making 
the  declaration  cannot  write,  or  alleges  that  he  cannot 
w^rite,  the  presiding  officer,  applying  the  principle  recog- 
nised by  the  Ballot  Act  as  respects  the  declaration  of 
inability  to  read,  should  require  the  person  to  affix  his 
mark  to  the  declaration,  and  afterwards  certify  the  fact.^ 

The  sections  of  the  Acts  3  and  4  Will.  IV.,  caps.  76  and 
77,  which  empower  any  elector  on  the  register  to  require 
the  declaration  to  be  made  by  any  person  claiming  to 
vote,  are  not  repealed  by  the  Ballot  Act.  Such  requisition 
implies  the  presence  of  an  elector  to  make  it,  and  may  to 
that  extent  conflict  with  rule  21  of  the  Ballot  Act,  which 
directs  the  presiding  officer  to  exclude  from  the  polling 
station  all  persons  except  the  clerks,  agents,  constables,  and 
persons  engaged  in  voting.  It  has  already  been  seen,  how- 
ever, that  the  exceptions  in  rule  21  must  be  extended  to 
the  effect  of  admitting  the  candidates  themselves;*  and  it 
appears  to  the  writer  that  it  must  still  further  be  extended 
so  as  to  preserve  the  rights  of  electors  to  enter  the  polling 
station  and  require  the  declaration  to  be  put.  The  fre- 
quent exercise  of  the  right  by  electors  from  the  outside 
would  be  attended  with  much  inconvenience,  but  may 
be  almost  wholly  obviated  by  arrangements  with  the 
candidates  or  their  agents,  under  which  they,  if  present 
and  registered  electors,  might  ask  the  declaration  to  be 
administered  to  particular  electors.  But  in  every  case  in 
which  the  presiding  officer  admits  an  elector  into  the 
polling  station  for  such  a  purpose,  he  should  see  that  the 
elector  does  not  remain  there  after  the  declaration  has 
been  made. 

69.  If  a  voter  inadvertently  deals  with  his  ballot  paper 
in  such  a  manner  that  it  cannot  be  conveniently  used  as  a 
ballot  paper,  he  may,  on  delivering  the  paper  so  inadver- 
tently dealt  with  to  the  presiding  officer,  and  proving  the 

*  See  form  of  certificate.  Appendix  XVI.,  No.  16,  p.  [208]. 
«  See  subsection  (6)  ofNo.  52  of  these  Observations,  and  footnote 
thereto. 
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fact  of  the  inadvertence  to  the  satisfaction  of  the  presid- 
ing officer,  obtain  another  ballot  paper  in  place  of  the  one 
so  delivered  up.  The  new  ballot  paper  should  be  taken 
from  the  book  of  ballot  papers  in  the  ordinary  course, — the 
number  of  the  elector  on  the  register  being  marked  on  the 
counterfoil  as  if  he  were  getting  a  paper  for  the  first 
time.  But  before  the  new  paper  is  marked  Avith  the 
official  mark  and  handed  to  the  elector,  the  ballot  paper 
delivered  up  should  be  cancelled  by  writing  the  word 
"  spoilt "  across  its  face  and  upon  its  coimterfoil ;  and  a 
reference  should  be  made  on  that  counterfoil  to  the 
number  of  the  new  ballot  paper  issued.  The  spoilt  votes 
should  be  kept  secret,  and  the  spoilt  ballot  papers  must 
be  carefully  preserved  and  accounted  for,  with  the  other 
ballot  papers,  in  **  The  Ballot  Paper  Account."* 

70.  The  presiding  officer  may  do,  by  the  clerks  ap- 
pointed to  assist  him,  any  act  which  he  is  required 
or  authorised  to  do  by  the  Ballot  Act  at  a  polling 
station,  except  ordering  the  arrest,  exclusion,  or  ejec- 
tion from  the  polling  station  of  any  person.'  If  any 
person  misconducts  himselP  in  the  polling  station,  or 
fails  to  obey  the  law^ful  orders  of  the  presiding  officer,* 
he  may  immediately,  by  order  of  the  presiding  officer, 

*  See  rules  28  and  30  of  schedule  First  of  the  Ballot  Act. 

s  The  presiding  officer  will  not  be  responaible  for  the  acts  of 
commission  or  omission  of  the  clerk  in  the  performance  of  the  duties 
so  delegated,  inasmuch  as  he  does  not  appoint  the  clerk,  and  the 
relation  of  master  and  servant  does  not  exist  between  them. 
[Pickering:  v.  James,  10th  June  1873,  L.  R.  (C.  P.),  vol.  viii.  p. 
489  ;  L.  T.  vol.  xxix.  p.  210] 

iSee  the  observations  of  the  Judges  in  the  same  case  (quoted  in 
the  footnote  to  No.  74  of  these  Observations)  as  to  the  liability  of 
poll  clerks  to  be  sued  for  the  consequences  of  their  negligence 
in  performing  the  duties  assigned  to  them  by  the  presiding  officer. 

*  Under  the  term  '^  misconduct  **  must  be  included  not  only 
riotous  or  disorderly  behaviour,  but  also  such  violations  of  the  pro- 
visions of  the  Ballot  Act  as  amount  to  crimes  and  offences.  See 
Nob.  72  and  76  of  these  Observations. 

*  Such;  e.  (j,i  as  for  a  person,  who  enters  a  polling  station  for  the 
purpose  of  voting,  refusing  or  delaying  to  intimate  bis  name  to  the 
presiding  officer  or  clerks,  or  to  take  and  mark  a  ballot  paper,  and 
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be  removed  from  the  polling  station  by  any  constable  in 
or  near  that  station,  or  any  other  person  authorised  in 
writing  by  the  returning  officer  to  remove  him  ;  and  the 
person  so  removed  shall  not,  unless  with  the  permission 
of  the  presiding  officer,  again  be  allowed  to  enter  the 
polling  station  during  the  day.  Any  person  so  removed, 
if  charged  with  the  commission  in  the  polling  station  of 
any  oflFence,  may  be  kept  in  custody  imtil  he  can  be 
brought  before  a  justice  of  the  peace.  *ut  these  powers 
must  not  be  exercised  so  as  to  prevent  any  elector,  who 
is  otherwise  entitled  to  vote  at  any  polling  station,  from 
having  an  opportunity  of  voting  there.^ 

71.  The  Ballot  Act  enacts  that  "  for  the  purpose  of  the 
adjournment  of  the  poll,  and  of  every  other  enactment 
relating  to  the  poll,  a  presiding  officer  shall  have  the 
power  by  law  belonging  to  a  deputy  returning  officer."  * 
What  effect,  if  any,  that  provision  has  in  relation  to 
municipal  elections  in  Scotland  must  now  be  considered. 

None  of  the  Municipal  Election  Acts  contains  any  pro- 
vision as  to  adjourning  or  closing  the  poll,  in  the  case 


thereafter  to  deposit  it,  or  to  leave  the  station  after  he  has  voted,  or 
otherwise  to  obstruct  or  delay  the  taking  of  (he  poll. 

*  See  section  9  and  rule  50  of  schedule  First  of  the  Ballot  Act. 

The  phraseology  of  the  last  paragraph  of  section  9  of  the  Ballot 
Act  has  given  rise  to  various  questions  as  to  what  should  be  the 
action  of  the  presiding  officer  under  various  circumstances  in  which 
he  may  find  it  necessary  to  exercise  the  power  of  removal  and 
arrestment  It  appears  to  the  writer  that  nothing  more  can 
reasonably  be  deduced  from  it  than  this,  that  where  any  offender 
is  entitled  to  vote,  his  offence  shall  not  deprive  him  of  an  opportunity 
of  voting.  Accordingly,  before  any  person  who  has  not  voted  is 
removed,  he  should  be  distinctly  informed  that  if  he  desires  to  vote 
he  may  do  so.  and  he  should  be  afforded  the  means  of  doing  so.  If 
he  refuses  or  delays  to  avail  himself  of  the  opportunity  so  given,  the 
provisions  of  the  act  would  appear  to  be  satisfied,  and  the  presid- 
ing officer  relieved  of  all  obligation  to  admit  him  to  the  polling 
station  afterwards. 

The  provisions  of  section  9  apply  to  candidates  equally  with  other 
persons  misconducting  themselves  in  the  polling  station. 

'  See  section  10  of  the  Ballot  Act. 
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of  riot  or  open  violence,  corresponding  to  that  of  section 
32  of  2  and  3  Will.  IV.  cap.  65,  or  of  section  5  of  5  and  6 
Will.  IV.  cap.  78,  or  of  section  9  of  16  Vict.  cap.  28. 
But  section  5  of  5  and  6  Will.  IV.  cap.  78,  which  relates  to 
parliamentary  elections  in  burghs,  provides  that  "  where 
the  proceedings  at  any  election  shall  be  interrupted  or 
obstructed  by  any  riot  or  open  violence,  whether  such 
proceedings  shall  consist  of  the  nomination  of  candidates 
or  of  the  taking*of  the  poll,  the  sherifiF  or  his  substitute 
at  the  place  where  the  riot  or  open  violence  has  occurred 
may  adjourn  the  nomination  or  the  taking  of  the  poll  at 
the  particular  polling  place  or  places  at  which  such  riot 
or  open  violence  shall  have  happened  to  the  following 
day  or  some  other  convenient  time,  and,  if  necessary, 
may  repeat  such  adjournment  till  such  interruption  or 
obstruction  shall  have  ceased,  he  always  giving  notice 
to  the  sheriff  or  his  substitute,  who  is  to  make  the 
return  of  such  adjournment  having  been  made ;  and  the 
state  of  the  poll  shall  not  be  finally  declared,  nor  the 
result  of  the  election  proclaimed,  until  the  poll  so  inter- 
rupted or  obstructed  shall  be  closed  and  transmitted  to 
the  sheriff  or  his  substitute  who  is  to  make  the  return.'* 
And  the  Ballot  Act,  as  has  been  seen,  appoints  the  poll 
at  contested  municipal  elections  to  be  conducted,  as  far 
as  circumstances  admit,  in  the  manner  in  which  the  poll  at 
contested  parliamentary  elections  is  by  that  act  directed 
to  be  conducted.  Can  it  be  held,  then,  that  the  change 
in  the  "manner  of  taking  the  poll,"  which  it  was  the 
object  of  the  Act  to  effect,  extends  to  the  conferring  of 
power  upon  the  returning  officer  or  presiding  officer, 
which  he  did  not  previously  possess  by  statute,  in  the 
event  of  riot  or  open  violence  ?  Having  regard  to  the 
dicta  of  the  Lord  President  in  the  case  of  Hamilton  v.  The 
Police  Commissioners  of  Dunoon,^  it  seems  difficult  to 
do  so.  Moreover,  the  term  "deputy  returning  officer," 
employed  in   the  provision   of  section  10  of  the  Ballot 

*  loth  January  1875,  Session  Cases  (Fourth  series),  vol.  ii.  pp. 
309  3J0.     See  footnote  to  ^o.  157  of  these  Observations. 
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Act  above  quoted,  does  not  occur  in  any  of  the  Scotch 
Election  Acts.  It  may,  therefore,  be  questioned  whether 
the  provision  applies  at  all  to  Scotch  elections ;  but 
even  if  it  does,  and  if  the  term  must  be  held  to  mean 
the  sheriff-substitute,  it  would  appear  that  the  effect 
of  the  provision  is  simply  to  give  the  presiding 
officer  the  power  of  adjournment  which  the  sheriff 
or  his  substitute  or  the  returning  officer  possesses  by 
law.  That  power,  as  regards  the  sheriff  or  his  substitute, 
in  parhamentary  elections  under  the  statutes  above  re- 
ferred to,  is  express.  It  is  not  so  as  regards  the  return- 
ing officer  in  municipal  elections ;  and  if  he  has  it  at  all,  it 
must  be  at  common  law.  It  appears  to  the  writer,  how- 
ever, that  if  the  riot  and  violence  were  such  as  to  affect 
the  freedom  of  election,  by  depriving  the  electors  of  the 
Uberty  of  going  to  the  poll,  and  giving  their  votes  without 
obstruction  and  without  fear  or  intimidation,  the  returning 
officer  would  be  warranted  in  closing  the  poll.  Before 
doing  so  it  would  be  his  duty  to  use  personal  remon- 
strance with  the  rioters,  and  to  employ  all  the  police 
force  and  other  means  at  his  command  to  restore 
order.  But  if,  notwithstanding  his  best  efforts,  rioting 
and  violence  still  continued  to  such  an  extent  as  to 
prevent  persons  of  ordinary  nerve  and  courage  from 
going  to  the  poll  and  recording  their  votes,  it  would  be 
useless  to  proceed  further  with  the  poll.  Such  a  degree 
of  general  riot  and  violence,  it  has  been  held  by  the 
English  and  Irish  Judges,^  -^rould  vitiate  an  election ;  and 

*  See  the  dicta  of  Mr.  Baron  Martin  in  the  Salford  Borongh 
election  case,  tried  before  him  on  2d  March  1869  [0*M.  and  H. 
Reports,  vol.  i.  pp,  140,  141],  and  in  the  Nottingham  Borough 
Election  case,  tried  before  him  on  the  29th  July  1869  [flyid.  vol.  i. 
p.  246].  See  also  the  dkta  of  Mr.  Justice  Blackburn  in  the 
Staleybridge  Borough  election  case,  13th  February  1869  [Ibifl, 
vol.  i.  p.  72],  and  in  the  Stafford  Borough  election  case,  4th  May 
1869  [Ibid,  vol.  i.  p.  234] ;  of  Mr.  Justice  Keoch  in  the  Drogheda 
Borough  election  case,  15th  January  1869  [Ibid.  vol.  i.  p.  254]; 
of  Mr.  Justice  Fitzgerald  in  the  Longford  County  election  case, 
28th  March  1870  [Ibid,  vol.  ii.  p.  12] ;  and  of  Mr.  Justice  Grove 
in  the  Dudley  Borough  election  case,  28th  April  1874  [Ibid,  vol. 
ii.  p.  121]. 
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if  this  be  so,  it  may  be  assumed  that  in  such  circum- 
stances the  poll  might  legally  and  with  propriety  be 
closed.  Assuming  this  view  to  be  coiTCct,  the  presiding 
officer  might,  in  the  absence  of  the  returning  officer, 
adopt  the  same  course ;  but  in  every  case,  before  so 
acting,  he  should  represent  the  facts  to  the  returning 
officer,  with  a  view  to  his  personal  attendance  and  direc- 
tion. As  the  municipal  election  acts  do  not  contain 
any  statutory  power  of  adjournment,  while  they  do  enact 
that  no  poll  shall  be  kept  open  for  more  than  a  day,^  it 
appears  to  the  writer  that  the  poll  should  be  simply 
closed,  and  that  the  provost  or  chief  or  senior  magistrate 
should,  in  terms  of  section  9  of  The  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,  which  provides  for 
vacancies  not  being  supplied  by  reason  of  the  requisite 
number  of  councillors  not  being  elected,  from  any  cause 
whatsoever,  in  any  burgh  or  ward,  order  a  new  election, 
as  in  the  case  of  a  double  return,  or  of  a  person  dechning 
to  accept  office  as  a  councillor.' 

Any  presiding  officer,  and  any  clerk  appointed  by 
the  returning  officer  to  attend  at  the  polling  station,  may 
administer  the  declaration  which  every  person  claiming 
to  vote  may  be  required  to  take.*  None  of  the  municipal 
election  statutes  in  Scotland  authorises  any  questions  to 
be  put  to  persons  claiming  to  vote,  such  as  may  be  asked 
in  England  at  parliamentary  elections.  In  all  elections, 
of  course,  such  questions  as  may  be  requisite  to  enable 
the  presiding  officer  or  clerts  to  ascertain  who  the  claimant 
is,  or  to  connect  him  with  the  entry  in  the  register,  are 
admissible  and  proper. 

72.  Every  person  who — 

(1.)  Forges  or  counterfeits  or  fraudulently  defaces 

1  3  and  4  Will.  IV.  cap.  76,  section  9;  and  3  and  4  Will.  IV. 
cap.  77,  section  6. 

«  3  and  4  Will.  IV.  cap.  76,  section  10. 

'  See  section  10  of  the  Ballot  Act,  and  section  8  of  *'  The  Muni- 
cipal Elections  Amendment  Scotland)  Act,  1868."  See  also  So, 
68  of  these  Observations. 
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or  fraudulently  destroys  any  ballot  paper  or 
the  oflScial  mark  on  any  ballot  paper ;  or 

(2.)  Without  due  authority  supphes  any  ballot 
paper  to  any  person;^  or 

(3.)  Fraudulently  puts  into  any  ballot  box  any 
paper  other  than  the  ballot  paper  which  he 
is  authorised  by  law  to  put  in  ;*  or 

(4.)  Fraudulently  takes  out  of  the  polling  station 
any  ballot  paper;*  or 

(5.)  Without  due  authority  destroys,  takes,  opens, 
or  otherwise  interferes  with  any  ballot  box 
or  packet  of  ballot  papers  then  in  use  for  the 
purposes  o€  the  election ;  * 


^  The  presiding  officer,  and  the  clerks  appointed  to  assist  him,  are 
the  only  persons  who  can  lawfully  supply  a  ballot  paper  to  a  voter. 
Any  other  person  doing  so  will  commit  a  crime  and  an  offence  under 
the  Ballot  Act.  But  the  offence  may  also  be  committed  by  the 
presiding  officer  and  clerks.  If,  for  example,  they  were  to  give 
out  ballot  papers  to  persons  who  were  not  registered  doctors,  for  a 
fraudulent  or  unlawful  purpose,  it  can  scarcely  be  doubted  that 
they  would  incur  the  penalties  prescribed  by  this  provision  of  the 
statute. 

*  This  would  subject  to  punishment  any  elector  who  (1)  intro- 
duced into  a  ballot  box  a  paper  other  than  that  which  he  had 
received  from  the  presiding  officer,  with  a  view  to  taking  his 
ballot  paper  outside  of  th^  booth  and  using  it  for  the  manufacture 
of  spurious  ballot  papers,  or  other  unlawful  purpose;  or  (2) 
introduced  spurious  ballot  papers  into  the  ballot  box  along  with 
the  paper  he  had  received  from  the  presiding  officer.  It  is 
equally  directed  against  presiding  officers  and  clerks  placing  in 
the  ballot  box  fictitious  and  unauthorised  ballot  papers. 

*  If  one  of  the  papers  bearing  the  official  mark  be  got  out  of 
the  polling  station,  a  series  of  substitutions  may  be  made,  each 
voter  taking  in  a  ballot  paper  already  filled  up,  bearing  the 
official  mark,  and  bringing  out  the  one  given  to  him.  Thus  the 
secrecy  of  the  ballot  would  be  infringed.  Besides,  the  removal  of 
ballot  papers  from  the  polling  booth  would  open  the  door  to  fi-aud 
by  the  manufacture  of  spurious  ballot  papers,  and  the  subsequent 
surreptitious  introduction  of  them  into  the  ballot  box. 

*  After  the  ballot  box  has  been  locked  and  sealed  up  as 
described  in  No.  58  of  these  Observations,  it  must  not  be 
removed  except  by  the  presiding  officer  at  the  close  of  the  poll, 
for  the  purpose  of  being  delivered  to  the  returning  officer ;  nor 
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will  be  guilty  of  a  crime  and  offence,  and  be  liable,  if  he  is 
a  returning  officer  or  an  officer  or  clerk  in  attendance  at 
a  polling  station,  to  imprisonment  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour ;  and  if 
he  is  any  other  person,  to  imprisonment  for  any  term 
not  exceeding  six  months,  with  or  without  hard  labour. 
Any  attempt  to  commit  any  offence  above  specified  is 
punishable  in  the  manner  in  which  the  offence  itself  is 
punishable.^ 

73.  Every  officer,  clerk,  and  agent  in  attendance  at  a 
polling  station  must  maintain  and  aid  in  maintaining  the 
secrecy  of  the  voting  in  such  station,  and  must  not  com- 
municate to  any  person  before  the  poll  is  closed,  except 
for  some  purpose  authorised  by  law,*  any  information 
as  to  the  name  or  number  on  the  register  of  voters  of  any 
elector  who  has  or  has  not  appUed  for  a  ballot  paper  or 
voted  at  that  station,  or  as  to  the  official  mark.*    No 


must  it  be  opened,  or  otherwise  interfered  with,  except  by  the 
returning  officer  or  his  assistant^  for  the  purpose  of  counting  the 
votes.  No  person,  except  the  presiding  officer  or  the  clerks 
appointed  to  assist  him,  can  lawfully  interfere  with  the  packets 
of  ballot  papei*s  in  use  for  the  election.  Contravention  of  any  of 
these  provisions  is  a  crime  and  an  offence. 

^  See  sections  3  and  16,  sub-section  (1)  of  the  Ballot  Act. 

'  If,  after  a  pei*son  has  voted,  a  second  application  is  made  for  a 
voting  pa|>er  in  the  same  name  or  number,  the  fact  of  the  previous 
vote  having  been  given  must  be  communicated,  in  order  to  estab- 
lish the  offence  of  personation.  The  exception  in  the  Ballot  Act 
stated  in  the  text  meets  such  a  case. 

*  This  provision  of  the  Ballot  Act,  as  was  observed  by  Mr. 
Justice  Brett,  "  is  plainly  pointed  not  only  to  secrecy  as  to  the 
way  in  which  an  elector  has  voted  (secrecy  as  to  that  is  to  be 
maintained  for  ever)^  but  it  requires  secrecy,  until  the  poll  is 
closed,  as  to  the  names  not  only  of  those  who  have  voted,  but  of 
those  who  have  not  offered  to  vote.  The  intention  as  to  these 
last  must  be  to  prevent  pressure  being  put  upon  those  electors 
who  do  not  wish  to  vote.  The  persons  toward  whom  this  secrecy 
should,  it  would  seem,  be  most  observed,  are  the  candidate  and 
his  canvassing  agents.  This  part  of  the  section  does  not  name  or 
of  itself  include  the  candidate."  [Clemen tson  v.  Mason,  25th 
February  1875,  L.  R.  (C.  P.)  vol.  x.  p.  209.] 

Every  candidate  has  equal  facilities  with  an  agent  for  obtain- 


* 
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such  oflScer,  clerk,  or  agent,  and  no  person  whosoever, 
must  interfere  with  or  attempt  to  interfere  with  a  voter 
when  marking  his  vote,  or  other^vise  attempt  to  obtain  in 
the  poUing  station  information  as  to  the  candidate  for 
whom  any  voter  in  such  station  is  about  to  vote  or  has 


ing  and  communicating  the  information  which  presiding  officers, 
clerks,  and  agents  in  attendance  are  here  prohibited  from 
disclosing.  This  prohibition,  therefore,  should  have  been  ex- 
teuded  to  candidates.  Moreover,  every  person  who  receives  a 
ballot  paper  sees  what  is  the  official  mark,  and  if  the  non-communi- 
cation of  information  as  to  it  was  necessary,  the  pi*ohibition 
should  have  been  directed  against  voters  also. 

When  a  candidate,  or  the  agent  of  any  candidate,  or  other  person 
who  may  be  in  a  polling  booth,  is  acting  in  such  a  way  as  to  induce 
the  presiding  officer  to  suspect  that  he  is  communicating  to  per- 
sons outside  information  as  to  voters  who  have  voted,  or  otherwise 
contravening  the  oath  of  secrecy,  it  will  be  proper  for  him  to  warn 
the  person  so  acting  of  the  serious  personal  consequences  which 
violation  of  the  provisions  of  the  Ballot  Act  in  this  respect  involves. 
Such  violations  of  the  Act,  however,  will  not  void  the  election,  if,  in 
the  judgment  of  the  Court,  the  result  of  the  election  was  not  thereby 
affected.  In  the  Borough  of  Bolton  election  case,  tried  before  Mr.  Justice 
Mellor  on  22d  May  1874,  it  was  proved  that  the  personation  agents 
of  one  of  the  candidates  were  furnished  with  a  register  of  the  voters, 
to  which  tickets  were  attached  opposite  the  name  of  each  voter,  and 
that  as  soon  as  a  voter  had  voted,  the  agent  stealthily  tore  off*  the  ticket 
and  put  it  in  his  pocket,  and  subsequently  conveyed  it  to  some  per- 
son outside  the  polling  station,  and  by  this  means  persons  outside 
knew,  while  the  poll  was  going  on,  who  had  voted  ana  who  had  not 
voted.  The  returning  officer  communicated  with  the  principal  agent 
of  the  candidate,  who  immediately  wrote  each  of  the  personation  agents 
requesting  them  to  desist;  but,  notwithstanding,  some  of  them  did  not 
desist,  and  the  returning  officer  reported  the  matter  to  the  Home  Secre- 
tary. In  these  circumstances  it  was  pleaded  by  the  other  candidate  that 
the  election  ought  to  be  declared  void.  The  Judge,  however,  while 
expressing  his  opinion  that  the  agents  who  had  so  acted  had  committed 
a  violation  of  their  statutory  declaration  of  secrecy,  and  an  offence 
within  the  meaning  of  the  Ballot  Act,  thereby  rendering  themselves 
liable  to  serious  punishment,  held  such  liability  to  be  the  onlv  protection 
which  the  Legislature  has  provided.  "The  punishment,  he  added, 
'Ms  specified  by  the  Legislature;  it  must  be  found  within  the  four 
comers  of  the  Act  of  Parliament ;  and  I  have  no  power,  neither  has 
the  common  law  any  power,  to  supplement  any  additional  penalty  upon 
either  the  persons  who  transgressed  the  law,  or  the  persons  for  whose 
sake  or  in  whose  favour  such  an  act  may  have  been  done."  In  support 
of  that  view,  he  quoted  and  concurrea  in  a  statement  made  by  Mr. 
Justice  Martin  in  his  evidence  before  the  Select  Committee  on  Elec- 
tions on  29th  June  1860,  when,  describing  what  would  be  the  result 
of  a  breach  of  die  law,  Mr.  Justice  Martin  was  asked  by  Sir  George 
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voted,^  or  communicate  at  any  time  to  any  person  any 
information  obtained  in  a  polling  station  as  to  the  candi- 
date for  whom  any  voter  in  such  station  is  about  to  vote 


Gray,  *^  Do  you  mean  that  if  it  was  proved  that  a  candidate  had 
committed  acts  which  were  illegal,  and  which  subjected  him  to 
penalties,  the  Judge  could  take  no  notice  of  it,  unless  it  was  an  act 
which  vacates  the  seat?*'  In  answer  he  said,  **1  think  certainly  that 
the  mere  doing  of  an  act  which  the  Act  means  to  be  subject  to  a 
penalty,  but  does  not  declare  to  affect  the  seat,  could  not  by  possibility 
affect  the  seat.'*  The  question  there  had  reference  to  a  "candidate,** 
but  Mr.  Justice  Mellor  observed  that  the  same  principle  must  apply 
to  an  agent,  assuming  that  the  act  done  was  one  of  those  things 
which  came  within  the  general  law  of  agency.  [O'Malley  and  Hard- 
castle's  Reports  of  Decisions  on  Election  Petitions,  vol.  ii.  p.  188.  In 
the  case  of  Woodward  v.  Sarsons,  0th  July  1875,  the  Court  of  Common 
Pleas  in  England  expressed  their  approval  of  the  answer  of  Baron 
Martin  and  of  the  decision  of  Mr.  Justice  Mellor,  both  above  referred 
to.     L.  T.  vol.  xxxii.  p.  867-873.] 

In  the  case  of  Hamilton  v.  The  Police  Commissioners  of  Dunoon, 
15th  January  1875,  one  of  the  grounds  of  objection  to  the  validity 
of  the  election  of  commissioners  in  October  1873  was,  that  the  secrecy 
of  the  ballot  had  been  infringed  by  the  presiding  officer  announcing 
from  time  to  time  the  numbers  who  had  voted.  Such  announcement, 
it  was  said,  assuming  the  ballot  pa))ers  to  be  consecutively  numbered, 
would  have  enabled  an  expert  note-taker  to  asceitain  the  relative  num- 
bers on  the  counterfoil,  ana  so  afterwards  to  identifv  any  voting  paper. 
It  was  proved  in  evidence,  however,  that  the  numbers  who  had  voted 
were  only  mentioned  to  officials  all  sworn  to  secrecy,  and  when  no 
others  were  present,  and  it  was  not  shown  that  a  single  vote  was 
knowD  to  anybody  but  the  voter  himself.  The  Lord  Ordinary  (Gifford), 
on  27th  October  1874,  disallowed  the  objection  and  sustained  the  elec- 
tion. The  First  Division  of  the  Court,  on  15th  January  1875,  also 
sustained  the  election,  without  pronouncing  any  opinion  on  the  objec- 
tions taken  as  to  the  irregularities  committed  by  the  returning  officer, 
which  it  was  held  could  not  be  entertained  under  the  conclusions  of 
the  summons.  [Court  of  Session  Cases  (Fourth  Series),  vol.  ii.  p. 
299 ;  The  Scottish  Law  Heporter,  vol.  xii.  p.  257.]  See  footnote  to 
No.  61  of  these  Observations. 

»  The  interference  here  prohibited  is  interference  with  a  voter 
in  the  polling  booth,  and  for  the  pui'pose  of  obtaining  information 
as  to  how  he  is  to  vote  or  has  voted.  The  attempt  to  obtain  such 
information  otherwise  must  also  be  made  within  the  booth,  to 
bring  it  within  the  scope  of  the  enactment.  The  prohibition 
seems  to  apply  to  the  overlooking  of  a  voter  when  marking  his 
vote.  It  is  the  duty  of  every  clerk  and  agent  in  attendance,  **  in 
maintaining  the  secrecy  of  the  voting,"  to  call  the  attention  of  the 
presiding  officer  to  any  such  contraventions  of  the  statute,  and 
the  presiding  officer  will,  if  necessary,  cause  the  offender  to  be 
removed  from  the  booth  and  report  the  offence  to  the  returning 
officer. 
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or  has  voted,^  or  as  to  the  number  on  the  back  of  the 
ballot  paper  given  to  any  voter  at  such  station.  No  per- 
son shall  directly  or  indirectly  induce  any  voter  to  display 
his  ballot  paper  after  he  has  marked  the  same,  so  as  to 
make  known  to  any  person  the  name  of  the  candidate  for 
or  against  whom  he  has  so  marked  his  vote."  Every  person 
who  acts  in  contravention  of  these  requirements  of  the 
Ballot  Act  will  be  liable,  on  summary  conviction,  to 
imprisonment  for  any  term  not  exceeding  six  months, 
with  or  without  hard  labour.^ 

74.  Every  returning  officer,  presiding  officer,  and  clerk, 
who  is  guilty  of  any  ^vilfid  misfeasance  or  any  wilful  act 
or  omission  in  contravention  of  the  Ballot  Act  ^vill,  in 
addition  to  any  other  penalty  or  liability  to  which  he 
may  be  subject,  forfeit  to  any  person  aggrieved  by  such 
misfeasance,  act,  or  omission,  a  penal  sum  not  exceeding 


*  The  communioation  of  information  as  to  a  candidate  for  whom 
the  voter  has  not  voted,  is  not  here  prohibited.  Such  information 
would,  however,  be  a  manifest  violation  of  the  spirit  of  the  Act, 
and  reprehensible  if  not  dangerous. 

'No  one  may  directly  or  indirectly  induce  a  voter  to  display 
his  ballot  paper  after  he  has  marked  it,  so  as  to  show  for  whom  he 
has  voted,  without  being  liable  to  punishment.  But  the  voter  is 
not  prohibited  from  showing  his  marked  ballot  paper.  In  other 
words,  punishment  is  prescribed  for  inducing  to  do  an  act  the 
doing  of  which  is  not  even  prohibited.  What,  moreover,  consti- 
tutes indirect  inducement  ?  Would  denunciation  of  the  principle 
of  the  ballot,  or  open  exhibition  by  a  voter  of  his  own  ballot 
paper,  as  an  example  and  encouragement  to  other  electors  to  do 
the  same  thing,  be  so  regarded  ? 

This  provision  of  the  Ballot  Act  applies  to  candidates  as  well 
as  to  all  other  persons  who  may  be  present  in  the  polling  stations. 

*  This  last  provision,  according  to  Mr.  Justice  Brett,  may 
include  a  candidate,  and  does  include  him  if,  under  the  middle 
part  of  section  4,  or  by  reason  of  being  admitted  under  other 
sections  to  a  polling  station,  or  to  the  place  of  counting  the  votes, 
he  is  enabled  to  contravene,  and  does  contravene,  the  secrecy 
enjoined  by  this  section.  [Clemen tson  v.  Mason,  25  th  February 
1875.     L.  R.  (C.  P.)  vol.  x.  p  209.] 

See  sections  4  and  IG,  sub-section  (2)  of  the  Ballot  Act. 
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one  hundred  pounds.^  This  penal  sum,  it  will  be  observed, 
is  declared  to  be  in  addition  to  any  other  penalty  or 
liability  to  which  the  person  committing  the  wilfiil  mis- 
feasance, or  wilful  act  of  omission,  may  be  subject.*  There 
is  thus  no  room  for  the  contention,  that  the  only  liability 
which  can  arise  for  breach  of  the  duty  imposed  by  the 
act  is  the  penalty  prescribed  by  it.  For  the  non-perform- 
ance or  improper  fidfilment  of  ministerial  duties,  i.e. 
duties  of  a  plain,  positive,  and  unmistakable  kind,  w^hich 
do  not  involve  the  exercise  of  discretion  and  judgment, 
action  will  lie  at  the  instance  of  one  who  has  sustained 
special  and  particular  damage ;  and  in  such  action  it  is 
not  necessary  to  aver  that  the  omission  was  wilful  or 
malicious.'     The  rule  is  different  when  duties  are  of  a 

»  See  section  11  of  the  Ballot  Act  This  provision,  it  will  be 
observed,  does  not  extend  to  candidates. 

•  See  3  and  4  Will  IV.  cap.  76,  section  34;  3  and  4  Will.  IV. 
cap.  77,  section  32.     See  also  No.  100  of  these  Observations. 

»  Earl  of  Kinnoull  v,  Ferguson,  5th  March  1841,  3  D.  778 ; 
16  F.  841 ;  Aff.,  11th  July  1842  ;  1  Bell,  662.  In  that  case,  in 
which  the  members  of  a  presbytery  who  had  refused  to  take  a 
presentee  to  a  church  upon  trial  were  held  liable  in  damages, 
Lord  Chancellor  Lyndhurst  thus  stated  the  rule  of  law  as  appli- 
cable to  questions  of  this  kind  : — **  When  a  person  has  important 
public  duty  to  perform,  he  is  bound  to  perform  that  duty ;  and  if 
he  neglects  or  refuses  so  to  do,  and  an  individual  in  consequence 
sustains  injury,  that  lays  the  foundation  for  an  action  to  recover 
damages,  by  way  of  compensation  for  the  injui-y  that  he  has  so 
sustained.  .  .  .  This  is  not  the  rule  in  England  alone ;  it  is  a 
general  rule  applicable  also  to  Scotland.     It  is  as  much  the  law 

of  Scotland  as  the  law  of  England It  is  a  general  universal 

principle.  .  .  .  What  is  the  argument  of  the  appellants  in  this  case? 
It  is  said  that  this  was  the  decision  of  a  Coui't;  .  .  .  that  they  were 
acting  judicially ;  and  that,  acting  judicially,  therefore,  if  they 
committed  an  error,  no  action  can  be  maintained  against  them. 
My  Lords,  I  do  not  deny  that  })rinciple  as  a  general  principle ; 
and  if  they  had  admitted  that  gentleman  upon  trial,  and  after 
taking  him  ui>on  trial  had  come  to  the  conclusion  that  he  was 
not  properly  qualified,  in  that  case  it  would  have  been  a  judicial 
decision,  and  might  not  have  afforded  a  ground  for  supporting  an 
action,  although  the  ])arty  should  have  sustained  damage  in  con- 
sequence of  it.  But,  my  Lords,  that  does  not  apply  to  the  present 
case.     Here  they  had  no  discretion  to  exercise ;  they  bad  to  form 
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judicial  or  qiiasi-judidal  character.  In  such  cases  error  in 
the  performance  of  them  will  not  found  action  for  damages, 

no  judgment ;  they  were  bound  by  the  law  to  do  the  act ;  they 
could  appeal  to  no  tribunal.  It  was  impei-ative  upon  tliem  to 
accept  the  party  upon  his  ti-ial ;  it  was  their  public  duty.  It 
bears  no  analogy,  no  resemblance,  to  a  judicial  decision ;  and  I 
apprehend  that,  under  such  circumstances,  it  is  quite  clear  that 
this  action  can  be  supported." 

Pickering  v.  James,  lOth  June  1873.  L.  R.  (C.  P.)  vol.  viii. 
p.  489  ;  L.  T.  vol.  xxix.  p.  210.  In  that  case  a  presiding  officer,  at 
a  Birmingham  municipal  election,  having  omitted  to  stamp  with 
the  official  mark  nine  ballot  papers  in  favour  of  a  candidate 
who  was  defeated  by  a  majoiity  of  three,  it  was  held  that  the 
presiding  officer,  having  undei*taken  and  entered  upon  a  minis- 
terial duty,  and  having  failed  to  perform  it,  an  action  lay  against 
him  for  damages  at  the  instance  of  the  candidate  aggrieved, 
without  averring  that  the  omission  was  wilful  or  malicious. 
The  following  extracts  from  the  opinions  of  the  Judges  in  that 
cane  are  instructive  as  to  the  relative  duties  and  liabilities  of 
presiding  officers  and  polling  clerks  : — 

Chikf-Justick  BoviLL. — "I  am  of  opinion,  looking  to  the  4)ro- 
visions  of  the  act,  that  there  is  clearly  a  duty  cast  on  some  person 
to  deliver  to  the  voters  ballot  papers  with  the  official  mark  properly 
stamped  upon   them.      It  is  provided   that  an   instrument  bball   be 
procured  for  the   purpose    of  stamping  them;   and    there   must    be 
some  one  to  use  it.     Some  stress  was  laid  on  the  provision  that  the 
mark  was  to  be  kept  secret,  and  it  will  be  as  well  to  deal  with  this 
point  at  once.     It  is  to  be  secret  in  the  sense  that  no  opportunity  is  to 
be  given  for  imitating  it ;  but  it  cannot  be  intended  to  be  so  secret  as 
that  the  voter  may  not  know  and  recognise  it.     It  does  not  follow  from 
that  that  he  would  be  able  to  carry  it  away  or  copy  it  for  the  purposes 
of  forgery.    The  mark  being  placed  on  both  sides  of  the  paper,  the  voter, 
on  being  handed  the  paper,  will  necessarily  be  able  to  see  what  it  is ; 
and  the  act  and  the  directions  to  the  voter  expressly  direct  that  the 
voter  shall  show  the  mark  on  the  back  to  the  presiding  officer  before 
placing  the  paper  in  the  box.     Now,  the  act  providing  that  the  paper 
shall  be  delivered  to  the  voter  at  the  polling  station,  having  the  official 
mark,  and  that  the  voter  shall 'fill  up  tne  paper  in  a  particular  manner, 
and  before  depositing  it  in  the  box  shall  show  the  mark  on  the  back, 
who  is  the  person  that  is  to  see  that  these  directions  are  carried  out  ? 
The  presidinff  officer  is  the  person  who  is  to  preserve  order,  and  gene- 
rally to  attend  to  what  is  necessary  at  the  polling  station.    There  may 
be  various  officers  provided  according  to  the  act.     In  small  districts, 
perhaps,  the  presiding  officer  alone  will  suffice ;  but  in  populous  dis- 
tricts it  would  be  impossible  for  the  presiding  officer  by  himself  to  do  all 
that  is  necessary  at  an  election.     Provision  is  made  for  the  appointment 
of  clerks,  and,  as  a  general  rule,  one  would  expect  that  in  such  districts 
there  would  be  several  clerks  to  attend  to  the  various  practical  details, 
to  refer  to  the  register,  fill  up  the  counterfoils,  stamp  the  papers,  &c., 
and  that  the  presiding  officer  would  exercise  a  general  supervision,  and 
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unless  malice  be  averred  and  shown.    Malice  may,  how- 
ever, be  mferred  from  the  conduct  of  the  officer.^ 

»  [See  Drew  v.  Coulton,  cited  in  Hannan  v.  Tappenden,  1  East. 
552.  Dawson  v,  Allardyce,  18th  February  1809,  15  F.  C.  202. 
See  also  Ashby  v.  White,  and  other  cases  cited  in  Smith's  Leading 
Cases  (7  edition),  vol.  1,  pp.  251-284;  305-309.] 


only  interfere  in  cases  of  any  difficulty  or  disturbance.     Now,  the  duty 
must  lie  on  some  one  to  deliver  the  papers  bearing  the  official  mark.    It 
appears  to  me  that  the  question  on  whom  it  would  lie  depends  on  the 
question  to  whom  it  wns  in  point  of  fact  intrusted.    The  preidding 
officer  might  undertake  it  himself,  or  he  might  depute  it  to  a  clerk  under 
the  provisions   of  the  50th  rule ;  but  that  one  or  other  must  do  it 
seems  to  me  clear.    The  conclusion  at  which  L  have  arrived,  after  the 
able  argument  on  the  subject,  is,  that  the  duty  of  delivering  the  paper 
with  the  official  mark  upon  it  must  rest  with  the  person  who  undertakes 
that  part  of  the  duties  connected  with  the  election  at  the  polling  station  ; 
and  1  mean  by  that,  not  the  person  who  generally  undertakes  that  duty, 
but  the  person  who  in  each  particular  instance  undertakes  it,  and  con- 
sequently that  the  responsibility  would  rest  on  the  presiding  officer  or 
the  clerk,  according  as  the  one  or  the  other  did  in  point  of  fact  deliver 
out  the  paper.      With  reference  to  acts  done  by  the  clerk,  the  per- 
forit^ance  of  which  had  been  deputed  to  him  by  the  presiding  officer,  it 
must  be  observed  that  the  clerk  is  appointed  and  paid  by  the  returning 
officer,  not  by  the  presiding  officer ;  the  relation  of  master  and  servant 
does  not  exist  between  the  presiding  officer  and  the  clerk ;  each  is  an 
independent  officer,  though  the  powers  of  the  presiding  officer  are  larger. 
It  seems  to  me,  therefore,  that  the  presiding  officer  is  not  responsible 
for  the  act  of  the  clerk  in  delivering  out  a  paper  not  marked   with 
the  official  mark.    The  clerk  would  be  the  person  on  whom  the  respon- 
sibility would  devolve,  by  reason  of  bis  having  undertaken  the  duty 
quoad  the  particular  voter.     If^  on  the  other  hand,  the  presiding  officer 
undertook  the  duty  by  himself,  delivering  the  paper  to  the  particular 
voter,  he  would  be  bound  to  see  that  the  paper  was  duly  stamped.    The 
question   of  responsibility  must,  as  it  seems  to  me,  depend  on  the 
question  who  personally  delivered  the  paper.      The  next  question  is, 
how  far  the  presiding  officer  was  bound  to  be  present  at  the  polling 
station,  so  that  each  voter,  before  placing  his  ballot  paper  in  the  box, 
might  show  the  official  mark  on  the  back  to  the  presiding  officer,  in 
accordance  with  the  statute.     It  is  obvious  that  there  must  be  some 
one  bound  to  be  present  for  the  purpose,  if  the  Act  is  to  be  complied 
with.    It  appears  to  me  that  the  duty  may  rest  on  the  presiding  officer 
himself,  or,  in  large  and  populous  districts,  where  there  might  be  great 
pressure   during  certain   hours,  as  at  meal   hours  in  a  working-dasa 
constituency,  and  it  would  be  impossible  practicfdly  for  one  man  to 
attend  to  all  that  was  necessary,  this  also,  in  my  opinion,  is  one  of  the 
things  which  would  seem  to  be  within  the  50th  rule,  and  which  might 
be  deputed  to  clerks.    In  practice  I  have  little  doubt  that  in  populous 
places  that  is  the  course  adopted.     The  presiding:  officer  would  hand 
the  voting  papers  to,  different  clerks,  probably  assigning  to  each  clerk  a 
particular  portion  of  the  alphabet,  and  the  clerks  would  hand  them  out 
to  the  voters,  and  when  the  voters  had  filled  them  up,  they  would  require 


Observations.]       ELECTION  OF  COUNCILLORS,  ETC.  105 

75.  Whether  a  returning  officer  may  vote  in  the  election 
in  which  he  is  officially  engaged,  is  a  question  on  which 

to  place  tbem  in  the  ballot  box  before  the  clerk,  and  the  voter  would 
ihen  exhibit  the  mark  on  the  back  of  the  paper  to  the  clerk  presiding 
over  the  ballot  box  in  which  he  deposited  it.  I  see  no  objection  to  that 
course,  and  I  do  not  see  how  the  matter  could  be  managed  otherwise  in 
practice.  Then,  the  same  rule  appears  to  apply  to  this  duty  as  to  the 
duty  first  alleged.  The  duty  would  seem  to  rest  on  the  person  who 
undertakes  to  perform  it  in  the  particular  case.     *    *    *    ♦ 

"  It  was  urged,  with  respect  to  the  first  and  second  counts,  that  the 
llth  section  showed  that  they  were  not  sustainable,  and  that  the  only 
liability  which  could  arise  for  a  breach  of  the  duties  alleged  was  the 
liability  to  a  penalty  under  that  section.  It  appears  to  rae  that  this 
argument  is  not  well  founded,  because  the  section  provides  that  the 
penalty  shall  be  in  addition  to  any  other  liability.  If  there  be  these 
duties  of  delivering  papers  marked  with  the  official  mark  and  of  being 
present  that  the  voter  may  show  the  mark,  then  for  the  breach  of  them 
there  would,  apart  from  the  llth  section,  be  a  liability  in  addition  to 
that  provided  for  by  the  llth  section,  and  consequently  by  the  very 
terms  of  that  section  it  is  not  afiected. 

*'''  It  was  also  urged,  with  respect  to  the  first  and  second  counts,  that 
no  action  would  lie  for  the  breach  of  the  duties  alleged  in  them,  even  if 
such  duties  existed,  unless  the  acts  complained  of  were  done  maliciously 
or  negligently.  If  there  be  a  positive  duty,  as  cont^'nded  for,  as  I 
think  there  is  with  respect  to  two  of  the  matters  alleged,  it  is  a  minis- 
terial duty,  and  it  is  not  necessary  that  there  should  be  malice  or 
negligence.  It  would  be  superfluous  to  go  through  the  cases  on  the 
subject.  It  is  a  general  rule  of  law  that,  when  a  ministerial  duty  is 
imposed,  an  action  lies  for  breach  of  it,  without  malice  or  negligence." 

Justice  Keating. — *^  This  is  an  action  against  a  presiding  ofiScer  at 
a  municipal  election  for  the  borough  of  Birmingham,  in  respect  of  certain 
breaches  of  duty  alleged  against  him  as  such  presiding  officer.     The 
breaches  charged  are,  (first),  that  he  delivered  ballot  papers  to  voters 
which  had  not  upon  them  the  official  mark ;  (secondly),  that  he  did 
not  ascertain  that  the    voting  papers  were  stamped  upon  the  voters 
depositing  tbem  in  the  ballot  box ;    and  (thirdly),   that  he  was  not 
present  at  the  polling  station,  so  that  the  voters  could  show  him  the 
official  mark  on  the  ballot  paper  before  placing  it  in  the  box.      The 
first  question  is,  whether  the  statute  creates  any  duty  on  the  part  of  the 
presiding    officer  the  breach  of  which  would  render   him  liable  to 
an   action  such   as  is  now  sought  to  be  maintained.     It  has  been 
very    forcibly    contended  by  Mr.    HoU  that    it  was    not    intended 
by  the  statute  to  create  any  duty  on   the  part  of  the  defendant, 
or,  as  I  understood  Mr.  HoU,  and  indeed  it  is  a  necessary  consequence 
of    his    argument,    on    the  part    of   any    person,    to    perform    the 
matters  specified  in  the  act,  so  as  to  create  any  liability  to  an  action  for 
breach  of  such  duty.     It  seems  to  me  that  the  statute  does  most  clearly 
create  a  duty  in  some  person  to  perform  the  acts  thereby  specified  ;  and 
it  would  be  a  strange  result  if  we  were  driven  to  such  a  construction  of 
the  act  as  would  render  its  provisions  nugatory,  and  to  say  that  the 
performance  of  all  these  duties,  which  are  obviously  more  or  less  im- 
portant and  essential  to  the  working  of  the  act,  are  left  to  the  discretion 
of  the  parties  employed  to  perform  them.    It  is  clear  to  me  that  the 
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difference  of  opinion  exists.     In  parliamentary  elections, 
when  an  equality  of  votes  is  found  to  exist  between  any 

act  imposes  a  duty  on  some  one.     What  then  are  the  acts  which  by  the 
statute  are  required  to  be  performed  ?    The  scheme  of  the  act  is,  to 
introduce  a  system  of  secret  voting.     The  voter  is  to  apply  for  a  balloting 
paper,  and  that  paper  is  to  be  delivered  to  him,  his  number  on  the  r^;ister 
being  first  ascertained,  and  the  pafter  being  marked  on  both  sides  with 
the  official  mark.     It  is  obviously  most  important  that  the  paper  which 
is  delivered  out  to  the  voter  should  be  the  same  which  he  siterwards 
deposits  in  the  box.    Accordingly,  the  officer  is  required  to  stamp  the 
paper  on  delivering  it  to  the  voter,  and  the  voter,  after  going  into 
the  compartment  and  marking  the  paper  secretly,  is  to  fold  up  the 
paper,   leaving   the  official  mark  on  the  back  exposed,   and,  taking 
It  in  that  state,  is  to  show  the  mark  on  the  back  to  the  officer,  and 
deposit  the  paper  in  the  box.    The  defendant  occupied  the  position  of 
presiding  officer.    The  presiding  officer  is  appointed  by  the  returning 
officer,  and  bin  duty  is  to  preside  at  the  polling  station,  and  to  keep  the 
ballot-box  in  his  view.    It  is  clear  that  by  the  act  the  returning  officer 
can  appoint  such  assistants  as  are  necessary  for  the  presiding  officer  in 
the  shape  of  clerks,  and  that  the  presiding  officer  may  delegate  so  much 
of  his  duties  as  he  thinks  fit  to  such  cletks,  with  certain  exceptions  as 
to  the  maintenance  of  order.     It  mi(;ht  be  doubtful,  also,  how  far  he 
could  delegate  the  duty  of  presiding  generally  at  the  polling  station, 
for  that  duty  appears  peculiarly  appropriated  to  himself  in  person. 
These  duties,  then,  appear  to  me  to  be  clearly  imposed  on  some  one, 
and  in  my  opinion  prima  facie  they  are  imposed  on  the  presiding  officer. 
1  am  by  no  means  disposed  to  think  that,  if  the  presiaing  officer  dele- 
gated the  duty  of  delivering  the  voting  papers  to  the  clerx,  as  I  think 
ne  mi<;ht,  and  the  clerk  in  fact  delivered  the  papers  without  marks, 
and  the  presiding  officer  had  not  personally  anything  to  do  with  such 
delivery,  the  presiding  officer  would  be  liable  for  it.    I  think,  on  the 
contrary,  that  the   clerk  would  in  that  case  be  responsible.       It  is 
sufficient  for  the  present  purpose  to  say  that  the  presiding  officer  is 
prima  facie  the  party  liable.     If  he  seeks  to  get  rid  of  such  liability,  it 
IS  upon  him  to  snow  that  he  has  delegated  his  duty  to  a  clerk.    I  am 
therefore   of   opinion   that  prima  facie  the  first  duty  alleged  in   the 

declaration  is  cast  on  the  defendant 

^^Then,  these  duties  being  imposed  by  the  statute,  are  there  here 
such  breaches  of  them  as  to  subject  the  defendant  to  an  action  ?  It 
appears  to  me  that  these  duties  are.  purely  ministerial,  and  therefore 
that  this  case  is  within  the  class  of  cases  in  which  it  has  been  held  that, 
there  being  a  breach  of  duty  purely  ministerial,  an  action  will  lie  with- 
out any  allegation  of  malice.  It  has  been  contended  that  the  11th 
section  shows  the  intention  to  have  been,  that  the  only  remedy  for  a 
breach  of  duty  should  be  by  way  of  penalty.  It  seems  to  me  clear  that 
the  remedy  given  by  that  section  is  merely  cumulative,  and  it  leaves 
any  right  of  action  at  common  law  untouched.^^ 

Justice  Brktt. — **  With  respect  to  the  construction  of  the  Act,  the 
first  Question  is,  whether  its  provisions  are  merely  directory,  and  are 
mere  instructions,  which  the  parties  concerned  may  follow  or  not  with 
impunity,  or  whether  they  impose  a  positive  duty  on  some  one.  It 
seems  to  me  that  they  impose  imperative  duties,  because  they  give  rules 
of  conduct  to  be  observed  by  persons  who  are  to  be  paid  for  the  observ- 
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candidates,  and  when  the  addition  of  a  vote  would  en- 
title any  of  such  candidates  to  be  declared  didy  elected, 


ance  of  them,  and  likewise  because  they  are  clearly  provisions  expressly 
provided  by  the  legislature  because  they  were  considered  to  be  the  only 
means  of  protecting  the  public  interest 

*^  It  seems  to  me,  looking  to  the  scheme  of  the  act,  that  it  would  be 
frittering  away  its  effect,  and  making  it  useless  for  the  very  purpose  for 
which  it  was  passed,  if  we  did  not  hold  that  its  intention  was  that  some 
person  who  is  presiding  should  deliver  the  papers,  stamped  with  the 
oflicial  marks,  to  the  voters,  and  be  present  for  the  purpose  of  seeing, 
and  should  actually  see,  that  the  paper  brought  back  has  such  official 
mark  on  the  back,  and  that  it,  and  no  other,  is  deposited  in  the  box ; 
and  that  the  provisions  for  securing  these  objects  are  imperative,  and 
not  merely  directory,  on  persons  who  have  undertaken  to  carry  them 
out  for  reward.  Then  comes  the  question,  On  whom  is  the  duty  cast? 
It  seems  to  me  that  prima  facie  it  is  cast  on  the  presiding  officer ;  and 
that  prima  Jacie  he  undertakes  it,  when  he  accepts  the  office,  by 
such  acceptance.  By  the  50th  rule  he  has  the  power  of  delegating  such 
portions  of  his  duty  as  he  may  think  fit  to  a  clerk  if  appointed ;  but 
all  such  parts  of  his  duty  as  he  may  not  so  delegate  he  is  bound  to  ))er- 
form  himself.  If  he  delegates  a  portion  of  his  duty,  he  is  not,  as  it 
seems  to  me,  liable  in  respect  of  acts  done  by  the  clerk  with  reference 
to  the  portion  of  his  duty  so  delegated,  and  in  which  he  does  not  inter- 
fere, because  the  clerk  is  not  his  servant ;  he  does  not  appoint  him,  and 
has  not  the  power  of  choosing  him  with  reference  to  his  competency. 
He  is  only  responsible  in  respect  of  such  duties  as  he  keeps  in  his.  own 
hands;  but,  prima  facie,  he  undertakes  all. 

^^The  next  question  is.  Whether  the  duties  imposed  by  the  act  are 
such  as  to  give  a  right  of  action  agahist  him  personally  for  breaches  of 
them  by  individuals,  if  personally  aggrieve<l,  without  any  alle^tion  of 
malice  or  wilfulness?  I  think  they  are,  because  they  are  mmisterial 
duties  merely,  and  the  general  rule  of  law  is,  that  a  breach  of  such 
duties  gives  a  right  of  action  to  the  party  aggrieved  thereby. 

"  The  cases  of  Schinotti  v.  Bumsted  (6  T.  R.,  646)  ;  Tozer  v.  Child 
(7  E.  and  B.,  377 ;  26  L.  J.  (Q.  B.)  161) ;  and  Atkinson  v.  Newcastle, 
&c.,  Waterworks  Co.  (Law  Hep.  6  Ex.  404),  are  authorities  to  that 
effect.  But  it  is  said  that  the  terms  of  the  llth  section  of  the  act  take 
the  case  out  of  the  general  law.  It  may  be  noticed,  in  passing,  that  the 
llth  section  assumes  that  not  only  the  presiding  officer,  but  a  clerk,  is 
responsible  for  the  performance  of  the  duties  imposed  by  the  act.  I 
think,  if  it  were  not  for  the  words  reserving  other  remedies,  it  is 
possible  that  the  section  might  bring  the  case  within  Couch  v.  Steel 
(8  E.  and  B.,  402 ;  23  L.  J.  (Q.  B.)  121),  though  I  doubt  it.  But 
there  are  words  which  expressly  state  that  the  penalty  is  to  be  in 
addition  to  any  other  liability.  Then,  if  there  be  any  other  liability 
by  the  general  law,  that  is  preserved." 

Justice  Grove. — *'  I  agree  with  my  Lord  that  two  out  of  the  three 


of  the  allegations  of  duty  contained  in  the  declaration  are  good,  viz., 
that  of  the  duty  to  deliver  to  the  voters  voting  papers  market!  with  the 
official  mark,  and  that  of  being  present  for  the  purpose  mentioned  in 
the  second  count.    The  act  appears  to  me  to  cast  these  duties  on  the 
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the  returning  officer,  if  a  registered  elector,  is  authorised 
by  section  2  of  the  Ballot  Act  to  give  such  additional 
vote ;  but  in  no  other  case  is  he  entitled  to  vote  at  an 
election  for  which  he  is  returning  officer.  This  provision 
is,  however,  declared  by  sub-section  7  (a)  of  section  20 
of  the  Ballot  Act  not  to  be  applicable  to  municipal 
elections,  and  as  the  acts  regulating  these  contain  no 

presiding  officer  for  the  time  being.  I  say  for  the  time  being,  because 
no  doubt  a  clerk  may  be  appointed,  and  ma^  be  representing  the 
presiding  officer  at  the  particular  time  in  question,  and  in  some  cases 
the  returning  officer  may  elect  to  perform  the  duty  himself.     .     .    . 

*'  With  regard  to  the  two  allegations  of  duty  1  first  referred  to,  it 
seems  to  me  that  though  there  is  no  section  which  expressly  imposes  them 
on  the  presiding  officer,  yet,  by  necessary  implication,  it  is  clear  that  he 
is  to  perlorm  t^em.  With  regard  to  the  first,  viz.  that  of  delivering 
the  papers  marked  with  the  official  mark,  some  person  must  do  it,  and 
who  that  person  is  to  be  not  being  expressly  pointed  out,  we  most  look 
to  the  general  scheme  of  the  act  to  find  out 

*^  It  seems  to  follow  that  this  officer  is  bound  to  undertake  the  duty 
unless  the  returning  officer  appoint  a  clerk  to  assist,  which  it  is  clear, 
from  rule  48,  he  may  do ;  and  then,  if  the  dutv  be  delegated  to  the 
clerk,  he  is,  for  the  purposes  of  the  particular  function,  delegated  the 
presiding  officer,  as  it  were,  for  the  time  being. 

**  If  the  provisions  of  the  Act  are  to  be  carried  into  effect  at  all,  it  must 
be  that  either  the  presiding  officer  or  the  clerk  must  be  responsible  for 
the  performance  of  those  duties  which  are  obviously  essential ;  for 
without  papers  properly  marked  with  the  official  mark  the  voters  cannot 
vote  at  all,  or,  at  any  rate,  not  effectually.  With  regard  to  the  duty 
alleged  in  the  second  count,  viz.  that  of  being  present  in  order  that 
the  voter  may  show  the  official  mark  on  the  ballot-paper,  it  is  only 
necessary  to  look  at  the  2d  section,  which  provides  that  the  voter 
is  to  place  the  paper  in  the  box  in  the  presence  of  the  presiding  officer, 
to  show  that  it  is  his  duty  to  be  present.  The  9th  and  10th  sections, 
and  the  20th,  23d,  and  28th  rules  in  the  schedule,  and  the  directions  to 
the  voters,  all  likewise  show  by  implication  that  it  is  his  duty.     .     . 

^^  The  question  then  arises,  whether  for  breaches  of  the  duties  imposed 
by  the  statute  an  action  will  lie ;  and  I  am  entirely  satisfied  by  the 
authorities  that  have  been  referred  to,  that  where  the  duty  is  purely 
ministerial,  as  I  think  these  duties  are,  an  action  will  lie  at  the  suit  of 
a  party  aggrieved  by  a  breach  of  it,  without  any  allegation  of  malice, 
mth  respect  to  the  argument  raised  upon  the  11th  section,  I  should 
have  doubted,  even  without  the  words  wnich  expressly  provide  that  the 
remedy  there  given  shall  be  in  addition  to  other  remedies,  whether  the 
effect  of  this  section,  applying  only  to  wilful  breaches  of  duty,  could 
have  been  by  implication  to  take  away  the  remedies  which  there  other- 
wise would  have  been  for  breaches  of  duty  that  are  not  wilful ;  but  those 
words  seem  to  me  to  make  it  quite  clear  that  the  argument  is  unfounded.^' 
[L.  R.  (C.  P.)  vol.  viii.  p.  489 ;  L.  T.  vol.  xxix.  p.  210.] 

See  also  Ashhy  v.  White,  and  other  cases  cited  in  Smith's  Leading 
Cases  (7th  edition),  vol.  1.  p.  251-284;  306-809.  Addison  on  the  Law 
of  Torts  (4ih  edition),  p.  28. 
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prohibition  against  a  returning  officer  voting  as  an 
ordinary  elector,  there  seems  little  room  for  doubt  that 
when  he  is  a  registered  elector  he  is  entitled  to  vote, 
though  not  to  give  a  casting  vote.^  .  But  looking  to  the 
position  he  occupies,  and  the  duties  he  has  to  discharge, 
it  appears  to  the  writer  that  he  ought  to  abstain  from 
voting.  A  similar  course  should  also  be  followed  by  the 
presiding  officers  and  clerks. 

76.  For  all  purposes  of  the  laws  relating  to  municipal 
elections,  a  person  will  be  deemed  to  be  guilty  of  the 
oifence  of  personation  who  at  a  municipal  election  applies 
for  a  ballot  paper  in  the  name  of  some  other  person, 
whether  that  name  be  that  of  a  person  living  or  dead,  or 
of  a  fictitious  person,*  or  who,  having  voted  once  at  any 
such  election,  applies  at  the  same  election  for  a  ballot 
paper  in  his  own  name.  The  oifence  of  personation,  or  of 
aiding,  abetting,  counselling,  or  procuring  the  commission 
of  the  oifence  of  personation  by  any  person,  is  by  the 


1  In  October  1872  the  Town  Council  of  Lauder  consulted  Mr. 
A.  U.  Clark,  then  Solicitor-General,  and  now  Dean  of  Faculty, 
and  Mr.  Watson,  now  Solicitor- General,  as  to  whether  the  chief 
magistrate  was  entitled  to  vote  in  an  election  of  councillors  in 
which  be  was  to  act  both  as  returning  officer  and  presiding  officer, 
and  they  received  the  following  opinion: — *'ln  our  opinion  the 
effect  of  sub  sec.  7  (a)  of  sec.  20  of  the  Ballot  Act  is  to  leave  the 
right  of  the  returning  officer  at  municipal  elections  to  a  personal 
vote  on  the  same  footing  as  before  the  passing  of  the  Act.  Such 
being  the  case,  it  follows  that,  in  our  view,  be  is  entitled  to  vote, 
but  not  to  give  a  casting  vote  in  case  of  equality  of  votes."  ( Vide 
8  and  4  Will.  IV.,  c.  76,  sections  10  and  11.) 

It  may  be  observed  that,  when  consulted  in  1873  as  to  school 
board  elections  in  burghs,  Mr.  Clark,  then  Solicitor  General,  and 
now  Deim  of  Faculty,  held  that  the  nature  of  the  duties  of  the 
returning  officer  precluded  him  from  voting,  though  neither  the 
Education  (Scotland)  Act  nor  the  Ballot  Act  contain  any  express 
prohibition  to  that  effect.  These  duties  are  so  analogous  to  those  of  a 
returning  officer  in  municipal  elections  that  it  is  obviously  safer 
and  more  prudent  to  adopt  the  course  recommended  in  the  text. 

'  But  see  Nos.  59  and  68  of  these  Observations,  and  footnote 
1,  p.  90. 
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Ballot  Act  declared  to  be  a  crime  and  an  offence,  and  the 
rules  of  the  law  of  Scotland  with  respect  to  apprehen- 
sion, detention,  precognition,  commitment,  and  bail  are 
applicable  thereto,  and  any  person  accused  thereof  may- 
be brought  to  trial  in  the  Court  of  Justiciary,  whether  in 
Edinburgh  or  on  circuit,  at  the  instance  of  the  Lord  Ad- 
vocate, or  before  the  sheriff-court  at  the  instance  of  the 
procurator  fiscal.  Any  person  convicted  of  personation 
may  be  punished  by  imprisonment  for  a  term  not  exceed- 
ing two  years,  together  with  hard  labour.  It  is  the 
duty  of  the  returning  officer  to  institute  a  prosecution 
against  any  person  whom  he  may  believe  to  have 
been  guilty  of  personation,  or  of  aiding,  abetting, 
counselling,  or  procuring  the  commission  of  the  offence  of 
personation  by  any  person,  at  the  election  for  which  he  is 
returning  officer.^ 

Whether  in  the  event  of  a  person  applying  for  a  ballot 
paper  in  the  name  of  some  other  person,  of  for  a  second 
ballot  paper  in  his  own  name  after  he  has  once  voted, 
the  presiding  officer  would  be  warranted,  if  he  knew  the 
applicant  to  be  guilty  of  personation,  to  prevent  him 
from  actually  voting  by  causing  his  immediate  arrest, 
is  a  question  on  which  difference  of  opinion  exists.  The 
offence  of  personation  is  completed  by  the  application 
for  a  ballot  paper  in  either  of  the  two  cases  above  re- 
ferred to ;  *  an  application  for  a  ballot  paper  is,  more- 
over, declared  by  the  Ballot  Act  to  be  "equivalent  to 
voting  " '  in  the  enactments  of  the  several  parUamentary 
election  acts,  and  personation  is  declared  to  be  a  crime 
and  offence  in  Scotland.  Further,  the  presiding  officer 
is  empowered  to  order  the  immediate  removal  from  the 
station,  by  any  constable  in  or  near  the  sta^tion,  of  any 


*  See  sections  24  and  26  of  the  Ballot  Act.     See  No.  67  of  these 
Observations. 

*The  Ballot  Act,  section  24,  and  No.  76  of  these  Observations, 
s  Ibid.,  section  25. 
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person  who  misconducts  himself  in  it ;  and  the  person 
so  removed,  "if  charged  with  the  commission  in  such 
station  of  any  offence,"  may  be  kept  in  custody  until 
he  Ciin  be  brought  before  a  justice  of  the  peace — 
provided  that  the  power  of  removal  so  confen^ed  shall 
not  be  exercised  so  as  to  prevent  an  elector,  "  who  is 
otherwise  entitled  to  vote,"  from  having  an  opportunity 
of  doing  so.*  Having  regard  to  these  enactments,  it 
seems  to  the  writer  that  personation,  being  a  crime  and 
offence,  is  "  misconduct,"  which  warrants  the  removal 
of  the  offender,  and  detention  till  he  is  brought  before 
a  justice.  It  is  difficult,  moreover,  to  conceive  that  a 
personator  can  be  "  otherwise  entitled  to  vote."  It  must, 
however,  be  kept  in  view  that  the  Ballot  Act  contains 
express  provision  for  the  case  of  a  person,  representing 
himself  to  be  a  particular  elector,  applying  for  a  ballot 
paper  after  another  has  voted  as  such  elector.  In  such 
a  case  the  presidio  g  officer,  after  the  applicant  has  taken 
the  declaration  prescribed  by  statute,'  must  give  him 
a  tendered  ballot  paper  and  receive  his  vote  as  a 
tendered  vote.*  No  discretion  seems  to  be  conferred 
upon  the  presiding  officer  in  such  circumstances,*  and 
the  proper  course  seems  to  be  to  call  the  attention  of  the 
retiurning  officer  specially  to  the  facts  with  a  view  to  his 
instituting  a  prosecution  against  the  personator.  The 
delay  in  that  case  will  do  no  harm,  inasmuch  as  the 
tendered  vote  will  not  be  counted  if  the  vote  previously 
given  is  good.  The  result  is  different  when  a  person, 
not  the  registered  elector,  applies  for  a  ballot  paper 
before  the  true  elector  has  voted.  The  vote  of  the 
personator  in  these  circumstances  will  be  counted  in  the 
first  instance,  to  the  exclusion  of  the  really  good  vote, 
and  the  effect  may  be  to  secure  the  temporary  return  of 


'The  Ballot  Act,  section  9,  and  No.  70  of  these  Observations. 
« See  Na  68  of  these  Observationp. 

*  See  No.  67  of  these  ObFervations. 

*  See  also  No.  68  of  these  Observations. 
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the  candi^late  who  ha*  the  fewe»t  real  votes,  entitling 
hirn  to  act  till  hii!  elect  ion  hafi  been  voided  by  a  legal 
jfrfjfsean  at  once  expenidve  and  productive  of  delay. 
Such  a  re«ult  can  Hcarcely  have  been  contemplated  by 
the  legislature ;  and  if  the  writer,  as  a  presiding  officer 
or  returning  officer,  were  absolutely  satisfied  that  an 
api^licant  for  a  l^lktt  paper  in  the  name  of  an  elector 
who  had  not  voted  was  a  personator,  he  would  take 
ufKin  himself  the  responsibility  of  ordering  his  exclusion 
or  arrest,  and  so  of  preventing  him  from  voting.  It  will 
be  seen,  however,  that  the  evidence  of  personation  must 
be  very  clear  to  warrant  such  a  course. 

77.  The  Acts  3  and  4  William  IV.,  c.  76,  and  3  and 
4  Will.  IV.,  cap.  77,"  require  the  poll  to  be  closed  at 
four  o'clock,  and  these  provisions  are  not  altered  by  the 
Ballot  Act.  The  alteration  in  the  mode  of  voting,  how- 
ever, has  given  rise  to  questions  as  to  whether  a  voter, 
who  happens  to  be  in  a  polling  place  when  four  o'clock 
arrives,  is  entitled  thereafter  to  receive  a  ballot  paper 
and  to  mark  and  deposit  his  vote ;  or  whether,  if  the 
voter  has  received  a  ballot  paper  previous  to  four  o'clock, 
he  is  thereafter  entitled  to  mark  and  deposit  it  ?  Upon 
thcflc  (lUOHtioiiH  Mr.  A.  R.  Clark,  then  Solicitor-General, 
and  now  Dean  (;f  Faculty,  and  Sir.  Watson,  now  Solicitor- 
(icncral,  were  consulted  in  1872,  and  after  full  con- 
sideration, they  expressed  the  opinion  that  a  voter  who 
happens  to  be  in  a  polling  station  when  four  o'clock 
arrives  is  not  entitled  to  receive  a  ballot  paper  after  that 
hour.  But  if,  previous  to  four  o'clock,  he  has  received  a 
ballot  paj)or,  and  has  not  unduly  delayed  to  mark  and 
depoHit  it,  he  may  after  four  o'clock  mark  and  deposit 
it." 


'  Sco  sect  ion  fl  9  and  6  rcBpectively. 

'  8cc  B(*ction  9  of  the  Act  3  and  4  Will.  IV.,  c.  76 ;  and  section 
15of  tho  Ballot  Act. 

Sco  also  Memorial  and  Opinion;  Appendix  XYI.,  pp.  [176]f 
1187]. 
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A  committee  of  Sheriffs,  appointed  to  consider  the 
Ballot  Act '  and  arrange  as  to  the  procedure  in  parlia- 
mentary elections,  has,  however,  adopted  a  different  view, 
and  held  that  every  voter  duly  admitted  to  the  polling 
station  previous  to  four  o'clock  is  entitled  to  receive  a 
ballot  paper,  and  having  received  it,  to  mark  and  deposit 
it  in  the  ballot  box  after  four  o'clock,  if  there  be  no 
undue  delay. 

This  difference  in  opinion  and  practice  is  to  bo  re- 
gretted; but  the  writer  is   prepared  to  adhere  to  the 
opinion  of  the  learned  counsel  who  were  consulted  as 
above  stated,  till  a  different  rule  has  been  laid  down  either 
by  the  legislature  or  by  judicial  authority.     In  declaring 
that  the  poll  shall  close  at  four,  the  legislature  has  made 
no  distinction  between  electors  inside  and  those  outside 
of  the  polling  booth  at  that  hour.     If  an  elector  happens 
to  be  within  the  booth,  but  has  not  received  a  ballot  paper 
when  four  o'clock  arrives,  his  removal  from  the  booth 
enables  the  poll  to  be  immediately  closed  so  far  as  he  is 
concerned,  and  the  provisions  of  the  act  to  be  complied 
vnth.    But  when  he  has  got  a  ballot  paper  the  process  of 
voting  has  commenced ;  and  in  order  to  satisfy  the  require- 
ments of  the  Ballot  Act,  the  ballot  paper,  which  has  been 
detached  from  the   counterfoil   and  stamped,   must  be 
accounted  for  and  disposed  of.     This  can  only  be  done  by 
depositing  it  in  the  ballot  box,  or  by  returning  it  as  spoilt, 
which  it  is  not.     On  the  whole,  therefore,  the  simplest 
and  most  satisfactory  method,  and  the  one   most  con- 
sistent with  the  spirit  of  the  act,  seems  to  be  to  allow 
the  vote  to  be  marked  and  deposited. 

What  the  effect  would  be  of  opening  and  closing  the 
poll  in  a  municipal  election  at  hours  other  than  those 
specified  in  the  Acts  of  Parliament,  does  not  appear  to 
have  been  decided  in  Scotland.  In  one  case  the  Lord 
Ordinary  (Robertson)  and  the  Judges  of  the  Second 
Division  of  the  Court  of  Session  seem  to  have  indicated 
an  opinion  that  an  objection,  competently  stated,  to  a 
municipal   election,  on  the  ground  of  the  poll  having 

H 
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been  unduly  opened  and  closed,  would,  if  established, 
be  sufficient  to  nullify  the  election.^  The  question  has 
been  raised  as  regards  parliamentary  elections  both  in 
England    and    Ireland,'    and    the    decisions    in    these 


1  Blaii-  V,  Steele  and  Others,  Ist  June  1848;  10  D.  1096;  20 
Jur.  402. 

*  In  the  Limerick  Election  case,  14th  May  1833,  the  Sherifif 
had  failed  to  keep  open  the  poll  for  the  number  of  hours  in  each 
day  required  by  law.  But  after  due  deliberation,  the  committee 
sustained  the  election  ou  the  ground  that  the  result  had  not  been 
affected  by  the  irregularities.  They  reported  ''that  the  proceedings 
of  the  Sheriffs  in  opening  and  closing  the  poll  at  hours  other  than 
those  pi*escribed  [by  the  then  existing  statutes]  were  highly  im- 
proper, but  the  committee  had  reason  to  believe  that  their  conduct 
did  not  arise  from  any  corrupt  motive ;  and  further,  that  the  result 
of  the  election  was  not  affected  by  such  proceedings."  [Perry  and 
Knapp,  356.]  The  principle  of  this  case  is  thus  illustrated  by 
Mr.  Warren.  "  Suppose  a  constituency  of  a  thousand  voters,  with 
two  candidates  for  a  single  seat,  one  of  whom  has  polled  nine 
hundred  and  uinety  votes,  and  the  other  eight ;  leaving  only  two 
unpolled  voters ;  how  could  the  result  of  the  election  have  been 
affected  by  non-observance  of  any  provision  of  a  merely  directory 
character  ?  It  is  to  be  borne  in  mind,  however,  in  dealing  witii 
the  case  here  proposed,  and  indeed  with  every  one  alleged  to  have 
''  affected  the  result  of  the  election"  that  it  cannot  be  cucertained 
what  acta  or  omissions  have  been  attended  with  such  consequences, 
till  after  an  investigation  by  a  select  committee.  It  may  then 
turn  out,  for  instance,  that  if  the  sitting  member  who  had  polled 
nine  hundred  and  ninety-nine  votes  out  of  the  thousand,  and  his 
opponent  only  the  one  remaining  vote — and  even  that  may  have 
been  his  own  "  recorded  for  himself" — still  every  one  of  these 
nine  hundred  and  ninety-nine  votes  may  be  afterwards  properly 
struck  off  by  a  committee  as  invalid,  through  having  been  "thrown 
away  "  on  a  disqualified  candidate,  or  otherwise ;  while  the  solitary 
vote  of  the  petitioner,  whether  his  own  or  that  of  another  voter, 
remaining  unimpeached,  entitles  him  to  the  seat.  If,  therefore, 
by  any  improi)er  means,  that  one  vote  had  been  prevented  from 
being  given,  it  would  as  effectually  have  *  affected  the  result  of 
the  election,'  as  though  by  the  same  means  ten  thousand  votes 
had  been  prevented  from  being  recorded.  This  consideration 
tends  to  invest  with  great  importance  every  step  taken  during  au 
election,  and  proportionally  augments  the  personal  i^esponsibility 
of  those  taking  it."  [Law  and  Practice  of  Election  Committees, 
pp.  383-384.] 

In  the  second  Harwich  Election  case,  11th  July  1851,  the  com- 
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cases  seem  to  have  been  determined  by  the  con- 
sideration whether  the  irregularity  was  of  such  a 
serious  and  substantial  kind  as  to  warrant  the  reason- 
able belief  that  it  affected  the  result  of  the  election. 

mittee  decided  that  there  had  been  a  premature  closing  of  the  poll 
(though  only  to  the  extent  of  three  or  four  minute«i) ;  that  the 
proceedings  had  been  interrupted  and  obstructed  by  violence; 
that  in  consequence  of  such  interruption  and  obstruction  by  open 
violence  an  elector  had  tendered  his  vote,  but  had  been  prevented 
from  recording  the  same ;  that  the  returning  officer  should  not 
have  finally  closed  the  poll ;  and  finally,  that  the  election  was  void. 
[Power,  Rodwell,  <&  Dew's  Reports,  vol.  i.  p.  314.] 

In  the  Hackney  Election  case,  tried  before  Mr.  Justice  Grove 
on  15th  and  16th  April  1874,  it  was  proved  that  in  one  district 
of  the  borough,  containing  4838  votera  and  two  polling  stations, 
the  stations  were  closed  during  the  whole  day  of  the  election,  so 
that  none  of  the  4838  voters  could  record  their  votes.  At  four 
other  stations  voters  were  prepared  to  record  their  votes  during  a 
certain  period  of  the  day  of  election,  but  wei-e  unable  to  do  so 
owing  to  the  polling  stations  being  closed.  Upwai-ds  of  5000 
voters  were  thus  prevented  from  recording  their  votes.  The 
judge  held — (1)  that  two  of  the  principles  of  the  Ballot  Act  being 
that  the  voting  at  an  election  should  be  secret,  and  that  all  voters 
should  have  an  opportunity  of  recording  their  votes,  it  was 
impossible  to  enquire  how  the  voters  who  were  unable  to  vote 
would  have  voted,  and  consequently  that  it  was  impossible  to  say 
positively  that  the  irregularities  complained  of  had  or  had  not 
affected  tlie  result  of  the  election ;  but  the  conclusion  from  the 
facts  was,  that  the  irregularities  had  such  a  bearing  upon  the 
result  as  to  affect  the  election  within  the  meaning  of  the  act. 
(2)  That  an  election  is  not  conducted  in  accordance  with  the 
principles  laid  do'^n  in  the  Ballot  Act,  if  any  considerable 
proportion  of  a  constituency  are  prevented  from  recording  their 
votes,  or  have  impediments  placed  in  their  way  calculated  to 
prevent  them  from  voting.  He  accordingly  declared  the  election 
to  be  void.  [O'M.  k  H.  Reports,  vol.  ii.  p.  85  ;  L.  T.  (N.  S.) 
vol.  xxxL  p.  69.] 

In  the  Drogheda  Election  case,  tried  before  Mr  Justice  Barry 
on  29th  May  1874,  it  was  proved  that,  in  consequence  of  some 
unforeseen  accident,  the  polling  stations  were  not  opened  at  8  a.m., 
and  that  no  voters  were  or  could  be  received  until  8.45.  The 
judge,  however,  declined  to  void  the  electipn  in  consequence  of  the 
irregularity,  observing  as  follows : — '*  Being  satisfied,  as  I  am,  that 
this  fact  had  not  the  remotest  effect  upon  the  result  of  the  election  ; 
being  satisfied  that  the  constituency  was  i)olled  out,  so  to  spe^ik, 
in  a  manner,  if  not  unusual,  at  least  remarkable ;  being  satisfied 
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The  same  principle  would  probably  be  applied  in  Scot- 
land now  to  municipal  as  well  as  parliamentary  elections.* 
78.  As  soon  as  practicable  after  the  close  of  the  poll, 
the  presiding  officer  must,  in  the  presence  of  such  of  the 
candidates  or  agents  as  may  be  present,  make  up  into 
separate  packets,  sealed  with  his  own  seal,  and  the  seals 
of  such  of  the  agents  as  desire  to  affix  their  seals : — ^ 

that  no  single  voter  was  disappointed  in  voting,  or  was  induced  or 
caused  to  vote  differently  from  what  he  otherwise  would  have  done, 
by  reason  of  this  error  of  time,  I  will  not  declare  the  election  in- 
valid by  reason  of  the  irregularity  that  the  booths  were  not  opened, 
strictly  speaking,  at  eight  o'clock.  I  think  the  cases  referred  to 
by  the  petitiouei*8  [Limerick,  P.  d^  K.  373 :  Harwich,  I  P.  R.  <Sc 
D.  314 ;  and  Hackney,  O'M.  &  H.  ii.  p.  77]  stand  each  upon  a 
very  different  footing.  I  think  that  the  closing  of  the  booths  au 
hour  or  two  before  the  projMjr  time  is  a  very  different  question. 
At  all  events,  it  does  appear  to  me  that  in  all  these  cases  the  ele- 
ment of  common  sense  and  the  reason  of  the  thing  has  largely  to 
enter  into  the  consideration  of  the  tribunal.''  Subsequently  in  his 
final  judgment  he  added  as  follows : — *^  I  have  seen  a  suggestion 
that  my  decision  in  this  case  is  a  dissent  on  my  part  from  the 
decision  of  Mr.  Justice  Grove  in  the  Hackney  case.  I  beg  leave  to 
disclaim  any  such  dissent.  Thei*e  is  no  resemblance  between  the 
two  cases.  In  that  case  the  most  ordinary  and  necessary  rules  of 
an  election  were  violated.  .  .  .  But  in  the  case  now  before  me,  it 
was  not  proved,  it  was  not  even  suggested,  that  a  single  voter  had 
been  disappointed  in  voting  by  reason  of  the  delay.  .  .  .  To  hold  an 
election  void  under  such  circumstances  as  the  present  would  be  to 
put  it  in  the  power  of  any  careless  or  corrupt  presiding  officer  in  any 
one  polling  station  to  nullify  the  solemn  act  of  the  largest  constitu- 
ency in  the  Kingdom.     [0*M.  and  H.  Reports,  voL  ii.  p.  201-203.] 

See  also  the  judgment  of  the  Court  of  Commbn  Pleas  in  England 
in  the  case  of  Woodward  t?.  Sarsons,  9  th  July  1875,  printed  partially 
in  footnote  pp.  186-191,  and  partially  in  footnote  pp.  136-139. 

If  the  poll  were  improperly  prolonged,  the  state  of  the  poll  at 
the  time  when  it  should  have  been  closed  would  probably  deter- 
mine whether  the  election  would  be  sustained  or  voided  (Arundel^ 
Gliinvill,  71).  In  the  Knaresborough  Election  case,  2]8t  April 
1853,  it  was  alleged  that  the  poll  had  been  kept  open  and  votes 
received  after  the  legal  time,  but  no  decision  was  given  as  to 
the  effect  of  this  upon  the  election.  [2  Power,  Kodwell,  ii  Dew's 
RepoiiB,  211J 

>  See  the  Greenock  Election  case,  9th  February  1869.  [O'M. 
and  H.  Reports,  vol.  i.  p.  247]. 

'  See  rule  29  of  schedule  First  of  the  Ballot  Act,  and  footnote 
to  No.  96  of  these  Observations. 


OUervationa.]  ELECTION  OF  COUNCILLORS,  ETC.  117 

(1.)  The  ballot  box,  unopened,  but  with  the  key  attached, 
^he  aperture  on  the  top  being  closed  and  sealed 
up  so  as  to  prevent  the  introduction  of  additional 
ballot  papers.  To  each  ballot  box  a  label  should 
be  attached,  having  inscribed  upon  it  the  name 
of  the  ward  and  the  number  of  the  polling 
station  at  which  it  was  used. 

(2.)  The  unused  and  spoilt  ballot  papers  placed 
together.  At  the  close  of  the  poll  the  stitch- 
ing of  the  ballot  book  in  use  must  be  cut,  so 
as  to  admit  of  all  the  unused  ballot  papers, 
with  their  coimterfoils,  being  removed  from  the 
counterfoils  of  the  used  ballot  papers.  These 
unused  ballot  papers  and  counterfoils,  with  any 
books  of  ballot  papers  which  have  not  been 
begun  to  be  used  when  the  poll  is  closed,  must 
then  be  sealed  up  with  the  spoilt  ballot  papers, 
leaving  merely  the  counterfoils  of  the  used  and 
the  counterfoils  of  the  spoilt  ballot  papers  to 
be  sealed  up  together,  as  directed  in  subnsection 
(5)  below. 

(3.)  The  tendered  ballot  papers. 

(4.)  The  marked  copies  of  the  register  of  voters. 

(5.)  The  counterfoils  of  the  ballot  papers.^ 

(6.)  The  tendered  votes  list,  and  the  list  of  votes  marked 
by  the  presiding  officer,  and  a  statement  of  the 

'  Rule  29  of  flchedule  First  of  the  Ballot  Act  directs  the  couDter- 
foils  to  be  included  in  the  same  packet  with  the  marked  copies  of 
the  register  of  voters.  Hut  to  do  so  would  necessitate  the  violation 
of  the  provision  either  of  rule  41  or  of  rule  42.  The  former,  read 
in  connection  with  rule  64,  sub-section  (a),  and  rule  65,  prohibits 
the  packet  of  counterfoils  from  being  opened,  except  by  order  of  the 
Sheriff  Court  having  jurisdiction  in  the  burgh,  or  any  part  thereof, 
or  of  any  tribunal  having  cognizance  of  election  petitions ;  while 
the  latter,  read  in  connection  with  rule  64,  sub-section  (b),  and 
rule  65,  declares  that  all  documents,  other  than  ballot  papers  and 
counterfoils,  shall  be  open  to  public  inspection,  and  requires  the 
town  clerk  to  supply  copies  of  or  extracts  from  them  to  any  person 
demanding  the  same. 

The  propriety  of  the  course  recommended  in  the  text  has  been 
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number  of  the  voters  whose  votes  are  so  marked 
by  the  presiding  officer  under  the  heads  "  Physical 
Incwpadty^^  and  "  Unable  to  Read/^  and  the  de- 
clarations of  inabihty  to  read.^ 

Each  packet  should  have  inscribed  upon  it  a  memor- 
andum of  the  polling  place  and  poUing  station  whence 
it  has  come,  and  the  contents  of  the  packet;  and  all 
the  packets  should  be  delivered  by  the  presiding  officer 
personally  to  the  returning  officer  or  his  agent  as  soon 
as  possible  after  four  o'clock,  at  such  place  as  may  be 
appointed  for  the  counting  of  the  votes.'  The  packets 
must  be  accompanied  by  a  statement  by  the  presiding 
officer  of  the  number  of  ballot  papers  entrusted  to  him, 
and  accounting  for  them  under  the  heads  of  ballot  papers 
in  the  ballot  box,  ballot  papers  unused  and  spoilt,  and 
tendered  ballot  papers.     This  statement,  which  should 

confirmed  by  Mr.  Justice  Brett  in  Stowe  v.  Joliffe,  18th  April  1874. 
He  observed  as  follows  : — '*  According  to  my  view  of  rule  29,  the 
numbers  are  put  merely  to  denote  divisions  of  the  subjects,  and  not 
to  denote  what  is  to  be  put  in  one  packet.  When  the  legislature 
intended  to  require  two  or  more  things  to  be  placed  in  one  sealed 
packet,  they  say  so.  If  this  matter  had  been  strictly  and  properly 
conducted,  I  think  the  marked  register  would  have  been  in  a  sealed 
packet  by  itself.  Somehow  or  other  it  has  found  its  way  into  the 
same  packet  with  the  counterfoils.  But  by  rule  41  the  court  may 
make  an  order  for  the  opening  of  the  sealed  packet  of  counterfoils ; 
and  I  think  we  ought  to  facilitate  the  petitioner  by  ordering  the 
packet  to  be  opened,  subject  to  the  conditions  I  have  mentioned, 
the  marked  register  being  taken  out,  and  to  be  open  to  inspection." 
Mr.  Justice  Grove   and   Mr.  Justice  Denman   concurred  in  the 

Fiacket  being  opened,   and  the  marked   register  being  inspected. 
L.  K    (C.   P.)  vol.  ix.  pp.  454,  455;   L.  T.  vol.  xxx.  (N.  S.) 
p.  303  ] 

In  the  case  of  James  v.  Henderson,  8th  May  1874,  the  Court  of 
Common  Pleas  in  England  followed  the  precedent  of  Stowe 
V.  Joliffe,  and  ordered  the  marked  register  of  votes  to  be  exhi- 
bited to  the  agent  of  the  petitioner.  [L.  T.  (C.  P.),  vol  xxx.  p. 
527.] 

See  Ko.  104  of  these  Observations. 

'  ^ee  No.  65  of  these  Observations,  and  footnote  No.  3  therotO| 
p.  86. 

*  See  rule  29  of  schedule  First  of  the  Ballot  Act. 
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be  prepared  with  care  and  accuracy,  Bhould  be  put  in 
a  separate  envelope,  having  the  words  "Ballot  Paper 
Account"  endorsed  upon  it.  The  stamping  instrument 
should  also  be  sent  with  the  packets  to  the  returning 
officer.^  Strict  adherence  to  all  these  regulations  is  of 
great  consequence,  and  the  presiding  officer  who  fails  to 
give  minute  comphance  with  them,  entails  upon  the  re- 
turning officer  much  additional  labour,  besides  exposing 
himself  to  personal  responsibilities.* 

(6.)  Counting  the  Votes, 

79.  The  manner  in  which  municipal  elections  were 
conducted  by  open  poll,  both  in  burghs  which  are  not 
divided  into  wards  and  in  burghs  which  are  so  divided, 
has  been    described  in  No.   31    of  these   Observations. 


1  See  section  2  and  rule  30  of  schedule  First  of  the  Ballot  Act. 

In  the  Birmingham  Municipal  Election  of  1874,  the  presiding 
officer  at  one  of  the  polling  stations  did  not  make  out  any  ballot- 
paper  account  or  statement.  Objection  to  the  election  of  the 
councillor  for  the  ward  was  stated,  inter  alia,  on  the  ground  of 
non-compliance  with  the  direction  in  Rule  30  of  schedule  First. 
The  Court  of  Common  Pleas  in  England,  however,  overruled  the 
objection  and  sustained  the  election.  [Woodward  v.  Sarsons,  kc.j 
9th  July  1875.  L.  T.,  vol.  xxxii.  (N.  S.)  pp.  867-873.  L.  R. 
(C.  P.)  vol  X.  pp.  733-751.] 

•  In  the  case  of  Hamilton  v.  the  Police  Commissioners  of 
Dunoon,  15th  January  1875,  it  was  objected  to  the  validity  of  the 
election  of  Commissioners  in  October  1873,  that  the  returning 
officer,  who  also  acted  as  presiding  officer,  did  not  make  up  into 
separate  packets  and  seal  the  several  papers,  books,  and  lists  speci- 
fied in  rule  29  of  schedule  First  of  the  Ballot  Act,  as  required  by 
that  rule,  with  his  own  seal,  nor  did  he  make  up  any  ballot-paper 
account  as  directed  by  rule  30.  The  Lord  Ordinary  (Gifford) 
held,  on  27th  October  1874,  that  none  of  these  objections  '^  affect 
the  validity  of  the  election  as  a  whole,"  and  he  sustained  the  elec- 
tion. The  First  Division  of  the  Court,  on  15th  January  1875, 
also  sustained  the  election,  without  pronouncing  any  opinion  on 
the  objections  taken  as  to  the  irregularities  committed  by  the  re- 
turning officer,  which  it  was  held  could  not  be  entertained  under 
the  conclusions  of  the  summons.  [Session  Cases  (Fourth  Series), 
vol.  ii  p.  299.]    See  footnote  1  to  Observation  No.  61,  p.  84. 
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But  the  Ballot  Act,  as  has  been  seen,  alters  the  pre- 
vious law  in  so  far  as  relates  to  the  taking  of  the 
poll  in  contested  municipal  elections,  while  it  otherwise 
assimilates  the  manner  of  conducting  municipal  elec- 
tions in  all  burghs,  by  enacting  that  they  shall  be  con- 
ducted in  the  same  manner  in  every  respect  in  which 
elections  of  councillors  in  the  royal  burghs  specified  in 
schedule  (C)  of  the  Act  3  and  4  William  IV.,  c.  76,  are 
directed  to  be  conducted  by  the  acts  in  force  at  the  time 
of  the  passing  of  the  Ballot  Act.  The  question  now 
arises, — To  what  extent  do  the  provisions  of  the  Ballot 
Act  in  regard  to  the  counting  of  the  votes,  and  the  time 
of  counting,  and  the  declaration  of  the  poll,  apply  to 
municipal  elections? 

The  taking  of  the  poll  and  the  counting  of  the  votes 
are  distinct  operations,  and  are  so  treated  in  the  Ballot 
Act.     The  former,  it  may  be  said,  is  completed  when  the 
poll  is  closed,  and  the  several  documents  are  sealed  up 
and  deUvered  by  the  presiding  oflScer  to  the  returning 
officer.  ''The  latter  commences  when  the  returning  officer 
proceeds,  ^vith  his  assistants  and  clerks,  in  the  presence  of 
such  of  the  candidates  or  agents  as  are  in  attendance  at 
the  time  and  place  previously  intimated  to  them,  to  do 
what  is  necessary  in  connection  with  the  counting.     The 
Act  3  and  4  Will.  IV.,  cap.  76,^  as  has  been  seen,*  directed 
the  poll-books  for  the  several  wards  to  be  sealed  up  at 
the  close  of  the  poll  by  the  persons  who  presided  at  the 
several  polling  places,  and  transmitted  to  the  provost,  or 
chief  or  senior  magistrate,  who,  on  the  next  lawful  day 
after  the  receipt  of  the  same,  was  directed,  between  the 
hours  of  twelve  and  two,  and  within  the  town  house  or 
other  public  building  of  the  burgh,  to  openly  break  the 
seals,  and  with  the  assistance  of  the  town-clerk  and  such 
other  persons  as  he  might  think  fit  to  employ,  cast  up  the 
votes  given,  and  declare  upon  whom  the  election  had 
fallen  by  the  majority  of  votes.     This  provision,  in  so  far 

1  Section  10.  >  No.  31  of  these  C)b8crvation9. 
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as  it  relates  to  poll-books,  is  expressly  repealed  by  the 
Fifth  schedule  of  the  Ballot  Act ;  but  the  necessity  for 
couutiug  the  votes,  and  declaring  on  whom  the  election 
has  fallen,  remains,  and  cannot  be  held  to  be  repealed, 
except  in  so  far  as  may  be  inconsistent  with  the  Ballot 
Act,  imder  the  provisions  of  section  32  of  that  statute. 
The  primary  object  of  that  act,  however,  is  to  secure 
secrecy  in  voting,  and  it  is  clear  that  the  counting  of  the 
votes,  and  every  other  proceeding  relative  to  the  custody, 
inspection,  and  scrutiny  of  the  papers  connected  with  the 
election,  must  be  conducted  in  conformity  with  the  pro- 
visions of  the  statute,  in  so  far  as  designed  to  secure 
secrecy.  To  that  extent,  therefore,  the  provisions  of 
3  and  4  Will.  IV.,  cap.  76,  must  be  held  to  be  controlled 
by  the  Ballot  Act. 

On  this  subject  Mr.  A.  R.  Clark,  then  Solicitor-General, 
now  Dean  of  Faculty,  and  Mr  Watson,  now  Solicitor- 
General,  were  consulted  in  1872,  and  they  recommended 
a  course  of  action  which  gave  effect,  as  far  as  possible,  to 
the  provisions  of  both  acts.  "  We  think,"  they  say,  "that 
at  the  close  of  the  poll  the  provost  or  other  returning 
officer  may  proceed  at  once  to  examine  the  ballot  papers 
and  count  the  votes.  The  poll  ought  not,-  in  our  opinion, 
to  be  declared  until  between  the  hours  of  twelve  and  two 
o'clock  on  the  day  following  the  election.  If  the  examina- 
tion and  casting  up  of  the  votes  cannot  be  concluded  before 
two  o'clock,  the  poll  ought  to  be  declared  as  soon  as 
possible  after  these  operations  are  completed."  ^ 

Giving  effect  to  the  opinion  thus  expressed,  the 
proceedings  connected  with  the  counting  of  the  votes 
may  be  summarised  as  follows  : — 

80.  Before  the  election  the  returning  officer  should 
determine  the  number  of  assistants  and  clerks  whom  he 
may  consider  it  necessary  to  employ,  and  complete  the 
necessary  appointments.      All  the  persons  so  appointed 

*  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [167],  [169], 
and  [185]. 
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must  take  the  declaration  of  seerecy,  in  the  presence 
of  the  returning  oflScer  or  of  a  justice  of  the  peace, 
before  the  commencement  of  the  polL^  There  is 
nothing  to  prevent  persons,  who  have  acted  as  presiding 
officers  and  clerks  in  taking  the  poll,  from  acting  as 
assistants  or  clerks  at  the  counting  of  the  votes.  But 
the  qualification  required  for  a  presiding  officer  is  not 
needed  for  an  assistant,  and  the  fee  of  the  latter  must  not 
exceed  two  guineas  per  day.* 

81.  As  the  returning  officer  cannot  proceed  with  the 
counting  of  the  votes  between  seven  o'clock  at  night  and 
nine  o'clock  in  the  morning  without  the  consent  of  the 
candidates  or  their  agents,  he  should,  before  the  day  of 
election,  obtain  their  consent  to  make  such  arrangements 
as  he  may  consider  best  fitted  to  expedite  the  counting. 
This  should  be  done  by  a  written  minute  signed  by  the 
candidates  or  their  agents.'  He  should  also  arrange  as 
to  the  number  of  agents  who  are  to  attend  at  the  count- 
ing of  the  votes  on  behalf  of  the  several  candidates,  and 
these  agents  must  take  the  declaration  of  secrecy  before 
the  poll  commences.* 

82.  If  the  office  of  the  returning  officer  does  not  afford 
the  required  accommodation  for  counting  the  votes, 
a  suitable  place  should  be  secured  and  fitted  up  for  the 
purpose,  giving  ample  room  for  those  to  be  engaged  in 
the  work.      A  space  should  also  be  marked  off  to  receive 


>  See  rules  48  and  54  of  schedule  First  of  the  Ballot  Act;  form 
of  appointment  of  assistants  and  clerks,  Appendix  XVI.,  No.  2, 
p.  [22] ;  and  sub-division  f  12)  of  No.  46  of  these  Observations. 

s  See  section  16,  subdivision  (5),  of  the  Ballot  Act. 

^  See  form  of  minute.  Appendix  XVI.,  N.  23,  p.  [213]. 

*  See  rule  54  of  schedule  First  of  the  Ballot  Act,  and  No.  52  of 
these  Observations. 

The  Select  Committee  of  the  House  of  Commons  on  Parliamen- 
tary and  Municipal  Elections,  recommend  that  the  counting  agents 
should  be  authorised  to  *^  take  the  declaration  of  secrecy,  not  as  at 
present,  necessarily  before  the  opening  of  the  poll,  but  at  any  time 
before  the  commencement  of  the  counting.** — Report,  p.  vi. 
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the  ballot  box  and  papers  of  each  preKiding  oflScer  as  they 
arrive,  so  as  to  prevent  confusion  and  the  intermixture  of 
papers.  While  provision  must  be  made  for  the  candi- 
dates or  the  agents  of  candidates,  care  must  be  taken 
to  prevent  them  having  access  to  the  ballot  papers,  or 
mixing  or  interfering  in  any  way  with  those  engaged 
in  counting  the  votes. 

83.  On  the  day  previous  to  that  on  which  it  may  be 
resolved  to  proceed  with  the  counting  of  the  votes, 
a  written  notice  should  be  sent  to  each  of  the  candidates, 
or  to  each  of  the  agents  of  such  of  the  candidates  as 
may  have  appointed  agents,  intimating  the  time  and 
place  at  which  the  counting  of  the  votes  is  to  be  pro- 
ceeded with.*  Such  notice  may  either  be  delivered  at, 
or  sent  by  post  to,  the  address  of  the  candidate  or 
his  agent.  The  counting  may  proceed  either  on  the 
evening  of  the  day  of  election,  or  the  morning  of  the 
succeeding  day.*  But  in  no  case,  as  has  been  stated  in 
No.  79  of  these  Observations,  should  the  official  declaration 
of  the  poll  be  made  till  between  twelve  and  two  o'clock 
on  the  day  following  the  election,  if  the  counting  of  the 
votes  can  be  completed  before  that  time.  The  non- 
attendance  of  the  candidates  or  their  agents  at  the 
counting  of  the  votes  will  not  aflFect  the  vaUdity  of  the 
operation,  if  due  notice  has  been  given  to  them  of  the 
time  at  which  the  counting  is  to  proceed.* 

84.  On  receiving  from  each  presiding  officer  the  several 
packets  described  in  No.  78  of  these  Observations,  the 
returning  officer  must  examine  the  seals  and  satisfy  him- 
self that  they  are  entire.  Each  ballot  box  and  set  of 
papers  should  thereafter  be  immediately  deposited  in  the 
place  marked  off  to  receive  them,  as  suggested  in  No.  82 
of  these  Observations. 

'  See  form  of  notice,  Appendix  XVI.,  No.  24,  p.  [213]. 
'  See  rule  52  of  schedule  First  of  the  Ballot  Act. 
^  See  section  2  and  rules  32  and  55  of  schedule  First  of  the 
Ballot  Act 
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85.  No  person  except  the  returning  officer,  liis  assiBtants 
and  clerks,  and  the  candidates  ^  or  agents  of  the  candi- 
dates, may  be  present  at  the  counting  of  the  votes, 
except  ^4th  the  leave  of  the  returning  officer ;  and  it  is 
desirable  to  limit  as  much  as  possible  the  number  of  per- 
sons who  are  to  be  present.'  In  counting  the  votes  given, 
let  it  be  supposed  in  the  first  ward,  only  the  candidates 
or  agents  for  the  candidates  in  the  first  ward  must  be 
admitted ;  and  before  proceeding  to  count  the  votes  in 
the  second  ward,  the  candidates  or  agents  for  candidates 
in  the  first  ward  must  retire,  and  those  for  the  second 
ward  be  admitted.*  When  arrangements  can  be  made  for 
simultaneously  counting  in  one  room  or  hall  the  votes 
given  in  two  or  more  wards,  the  candidates  or  agents  for 
the  candidates  in  each  of  these  wards  must  of  course  be 
admitted,  but  oiJy  to  the  part  of  the  room  or  hall  at 
which  the  counting  of  the  votes  for  the  ward  in  which 
they  are  respectively  interested  is  being  proceeded  with. 

86.  The  first  thing  to  be  attended  to  at  the  meeting  is 
to  ascertain  (1)  that  notice  has  been  given,  in  terms  of  the 
Ballot  Act,  to  the  candidates  or  to  the  agents  of  the  can- 
didates of  the  time  and  place  at  which  the  provost  or  chief 
magistrate  is  to  proceed  with  the  coimting ;  and  (2)  that 
all  the  agents  and  other  persons  present,  excepting  can- 
didates, have  taken  the  declaration  of  secrecy. 

87.  The  envelope  containing  the  ballot  paper  account 
applicable  to  each  polling  station  will  then  be  opened.  No 
other  packet  should  be  opened  at  this  stage.  Thereafter 
the  returning  officer  ^411  open  each  ballot  box  used  at 
the  election  for  the  particular  ward,  and,  taking  out  the 


>  See  rule  51  of  schedule  FirRt  of  the  Ballot  Act. 

S(>c  also  Xo.  52,  sub-section  (6)  uf  these  Observations,  and  relative 
footnote,  p.  76. 

>  It  is  obvious  that  this  sanction  ought  not  to  be  given,  except 
for  the  purpose  of  assisting  the  returning  officer  in  the  counting. 

•  Home  Office  and  Lord  Advocate's  Abstract,  art.  41. 
*  See  rule  33  of  schedule  First  of  the  Ikllot  Act. 
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papers  therein,  count  and  record  the  number  thereof.^ 
The  ballot  papers  should  be  an-anged  in  bundles,  each 
containing  twenty-five.  When  the  whole  ballot  papers 
in  each  box  have  been  counted,  the  number  will  be  com- 
pared with  that  stated  in  the  ballot-paper  account.  Any 
discrepancy  will  render  it  necessary  to  re-examine  and 
ro-comit  the  several  bundles.  Nothing  must  be  done  as 
regards  subsequent  operations  till  any  mistake  is  dis- 
covered and  rectified.  Great  inconvenience  is  often 
occasioned  by  the  carelessness  of  presiding  officers  in 
preparing  the  ballot-paper  account,  and  not  unfrequently 
no  ballot-paper  accomit  is  furnished  by  presiding  officers  to 
the  returning  officer.  In  such  cases  the  returning  officer 
has  no  alternative  but  to  proceed  without  it,  minuting  the 
omission. 

88.  After  the  number  of  ballot  papers  in  each  box  has 
been  reconciled  with  the  number  in  the  ballot-paper 
account,  or,  in  cases  where  there  is  no  ballot-paper 
account,  hus  been  carefully  ascertained,  the  whole  of  the 
ballot  papers  contained  in  the  several  ballot  boxes  used  at 
the  election  for  each  ward  must  be  mixed  together,  with  a 
view  to  the  counting  of  the  votes  being  proceeded  with.' 

89.  Kule  34  of  schedule  First  of  the  Ballot  Act  directs 
the  returning  officer,  while  counting  and  recording  the 
number  of  ballot  papers  and  counting  the  votes,  to  keep 
the  ballot  papers  with  their  faces  upwards,  and  to  take 
proper  precautions  for  preventing  any  person  from  seeing 
the  numbers  printed  on  the  backs  of  such  papers.  This 
direction,  however,  must  be  read  in  connection  with,  and 
must  be  construed  so  as  to  give  effect  to,  the  positive 
enactment  of  section  2  of  the  Act,  referred  to  in  the  im- 
mediately following  Observation,  which  imposes  on  the 
returning  officer  the  duty  of  examining  the  back  of  each 
ballot  paper,  in  order  to  see  that  the  requirements  of  the 


'  See  rule  34  of  schedule  First  of  the  Hallot  Act. 
s  See  footnote  2  to  Observation  No.  91. 
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statute  are  not  contravened.  All  that  he  can  do  would 
appear  to  be  to  prevent  as  far  as  possible  the  nulnbers  on 
the  backs  from  being  seen  so  as  to  be  noted  by  the  can- 
didates or  agents  who  may  be  present.* 

90.  In  counting  the  votes,  the  returning  oflScer  must 

necessarily  reject  such  ballot  papers  as  are  unmarked  or 

void  for  uncertainty,'  and  is  specially  required   by  the 

Ballot  Act  to  reject  and  not  count  any  ballot  paper — 

(1.)  Which  has  not  on  its  back  the  official  mark  ;• 

(2.)  On  which  votes  are  given  to  more  candidates  than 

the  voter  is  entitled  to  vote  for;*  and 
(3.)  On  which  anything  except  the  number    on    the 
back  is  written  or  marked  by  which  the  voter 
can  be  identified.* 

On  these  three  several  statutory  grounds  for  rejecting 
ballot  papers,  a  few  observations  may  be  made. 

(1.)  The  absence  of  the  official  mark. — Every  elector 
receives  only  one  ballot  paper  from  the  presiding  oflScer, 
who  is  required  before  delivering  it  to  the  elector  to 
mark  the  paper  on  both  sides  with  the  official  mark. 
The  voter  is  also  required,  afber  he  has  marked  his  vote, 
and  before  he  deposits  his  ballot  paper  in  the  ballot  box, 
to  show  the  official  mark  on  the  back  of  the  paper  to 
the  presiding  officer.  The  mark  is  thus  a  check  upon 
the  introduction  into  the  ballot  box  of  unauthorised  or 
fictitious  ballot  papers,  and  the  want  of  the  mark  en- 
ables such  papers  as  may  have  been  surreptitiously 
introduced  to  be  detected  and  rejected  at  the  counting 
of  the  votes. 

The  returning  officer  has  no  option  but  to  reject  all 
the  ballot  papers  wanting  the  official  mark,  even  when  it 
is   obvious  and  admitted  that  the  presiding  officer  has 

'  Soe  rule  34  of  schedule  First  of  the  Ballot  Act. 
See  footnote  2  to  Observation  No.  91. 

*  See  rule  36  of  schedule  First  of  the  Ballot  Act. 

*  See  section  2  of  the  Ballot  Act ;  and  rule  36  of  schedule  First 
of  that  Act. 
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been  in  fault.*  The  agreement  of  all  the  candidates  or 
their  agents  to  waive  objection  and  to  accept  the  result 
of  the  vote  as  ascertained  by  the  returning  officer  without 
reference  to  the  want  of  the  official  mark,  will  not  war- 
rant him  in  departing  from  the  express  provision  of  the 
statute.  Such  agreement  could  bind  no  one  who  was 
not  a  party  to  it,  and  all  the  electors  in  each  ward  are 
interested  in  the  election. 

Whether  the  omission  to  mark  ballot  papers  with  the 
official  mark,  and  the  consequent  rejection  of  votes  on 
that  ground,  would  invalidate  the  election,  would  depend 
upon  whether  the  result  of  the  election  could  be  reason- 
ably supposed  to  have  been  affiscted  by  such  omission. 

(2.)  The  voting  for  more  candidates  than  the  elector  is  entitled 
to  vote  for. — If  an  elector  is  entitled  to  vote  for  only  one 
candidate,  and  nevertheless  votes  for  two,  or  if,  being 
entitled  to  vote  for  two  candidates,  he  nevertheless  votes 
for  thrte,  he  makes  it  impossible  to  determine  which  one 
of  the  two  candidates,  or  which  two  of  the  three  candidates 
he  prefers. 

(3.)  A  ny  writing  or  mark  by  which  the  voter  may  be  identified, 

'  In  the  case  of  Pickering  v.  Startin  (Birmingham  Municipal 
Election)  ten  votes  were  rejected,  on  the  ground  that  the  ballot 
papers  used  in  giving  them  did  not  bear  the  official  mark.  [Picker- 
ing V.  James,  5»  9,  and  11th  June  1873.  L.  T.  (N.  S.)  vol.  xxiz. 
p.  211.1 

In  the  Wigtown  Election  case  (Haswell  v,  Stewart)»  tried 
before  Lord  Ormidale  on  6th  April  1874,  two  ballot  papers  were 
objected  to  as  not  bearing  the  official  mark,  and  the  objection  was  sus- 
tained, the  judge  observing  : — **  I  have  no  alternative  but  to  hold 
that  they  ought  not  to  have  been  counted,  and  that  thej  must  now 
be  rejected.  I  apprehend  that  there  must  have  been  an  omission, 
in  the  hurry  of  the  proceedings,  to  apply  the  official  mark.  No 
doubt  this  is  a  hardship  upon  the  voter  in  one  sense,  but  in  the 
*  directions  as  to  voting/  which  were  put  up  in  conspicuous  places  at 
the  polling  booths,  reference  is  made  to  the  official  mark,  and  the 
voter  has  a  particular  duty  to  perform  in  reference  to  it ;  that  is  to 
say,  he  must  fold  up  the  ballot  paper  so  as  to  show  the  official 
mark  on  the  back.  Therefore  his  attention  is  directed  to  that 
matter,  and  it  is  his  own  fault  if  he  does  not  see  that  the  mark  is 
upon  his  voting  paper.'*     [O'M.  and  II.  Keports.  vol.  ii.  p.  216.] 
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— If  a  voter  adhibits  his  signature  to  the  ballot  paper,  or 
writes  his  narde  on  it,  he  violates  the  secrecy  which  the 
act  enjoins,  and  vitiates  his  vote.  The  same  result  may 
also  be  brought  about  by  his  writirig  to  any  extent  on  any 
part  of  the  ballot  paper, — for  writing  affords  the  means, 
through  a  comparatio  literarum,  of  discovering  the  writer. 
What  marks  on  the  ballot  paper  may  lead  to  the  identifi- 
cation of  the  voter,  and  so  necessitate  the  rejection  of  the 
ballot  paper,  it  is  impossible  to  define  absolutely.  The 
only  mark  which  the  Ballot  Act  authorises  the  voter  to 
make  is  that  wliich  indicates  his  vote,^  and  the  Form  of 
Directions  for  the  guidance  of  the  voter  in  voting,  con- 
tained in  the  Second  schedule  to  the  Act,  prescribes  the 
form  of  the  mark,  and  the  position  it  should  occupy.  It 
must  be  a  cross  thus  X>  placed  on  the  right-hand  side, 
opposite  the  name  of  each  candidate  for  whom  the  elector 
votes.  Any  material  deviation  either  from  the  prescribed 
form  or  position  of  the  mark  may,  it  has  been  held  in 
Scotland,  enable  the  voter  to  be  identified,  and  so  vitiate 
the  vote.  But  it  may  often  be  diflScult  to  draw  the  line 
of  demarcation  between  deviations  of  a  trivial  or  im im- 
portant and  those  of  a  material  kind.  The  one  class  may 
run  imperceptibly  into  the  other,  and  deviations  may  justify 
a  rejection  of  votes  under  certain  circumstances,  indicative, 
it  may  be,  of  a  preconcerted  plan  to  identify  certain  classes 
of  votes,  which  may  be  passed  over  in  others  where  the 
deviation  has  obviously  been  accidental  and  indicates  no 
premeditation  or  collusion.  On  this  subject  the  judg- 
ments of  the  Second  Division  of  the  Court  of  Session, 
in  the  case  of  Haswell  and  Jamieson  v.  Stewart  (Wig- 
town District  of  Burghs),  23d  May  1874;*  of  the  same 

'  Section  2  requirefl  him  to  **  mark  his  vote,"  and  rule  25  of 
Rcliedule  First  requires  him  to  *'  mark  his  paper/'  without  in  either 
case  specifying  the  form  or  position  of  the  mark. 

'  Session  Cases  (Fourth  Series),  vol.  i.  p.  9'^5.  0*M.  and  H. 
Keports,  vol.  ii.  p.  215.  Appendix  No.  3  to  the  Report  of  the 
Select  Committee  of  the  House  of  Commons  on  Parliamentary  and 
Municipal  Elections  (1876),  p.  124-129. 
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Division,  with  the  addition  of  Lords  Deas,  Ardniillan,  and 
Mure,  in  the  case  of  Robertson  v.  Brown  and  Others 
(Musselburgh  election),  5th  July  1876;  *  and  of  the  same 
Division  alone  in  the  latter  case  on  the  same  day,  with 
the  opinions  of  the  judges  explanatory  of  these  judg- 
ments, are  instructive. 

In  the  Wigtown  case'  objections  to  votes  were  sus- 


*  The  Scotti&h  Law  Reporter,  vol.  xiii.  pp.  630-636. 

'  The  opinions  of  Lords  Neaves,  Ormidale,  and  Henholtnc,  who  formed 
the  Second  Division  of  the  Court  by  which  this  case  was  tried,  were  as 
follows  : — 

Lord  Neaves. — The  questions  here  raised  are  important  and  delicate  ; 
on  this  account,  in  particular,  that  while  a  certain  form  of  exercising 
the  franchise  is  point-ed  out  in  the  statute  on  ihe  subject,  some  devia- 
tion from  the  strict  letter  of  the  directions  therein  contained  may  be  so 
triHing  as  to  be  immaterial,  while  others  may  be  so  serious  as  to  be 
fatal.  The  merits  of  each  vote,  therefore,  may  turn  on  questions  of 
degree,  which  it  is  always  difficult  to  distinguish,  as  the  one  class  may 
run  almost  imperceptibly  into  the  other.  This  is  the  old  puzzle  as  to 
how  many  grains  of  corn  make  a  heap,  or  at  what  stage  a  little  thing 
grows  into  a  big  one. 

In  this  state  of  matters,  the  important  point  is  to  look  to  the  great 
objects  and  principles  of  the  statute,  and  to  take  care  that  we  do 
everything  necessary  to  follow  these  out,  and  nothing  that  can  defeat 
or  endanger  them. 

The  great  object  in  yiew,  I  take  it,  in  the  Ballot  Act,  is  the  double 
result  of  facility  in  the  exercise  of  the  franchise,  and  secrecy  as  to  the 
vote  given  by  individual  voters.  This  double  purpose  is  by  the  Act 
sought  to  be  accomplished  by  not  allowing  a  vote  to  be  given  vica  voce, 
as  it  used  to  be,  nor  in  writing  (properly  speaking)  ;  in  either  of  which 
cases  secrecy  would  be  impossible,  or  would  be  imperilled,  for  by 
writing,  though  not  setting  forth  the  writer^s  name,  yet  throush  the 
comparatio  literarum  the  writer  might  be  discovered ;  nor  would  it  have 
done  to  leave  the  voter  to  put  any  mark  he  pleased  to  show  the  candi- 
date for  whom  he  voted.  A  mark  has  been  pointed  out  and  represented 
in  the  statutory  directions — that  of  a  cross,  thus,  X*  It  is,  t  think,  a 
mark  well  devised  for  the  purpose,  easy  of  execution  by  men  of  the 
most  moderate  intelligence,  and  at  the  same  time  perfectly  neutral  in  its 
character,  so  as  to  be  practically  incapable  of  betraying  its  authorship 
by  its  appearance.  I  think  it  scarcely  possible  that  a  ballot  paper 
strictly  in  terms  of  the  statute  should  lead  to  the  voter^s  identification — 
one  man^B  cross  being  in  general  undistinguishable  from  another  man^s. 
In  these  circumstances,  I  think  it  essential  to  a  good  vote  that  the 
voter  should  make  the  cross  thus  pointed  out,  and  that  any  mark 
materially  different  would  be  a  deviation  from  what  is  prescribed,  and 
a  failure  to  fulfil  the  requirements  of  the  statute.  For  any  one  to  put^ 
instead  of  a  cross,  a  circle  or  an  oval,  or  any  other  geometrical  or 
anomalous  figure,  would  not  be  a  compliance  with  the  law,  indepen-  ^ 
dently  of  the  consideration  that  such  a  plain  and  wilful  depaiture  irum 
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tallied  on  the  following  grounds : — (1.)  That  inntead  of 
being  marked  with  a  single  cross  to  the  right  of  the 
candidate's  name,  the  ballot  paper  was  marked  with  two 
crosses,  neither  being  in  the  proper  place,  but  one  dia- 
gonally below  the  name  to  the  right,  and  the  other 
diagonally  below  the  name  to  the  left ;  (2.)  That  the 
ballot  paper  was  marked  not  with  a  cross  at  all,  but 


what  was  intended  wonld  suggest  strongly  the  suspicion  that  some 
sinister  purpose  was  in  view. 

In  one  of  the  votes  before  us,  being,  I  think.  No.  634,  there  is  no 
cross,  or  attempt  at  a  cross,  but  merely  an  oblique  straight  line.  I 
think  that  the  voter  who  made  this  mark  has  not  exercised  his  fran- 
chise under  the  Ballot  Act,  and  that  his  ballot  paper  ought  not  to 
have  been  counted. 

On  the  other  hand,  there  are  ballot  papers  in  which  a  cross  is  made, 
or  attempted  to  be  made,  but  is  not  very  well  made;  whether  from 
unsteadiness  of  hand  or  accident-al  disturbance,  the  cross  lines  are  not 
clean  or  steady,  but  somewhat  shaky  and  irregular.  I  am  of  opinion 
that  such  imperfections  and  defects  are  not  fatal,  and  that  it  would  be 
harsh  and  unjust  to  disfranchise  a  voter  for  such  appearances.  Neither 
am  I  inclined  to  punish  with  disfranchisement  one  voter  here  who  has 
made  a  very  respectable  cross,  but  who  has  thought  that  it  might  not  be 
the  worse  of  8n:all  feet  or  claws  to  support  it,  and  make  it  like  a  printed 
capital  X.  That  seems  to  me  an  innocent  idea,  and  at  any  rate  not 
a  sufficiently  serious  or  suspicious  addition  to  make  his  vote  bad.  I  do 
not  know  whether  this  voter  may  not  have  been  reading  Johnson^s 
Dictionary,  and  referring  to  a  word  which  the  Doctor  is  very  fond  of 
using, — tlie  word  *'to  decussate,**  which  he  explains  as  meaning  to 
intersect  at  an  acute  angle ;  and  he  quotes  some  passages  to  show  that 
decussation  is  done  by  lines  having  the  form  of  the  letter  X  decussating 
one  another  longways.  Now,  this  voter  has  decussated  these  lines, 
and  in  doing  so  he  has  made  very  small  feet  or  resting-places  for  them. 
I  would  not  advise  that  system  to  be  carried  too  far,  but  where  it  is 
done  in  the  slight  way  that  appears  here,  I  would  not  hold  that  it 
operates  a  disfranchisement  of  the  voter. 

On  the  other  hand,  where  there  has  been  put  on  the  ballot  paper  a 
substantive  and  separate  addition  to  the  voter*s  mark,  this  seems  to  me 
to  be  a  good  objection,  and  to  be  struck  at  expressly  or  virtually  by  one 
of  the  clauses  of  the  2d  section  of  the  Ballot  Act,  by  which  any  ballot 
paper  is  declared  void  on  which  anything  but  the  number  on  the  back  is 
written  or  marked  **  by  which  the  voter  can  be  identified.'*  This  clause 
is  not  expressed  with  the  precision  that  would  have  been  desirable,  for 
it  is  not  exactly  clear  upon  the  face  of  it  what  is  the  essence  of  the 
nullity  or  vice  here  indicated.  But  I  think  that  under  this  enactment 
any  plain  and  palpable  addition  on  the  ballot  paper,  unconnected  with 
the  actual  mark  of  the  vote,  is  a  fatal  objection.  We  have  among  these 
ballot  papers  one  which  has  a  black  line  drawn  on  the  back,  and  others 
on  which  there  is  a  plurality  of  crosses  on  the  front,  and  it  is  a  nice  and 
important  question  whether  these  unnecessary  things  are  merely  super- 
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with  a  single  stroke;  (3.)  That  the  ballot  paper  was 
not  marked  with  a  cross  on  the  right  of  the  candidate's 
name,  and  that  the  only  mark  on  the  paper  was  a  mark,  not 
a  cross,  to  the  left  of  and  outwith  the  space  for  the  candi- 
date's name  ;  (4.)  That  the  ballot  paper  was  not  marked 
with  a  cross  on  the  right  of  the  candidate's  name,  but 
only  with  crosses  or  marks  on  the   left  of  the   name; 

(luous  and  innocent,  or  whether  they  fall  under  the  category  of  being 
marke  by  which  the  voter  can  be  identified. 

I  think  that  thia  declaration  of  nullity  does  not  require  that  there 
should  bo  absolute  proof  of  a  design  or  intention  on  the  part  of  the 
voter  to  be  identified.  That  is  not  said,  and  it  is  not  to  be  expected ;  and 
considering  the  secrecy  of  the  proceedings,  it  cannot  be  supposed  that 
either  the  returning  officer  or  tne  election  judge  should  be  able  to  say 
what  was  the  intention  of  the  party  or  parties  in  thus  adding  to  the 
statutory  expression  of  his  vote.  But  it  is  plain  that  such  additional 
marks  may  be  used  as  a  means  of  conimunicitting  information  such  as 
might  lead  to  identification  ;  and  where  they  are  plainly  done  not  by 
mere  carelessness  or  want  of  skill,  we  are  naturally  led  to  ask,  why  are 
they  there  at  all  except  for  some  sinister  purpose  ?  If  we  allow  any 
superfluous  additions  of  this  kind,  we  may  be  obliged  to  pass  them  over, 
however  numerous  they  may  be,  and  thus  a  door  would  be  open  to 
evasion  of  the  essentials  of  the  act.  If  a  voter  puts  the  cross  strictly  in 
terms  of  the  statute,  there  is  scarcely  a  possibility  of  identification  from 
the  ballot  papers ;  but  if  a  voter,  besides  his  proper  cross,  puts  one  or 
more  additional  crosses,  or  puts  circles  or  ovals  ad  libitum^  he  raises  a 
strong  suspicion  against  his  intentions,  and  has  himself  to  blame  if  his 
ballot  paper  is  rejected. 

AH  such  superfluities  are  the  less  excusable,  as  the  act  provides  for  the 
voter  having  a  new  ballot  pap«r  if  one  has  been  spoiled  or  rendered  unfit 
or  unsuitable  for  the  purpose  in  the  course  of  votmg. 

With  regard  to  the  position  of  the  cross,  it  is  directed  to  be  put  on 
the  right-hand  side,  opposite  the  name  of  the  candidate.  I  think  some 
latitude  must  be  allowed  on  this  subject,  and  that  if  the  mark  is  opposite 
the  candidate's  name  and  towards  the  ri^iht-hand  side,  the  paper  snould 
be  sustained;  but  not  so  if  it  is  decidedly  at  the  lefl-hana  side,  which 
seems  a  gross  as  well  as  a  serious  deviation  from  the  statute. 

I  think  it  is  not  essential  that  the  cross  should  be  made  with  pencil. 
The  directions,  indeed,  contain  this  paragraph,  that  the  voter  will  take 
the  pencil  provided  in  the  compartment  and  mark  his  vote ;  but  this  is 
not  a  substantive  enactment,  and  is  not  expressed  in  imperative  words. 
The  25th  section  of  the  First  schedule  says  merely  that  he  shall  ^*  mark 
his  paper " ;  and  the  20th  section  speaks  of  materials  to  be  provided. 
The  use  of  the  **  pencil  '*  provided  in  the  directions  can  scarcely  be 
enforced.  It  would  be  impossible  to  enquire  whether  a  mark  was  made 
by  the  pencil  provided  by  the  returning  ofiicer  or  bv  the  pencil  of  the 
voter,  and  therefore  it  seems  impossible  to  object  to  that.  A  good  cross 
with  any  pencil,  or  with  any  ink  not  peculiar,  seems  unobjectionable,  and 
not  contrarjr  to  any  purpose  contemplated  by  the  Act. 

Besides,  it  is  impossible  to  say  whether  the  ink  used  here  may  not 
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(5.)  That  instead  of  being  marked  with  a  cross  to  the 
right  of  the  candidate's  name,  the  ballot  paper  Was 
marked  (a)  with  a  cross  and  marks  unconnected  with 
the  cross ;  (b)  with  a  cross  placed  above  and  over  the 
candidate's  name ;  (6.)  That  two  parallel  strokes  were 
drawn  on  the  back  of  the  voting  paper,  in  the  place,  to 
the  left  of  and  over  the  candidate's  name,  corresponding 

have  been  used  by  the  presiding  officer  under  some  of  the  clauses  of  the 
statute  which  permit  his  interference. 

Upon  these  principles,  I  have  formed  my  opinion  that  certain  of  the 
votes  here  objected  to  should  be  sustained,  and  that  to  others — the  votes 
disallowed — the  objections  should  be  sustained.  It  will  be  the  duty  of 
the  election  judge  to  follow  out  the  findings  which  we  may  pronouncef 
and  to  apply  them  to  the  numerical  question  on  which  the  result  of  the 
election  depends. 

Lord  Ormidale. — I  think  it  ri^ht  to  explain  that,  while  I  disposed 
of  various  points  relatini;  to  the  validity  oi  ballot  papers  which  were 
discussed  before  me  as  election  judge  in  this  petition,  I  considered  it 
desirable  to  reserve  for  the  determination  of  the  Court  the  objections 
referred  to  in  the  special  case  now  before  us.  I  was  induced  to  do  so, 
as  well  by  the  difficult  and  perplexing  nature,  in  some  respects,  of  these 
objections,  as  by  the  obvious  desirability  of  having,  as  far  as  practicable, 
some  rules  or  principles  established  by  the  more  authoritative  judg- 
ment of  the  Court  than  that  of  a  single  judge,  for  the  guidance  of 
(larties  who  may  be  concerned  in  future  elections.  This  appeared  to  me 
to  be  all  the  more  desirable  as  there  is  reason  to  believe  that  the  opinions 
entertained  and  given  efiect  to  by  the  returning  officers  in  the  recent 
elections  throughout  the  country  were  far  from  uniform. 

The  particular  sections  of  the  Ballot  Act,  upon  the  true  construction 
of  which  the  questions  now  to  be  determined  chiefly  depend,  are  referred 
to  in  the  special  case. 

The  great  object  of  the  net  appears  to  be  to  prescribe  such  a  mode  of 
procedure  as,  while  it  would  enable  the  electors  to  give  their  votes  in  a 
ready  and  simple  form,  will  at  the  same  time  ensure  that  this  is  done 
with  as  much  secrecy  as  is  attainable  in  such  a  matter.  Accordingly,  in 
the  second  schedule  to  this  act  there  is  what  is  called  *^  Form  of  direc- 
tions for  the  guidance  of  the  voter  in  voting  *' ;  and,  among  other  thingji, 
it  is  there  prescribt'd  that  *■*■  the  voter  will  go  into  one  of  the  compart- 
ments^* (at  the  polling  place),  ^^and  with  the  pencil  provided  in  the 
compartment  place  a  cross  on  the  right-hand  side,  opposite  the  name  of 
the  candidate  for  whom  he  votes,  thus  X**^  And  in  the  same  schedule  it 
is  declared  that  if  the  voter  places  any  mark  on  the  paper  by  which 
**  he  may  be  afterwards  identified,  his  ballot  paper  will  be  void,  and  will 
not  be  counted.^'  Although  these  statutory  provisions  are  in  one  of  the 
schedules  to  the  act,  and  not  in  the  body  of  the  act  itself,  and  are  under 
the  title  "  Form  of  directions  for  the  guidance  of  the  voter  in  voting," 
it  must  be  kept  in  view  that  by  section  28  it  b  enacted  that  the 
schedules  and  directions  therein  *^  shall  be  construed  and  have  effect  aa 
part  of  this  act.**  Not  only  so,  but  to  denote  the  imperative  nature  of 
the  prohibition  against  the  placing  by  a  voter  on  a  ballot  paper  anything 
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to  tlie  cross  to  the  right ;  (7.)  That  the  ballot  paper  was 
marked  with  an  angular  stroke  opposite  the  cross  to  the 
right  of  the  candidate's  name  ;  (8.)  That  the  ballot  paper 
was  not  marked  with  a  cross  to  the  right  of  the  candi- 
date's name,  but  with  a  cross  to  the  left  of  and  under  the 
candidate's  name.  On  the  other  hand,  votes  were  sus- 
tained, though  objected  to  on  the  following  grounds : — 

by  which  he  may  be  identifiedf  it  is,  by  the  second  sectiou  of  the  Act 
itself,  exprcs^<ly  enacte<^l  that  any  ballot  paper  ^^on  which  anything 
except  the  said  number  on  its  back  ''  (the  number  previously  mentioned 
in  the  same  section)  ^*  is  written  or  marked  by  which  the  voter  can  be 
identified,  shall  be  void,  and  not  counted/^ 

AVhat,  then,  are  the  objections  to  ballot  papers  now  to  ho.  determined 
by  the  Court,  and  are  they,  or  any  of  them,  of  a  nature  which  must  be 
held  to  be  fatal  to  the  votes?  They  are  jfenerally  to  the  effect  that  the 
ballot  papers  contain  marks  or  writings  which  are  not  only  prohibited 
by  the  act,  but  arc  of  such  a  de8crij)tion  that  the  voter  may  or  can  be 
thereby  identified. 

Now,  while  it  would  be  desirable 'that  some  precise  and  well-defined 
rules  were  established  for  the  determination  of  all  such  questions  in  their 
various  specialties  and  modifications,  1  do  not  see  how  this  can  be 
adequately  done  by  the  Court.  I  do  not  for  myself  see  that  I  can  do 
more  in  this  direction  than  state  that  while,  on  the  one  hand,  there  must 
be  a  rea^iooable  and  substantial  compliance  with  the  provisions  of  the 
act,  on  the  other  hand,  trivial  or  unimportant  deviation!*,  su<h  as  might 
not  unfairly  be  held  to  be  incidental  to  the  performance  of  the  piece  of 
work  ih  question  by  different  individuals  of  different  ages,  habits,  and  con. 
ditions,  ought  to  be  disregarded,  provided  that  the  true  object  and  inten- 
tion of  the*voter  is  free  from  serious  doubt,  and  that  there  is  not  sufficient 
ground  for  holding,  in  a  fair  and  reasonable  sense,  that  there  is  any 
mark  or  writing  on  the  ballot  paper  whereby  the  voter  can  be  identified. 
There  is  one  thing,  however,  as  to  which  I  am  clear,  viz.  that  in  order 
to  show  that  any  writing  or  mark  on  a  ballot  paper  unauthorised  by  the 
statute  is  of  a  description  whereby  the  voter  can  be  identified,  it  is  not 
necessary  that  an  inquiry  should  first  be  gone  into  for  establishing  the 
identification,  or  for  the  purjiOso  of  showing  that  the  voter  had,  by 
previous  concert  with  others,  intended  to  make  it  known  for  whom  he 
voted.  Not  only  dues  the  statute  not  provide  for  or  make  any  allusion 
to  such  an  inquiry,  but  it  is  plain,  I  think,  from  the  only  interpretation 
that  can  be  given  to  its  provisions,  that  it  is  enough  that  the  mark,  if 
any,  other  than  the  authorised  marks  appearing  on  a  ballot  paper,  is  of 
a  (Inscription  whereby  the  voter  might  bo  identified. 

Having  regard,  then,  to  these  general  considerations,  it  appears  to 
me,  after  giving  all  due  effect  to  the  argument  which  was  addres^sed  to 
the  Court,  and  after  a  person al  examination  of  the  ballot  papers  in 
dispute,  that  two  crosses,  neither  of  them  being  in  the  proper  place  ; 
or  a  cross  or  crosses,  or  other  mark  or  marks  on  the  ballot  papers  to  the 
lefl  of  the  candidate's  name ;  or  in  addition  to  a  cross,  a  separate  distinct 
stroke  on  the  ballot  paper  to  the  right  of  the  candidate's  name ;  or 
instead  of  any  cross  at  all,  a  mere  stroke  on  the  ballot  pnper,  or  two 
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(I.)  That  the  ballot  paper  was  not  marked  with  a  cross 
at  the  right  hand  of  the  candidate's  name,  and  out- 
with  the  space  for  the  candidate's  name,  but  with  a 
cross  above  the  name;  (2.)  That  the  ballot  paper  was 
not  marked  with  a  cross  on  the  right  of  the  candidate's 
name,  but  with  a  cross  below  the  name ;  (3.)  That  the 
ballot  paper  was  not  marked  with  the  materials  provided 

parallel  strokes  on  the  back  of  the  ballot  paper,  beeides  a  croes  on  the 
iront,  cannot,  in  any  reasonable  sense,  be  held  to  be  trivial  or  unim- 
portant deviations  from  the  statutory  directions ;  but,  on  the  contrary, 
must  be  held  not  only  to  amount  to  a  substantial  failure  to  comply  with 
the  statutory  directions,  but  are  also  marks  or  writings  of  a  description 
whereby  the  voter  may  or  can  be  identified.  And  if  so,  it  follows  that 
the  13th  section — or  what  may  be  called  the  saving  clause  of  the  act — 
is  inapplicable ;  and  indeed,  I  did  not  understand  that  that  clause  was 
contended  to  be,  in  the  circumstances  of  the  present  case,  of  any  material 
importance. 

In  reference  to  the  ballot  papers,  Noe.  840  and  922,  objected  to  by 
the  petitioners  on  the  ground  that  ink,  and  not  a  pencil,  was  used  by 
the  voter,  and  the  voting  paper.  No.  814,  objected  to  by  the  respondent 
on  the  same  ground,  I  may  explain  that  I  do  not  see  how  these  objec- 
tions can  be  sustained,  because  the  use  of  a  pencil  is  not  positively  and 
directly  enjoined  by  the  statute,  although  some  reason  for  holding  it  to 
be  implied  is  afforded  by  the  phraseology  used  in  part  of  the  First 
schedule  to  the  act,  and  also  because  the  only  positive  and  direct  enact- 
ment on  the  subject  is  that  in  section  20th,  to  the  effect  merely  that 
*^  the  returning  ofiicer  shall  provide  each  polling  station  with  malerials 
for  the  voters  to  mark  the  voting  papers ;  **  but  what  materials — 
whether  pencils  or  pens  and  ink — are  not  specified.  Besides,  *even  if  it 
were  to  be  held  that,  having  regard  to  what  is  said  in  the  directions  in 
the  second  schedule  to  the  act  as  to  a  pencil,  the  using  of  ink  is  not 
allowable,  and  might  afford  means  for  identification,  it  would  be  neces- 
sary, 1  think,  for  a  party  taking  such  an  objection  to  support  it  by 
proof,  to  the  effect  that  the  ballot  papers  referred  to  were  not  marked 
by  the  presiding  officer  for  voters  who  were  unable  to  do  so  for  them- 
selves, in  terms  of  the  25th  section  of  the  act,  which,  neither  expressly 
nor  by  implication,  makes  it  requisite  that  in  such  cases  a  pencu,  and 
not  ink,  must  be  used  by  the  presiding  officer. 

Lord  Beniiolmk. — ^As  my  two  brethren  are  agreed  in  regard  to  the 
disposal  of  the  objections  to  the  votes  now  before  us,  my  opinion  be- 
comes of  little  consequence ;  but  I  confess  I  think  they  have  gone  too 
fur  in  sustaining  the  objections.  It  appears  to  me  that  two  of  the  votes 
are  clearly  objectionable.  One  of  these  falls  under  that  part  of  the  act 
which  enacts  that  any  ballot  paper  **  on  which  anything  except  the  said 
number  on  tlie  back  is  written  or  marked,  by  which  the  voter  can  be 
identified,  shall  be  void,  and  not  counted.**  Now,  any  mark  on  the 
back  of  a  voting  paper  (by  which  it  is  patent  to  all  and  sundry)  seems 
to  me  to  be  marked  out  as  censurable,  and  as  fatal  to  a  very  different 
extent  from  marks  within  the  voting  pa|)er  (and  consequently  concealed), 
that  may  be  extraneous  to  the  proper  function  of  the  voter.    It  is 


Observations.]        ELECTION  OF  COUNCILLORS,  ETC.  135 

by  the  returning  officer,  viz.  blacklead  pencils,  but  with 
ink. 

After  the  Wigtown  case  had  been  decided,  similar 
questions  were  raised  in  England,  in  the  case  of  Wood- 
ward V.  Sarsons,  &c.,  9th  July  1875.  In  the  latter  case, 
which  referred  to  a  disputed  municipal  election  in  Bir- 
mingham,  the    Com*t   of  Common   Pleas   had    specially 

declared  that  any  mark  upon  the  back  is  to  be  fatal.  Thus,  therefore, 
1  think,  ^'e  all  ai^ree  that  No.  468,  which  has  two  parallel  strokes  drawn 
on  the  buck  of  the  paper,  cannot  be  suHtaincd  under  the  express  words 
ot  the  statute.  That  is  a  mark  obvious  to  everybody,  because  the  out- 
side of  the  ballot  paper  is  not  contvaled  at  all.  That,  1  understand,  is 
the  only  voting  paper  bearing  any  mark  on  the  outside,  except  one  with 
which  we  have  nothing  to  do,  but  which  the  judge  disallowed  at  the 
trial,  there  being  a  name  written  upon  it. 

With  regard,  however,  to  superfluous  maiks  made  on  the  inside  in 
adhibiting  the  cross  to  the  name  of  the  candidate  for  whom  the  elector 
gives  his  vote,  1  think  these  stand  in  a  difiurent  category.  I  quite  agree 
with  my  brethren  that  in  one  case  where  there  is  no  cross  at  all,  but 
merely  a  line,  the  voter  has  completely  failed  to  declare  his  choice. 
But,  on  the  other  hand,  where  a  cross  has  been  made,  and  where  that 
croijB  is  so  placed  as  to  leave  no  doubt  for  which  candidate  the  voter 
intended  to  vote,  1  am  not  able  to  agree  with  the  principle  upon  which 
my  brethren  have  determined  to  reject  several  such  voting  papers.  In 
the  first  place,  1  think  it  is  not  fatal  that  the  cross  is  put  on  the  left 
hand,  or  above,  or  immediately  below,  provided  it  is  so  placed  as  to 
leave  no  doubt  as  to  the  candidate  for  whom  the  vote  was  intended. 
Further,  where  a  proper  crots  has  been  made  designating  the  intention 
of  the  voter  to  vote  tor  a  particular  candidate,  and  leaving  no  doubt  as 
to  what  candidate  he  intended  to  vote  for,  1  am  not  prepared  to  say 
that  the  addition  of  a  score  or  a  double  leg  to  the  cross, — which  may 
have  been  the  result  of  awkwardness  or  accident,  or  of  not  exactly  seeing 
how  he  was  to  commence  the  cross,— ought  to  be  visited  upon  the  voter 
by  nullifying  his  vote.  1  think  it  is  very  difficult  to  liruw  a  line  (on  the 
principles  adopted  by  my  brethren)  between  such  additions  to  the  cross 
as  shall  be  fatal  and  such  additions  as  shall  not  be  fatal.  It  appears  to 
me  that  what  we  ought  to  look  to  is  this,  whether  the  deviations  from 
or  additions  to  what  the  statute  requires  can  be  held  to  accomplish  the 
desire  of  the  voter  to  let  his  choice  be  ascertained  independently  of  a 
previous  concert  of  a  censurable  kind  with  the  candidate.  Consider 
that  the  smallest  tick,  such  as  might  escaoe  the  eye  of  even  a  vigilant 
officer,  might  be,  and  mobt  likely  would  De,  agreed  upon  between  the 
candidate  and  the  supposed  corrupt  voter,  in  order  to  satisfy  the  former 
that  the  latter  had  performed  his  promise  to  vote  for  him.  A  prominent 
— ^a  decided  mark — would  be  avoided.  But  whether  it  is  a  score,  or 
whether  it  is  a  kind  of  double  leg  to  the  cross,  or  two  crosses  instead  of 
one,  it  does  not  appear  to  me  that  we  can  lay  down  any  distinct  rule 
except  this,  that  it  must  be  something  that  indicates,  in  its  own  nature, 
an  improper  agreement  with  the  candidate.  As  an  illustration  of  what 
1  think  the  danger  of  ruling  that  any  additional  bcore  or  cross  or  double 
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under  consideration  the  judgment  of  the  Court  of 
Session  in  Has  well  v,  Stewart,  but  adopted  a  more 
liberal  construction  of  the  Ballot  Act,  and  held  that  if 
a  ballot  paper  be  marked  so  as  to  show  that  the  voter 
intended  to  vote  for  a  particular  candidate,  and  not  for 
more  candidates  than  he  is  entitled  to  vote  for,  nor  so 
as  to  leave  it  uncertain  whether  he  intended  to  vote  at 
all,  or  for  which  candidate  he  intended  to  vote,  nor  so  as  to 
make  it  possible,  by  seeing  the  paper  itself,  or  by  reference 
to  other  available  facts,  to  identify  the  way  in  which  he 
voted,  then  there  is  no  enactment  and  no  rule  of  law  by 
which  a  ballot  paper  can  be  treated  as  void.^ 


line  shall  be  held  to  be  fatal  to  the  yot«,  I  may  refer  to  the  fact  that 
precisely  the  same  additions  have  been  made  by  voters  on  both  sides; 
and  certainly  I  think  it  is  beyond  all  ordinary  chance  that  the  two 
candidates  should  have  accidentally  agreed  upon  the  same  marks  to 
indicate  the  votes  given  for  them  by  electors. 

As  to  the  place  of  the  mark,  I  think  the  important  matter,  in  refer- 
ence to  the  validity  of  the  paper,  is,  that  the  cross  shall  be  so  placed  as 
to  ascertain  the  candidate  for  whom  the  voter  intends  to  ^ive  his  votc,^ 
that  it  shall  be  so  near  the  name  of  that  candidate  as  to  show  the  inten- 
tion of  the  vottT, — whether  it  is  on  the  left  hand,  or  the  rif^ht  hand,  or 
a  little  above,  or  a  little  below,  I  do  not  think  that  such  circumstances 
arc  of  any  importance.  Further,  I  do  not  think  that  a  distinct  score, 
which  may  have  been  merely  the  commencement  of  making  a  cross,  is 
more  suspicious  than  a  small  mark  not  assuminj;  the  proportions  of  a 
line,  but  something  that,  by  reason  of  previous  concert,  will  equally 
serve  the  corrupt  purpose  of  the  voter.  While,  therefore,  1  have  no 
hesitation  in  rejecting  the  two  papers,  on  one  of  which  there  is  a  mark 
on  the  outside,  and  on  the  other  of  which  there  is  in  the  infude  no  cross 
at  all,  I  am  not  prepared  to  reject  any  of  the  others. — 0*M.  and  H. 
Reports,  Petitions,  vol.  ii.  p.  215. 

'  Woodward  r.  Sarsons,  9th  July  1875.  L.  T.  vol.  xxxii.  (N.  S  ), 
pp.  867-873  ;  L.  R.  (C.  P.),  vol.  x.  pp.  733  751 ;  Appendix  No.  1  to 
the  Report  of  the  Select  Committee  of  the  House  of  Commons  on  Par- 
liamentary and  Municipal  Elections  (187()),  pp»  109-117. 

The  ju(igiTient  of  the  ^>ourt  of  Common  Fleas  (consisting  of  Justices 
lirett,  Deiiman,  and  Archibald)  was  prepared  by  Mr.  Justice  Brett, 
and  read  in  his  absence  by  the  Chief  Justice,  I^ord  Coleridge. 

The  portion  which  set  forth  the  principles  to  be  applied  in  determin- 
ing the  validity  or  invalidity  of  the  votes  object«*d  to  i<  as  follows  : — 

**In  this  case,  therefore,  it  becomes  necessary,  not  by  way  of  scrutiny, 
but  in  order  to  determine  whether  the  majority  has  been  prevented 
from  voting  with  effect,  to  determine  upon  the  validity  or  in- 
validity of  the  votes  which  were  given,  and  to  which  objection  has 
bt'Cn  taken  ;  and  in  order  to  deti>rmi!ie  this  part  of  the  case,  it  is 
nece.'«ary  to  cons'dcr  and  determine  the  construction  of  the  Ballot 
Act.     Now,  first,  the  Act  is  divided  into  the  principal  part,  which 
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Still  later,  a  municipal  election  in  Musselburgh  having 
been  disputed,  the  Lord  Ordinary  (Craighill)  reported 
the  case  to  the  Second  Division  for  their  opinion  on  the 
three  following  questions : — (1)  Whether  a  cross  or 
mark,  when  placed  on  the  left  hand  side  of  the  ballot 

contains  certain  sections,  and  two  schedules  which  contain  certain  rules, 
and  forms,  and  by  sect.  28,  ^*  the  schedules  and  the  notes  thereto  and 
directions  thi>rein  shall  be  construed  and  have  effect  as  part  of  this  act.'* 
The  rules  and  forms,  therefore,  are  to  be  construed  as  part  of  the 
act,  but  are  spoken  of  as  containing  ^*  directions/*  Comparing  the 
sections  and  the  rules,  it  will  be  seen  that  for  the  most  part,  if  not 
invariably,  the  rules  point  out  the  mode  or  manner  of  doing  what  the 
sections  enact  shall  be  done.  And  in  schedule  2,  the  first  note  states 
that  'Hhe  forms  contained  in  this  schedule,  or  forms  as  nearly  resembling 
the  same  as  circumstances  will  admits  shall  be  used."  And  on  the  ballot 
paper,  as  given  in  the  schedule,  is  *'*•  Directions  as  to  printing  ballot 
paper,"  and  "  Form  of  directions  for  the  guidance  of  voters  in  voting^^^  &c. 
These  observations  lead  us  to  the  conclusion  that  the  enactments  as  to 
the  rules  in  the  first  schedule,  and  the  forms  in  the  second,  are  directory 
enactments,  as  distinguished  from  the  absolute  enactments  in  the  sections 
in  the  body  of  the  act.  And  in  such  case,  in  order  to  determine  the 
preliminary  question,  which  is,  whether  there  has  been  a  material  breach 
of  the  act, — and  which  must  be  determined  before  determining  what 
effect  such  breach  has  upon  a  vote  or  on  the  election, — the  general  rule 
is,  that  an  absolute  enactment  must  be  obeyed  or  fulfilled  exactly,  but 
it  is  sufficient  if  a  directory  enactment  be  obeyed  or  fulfilled  substan- 
tially. The  2d  section  enacts,  as  to  what  the  voter  shall  do,  that  ^^  the 
voter,  having  secretly  marked  his  vote  on  the  paper,  and  folded  it  up  so 
as  to  conceal  his  vote,  shall  place  it  in  an  inclosed  box."  This  is  all 
that  is  said  in  the  body  of  the  act  about  what  the  voter  shall  do  with 
the  ballot  paper.  That  which  is  absolute,  therefore,  is,  that  the  voter 
shall  mark  his  paper  secretly.  How  he  shall  mark  it,  is  in  the  directory 
part  of  the  statute.  By  rule  25,  *^  the  elector,  on  receiving  the  ballot 
paper,  shall  forthwith  proceed  into  one  of  the  compartments  in  the  poll- 
ing station,  and  there  mark  his  paper  and  fold  it  up  so  as  to  conceal  his 
vote,  and  shall  then  put  his  ballot  paper  so  folaed  up  into  the  ballot 
box."  This  rule,  it  will  be  observed,  does  not  yet  say  how  the  paper  is 
to  be  marked.  But  in  schedule  2  is  given  the  ^'  Form  of  ballot  paper ;  " 
and  appended  to  the  form  is  a  note  which,  by  sect.  28,  is  to  be  construed 
and  have  effect  as  part  of  the  act.  This  note  contains  the  *^  Form  of 
directions  for  the  guidance  of  the  voter  in  voting.*'  ^^  The  voter  will  go 
into  one  of  the  compartments,  and  with  the  pencil  provided  in  the  com- 
partment place  a  cross  on  the  right-hand  side,  opposite  the  name  of  each 
candidate  for  whom  he  votes,  thus  X*"  '^his  is  the  only  enactment 
throughout  the  statute  as  to  the  manner  and  form  in  which  the  voter  is 
to  mark  the  ballot  paper.  And  therefore,  by  the  general  rule  before 
mentioned,  it  would  be  necessary  that  the  absolute  enactment  that  the 
paper  should  be  marked  secretly  should  be  obeyed  exactly  ;  but  it  would 
De  sufficient  that  the  manner  of  marking  the  paper  should  be  obeyed 
substantially.  If  these  two  enactments  be  so  obeyed,  there  is  no 
material  breach  of  the  act.    The  extent  of  error  which  is  to  vitiate  so 


138  ELECTION  OF  COUXCILLOBS,  ETC.  [ObMrratioM. 

paper,  is,  in  the  sense  of  the  Ballot  Act^  a  mark  hy 
which  the  voter  has  marked  his  vote;  (2)  Whether 
marks  which  are  not  in  the  form  of  a  cross,  and  obviously 
were  not  intended  to  be  in  the  form  of  a  cross,  are 
suflScient ;  and  (3)  Whether  marks  not  in  the  form  of  a 
cross,  and  obviously  not  intended  to  resemble  or  to  be 
parts  of  a  cross,  are  things  written  or  marked  on  the 
ballot  papers  by  which  the  voter  can  be  identified,  and 
therefore  are  things  by  which  the  ballot  papers  on 
which  they  appear  are  rendered  void.  He  referred  to 
the  judgment  of  the  Courtof  Session  in  Haswell  v.  Stewart, 
and  to  the  judgment  of  the  Court  of  Common  Pleas  in 
England  in   Woodward  r.   Sarsons,   and  expressed  an 


as  to  anDul  the  ballot  paper,  U  farther  to  be  gathered  from  the  statate 
itRelf.  By  sect.  2,  *^  any  ballot  paper  which  has  not  on  its  back  the 
official  mark,  or  on  which  Yotes  are  given  to  more  candidates  than  the 
▼otcr  is  entitled  to  vote  for,  or  on  which  anything  except  the  said 
number  on  the  back  is  written  or  marked,  by  which  the  voter  can  b4 
identified,  shall  be  void,  and  not  counted/'  It  is  not  eveir  writing  or 
every  mark  besides  the  number  on  the  back  which  is  to  make  the  paper 
void,  but  only  such  a  writing  or  mark  as  is  one  by  which  the  voter  can 
be  identified.  So,  in  Rule  36,  *^  the  returning  officer  shall  report  the 
number  of  ballot  papers  rejected  and  not  counted  by  him,  under  the 
several  heads  of,  (1.)  '  Want  of  official  mark  * ;  (2.)  *  Voting  for  more 
candidates  than  entitled  to  ' ;  (3.)  '  Writing  or  mark  by  which  the  voter 
could  be  identified';  (4.)  ^Unmarked,  or  void  for  uncertainty.' "  And 
then,  in  schedule  2,  in  the  note  to  the  form  before  referred  to,  we  have 
this  warning  : — "  If  the  voter  votes  for  more  than  —  candidates,  or 

E laces  any  mark  on  the  paper  by  which  he  may  be  afterwards  identified^ 
is  ballot  paper  will  be  void,  and  will  not  l^  counted."  The  result 
seems  to  be,  as  to  writing  or  mark  on  the  ballot  paper,  that,  if  there  be 
substantially  a  want  of  nny  mark,  or  a  mark  which  leaves  it  uncertain 
whether  the  voter  intended  to  vote  at  all  or  for  which  candidate  he 
intended  to  vote,  or  if  there  be  marks  indicating  that  the  voter  has 
voted  for  too  many  candidates,  or  a  writing  or  a  mark  by  which  the 
voter  can  be  identified,  then  the  ballot  paper  is  void,  and  is  not  to  be 
counted  :  or,  to  put  the  matter  affirmatively,  the  paper  must  be  marked 
80  ns  to  sliow  that  the  voter  intended  to  vote  for  some  one,  and  so  as  to 
show  for  which  of  the  candidates  he  intended  to  vote.  It  must  not  be 
marked  so  as  to  show  that  he  intended  to  vote  for  more  candidates  than 
he  is  entitled  to  vot^;  for,  nor  so  as  to  leave  it  uncertain  whether  he 
intended  to  vote  at  all  or  for  which  candidate  he  intended  to  vote,  nor 
so  as  to  make  it  poss;ible,  by  seeing  the  paper  itself,  or  by  reference  to 
other  available  facts,  to  identify  the  way  in  which  he  has  voted.  If 
these  reqtiirements  are  substantially  fulfilled,  then  there  is  no  enactment 
and  no  rule  of  law  by  which  a  ballot  paper  can  be  treated  as  voidi 
though  the  other  directions  in  the  statute  are  not  strictly  obeyed.     If 
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opinion  that  the  two  decisions  could  not  be  reconciled. 
After  hearing  counsel  the  Second  Division  called  in  Lords 
Deas,  Ardmillan,  and  Mure,  and  a  rehearing  took  place 
before  the  seven  judges,  when  it  appeared  to  be  necessary 
for  the  decision  of  the  case  to  determine  only  whether 
certain  of  the  challenged  voting  papers  were  invalid  in 
respect  they  were  marked  by  a  straight  line  instead  of 
a  cross  opposite  the  name  of  the  candidate  for  whom 
the  vote  bore  to  be  given.  On  advising  the  case  on 
5th  July  1876,  the  Court  (Lord  Deas  dissenting)  adhered 
to  the  judgment  in  Haswell  v.  Stewart,  and  held  that 
the  use  of  a  straight  line  by  the  voter  thus  |  ,  on  the 
ballot  paper,  is  not  equivalent  to  a  cross,  as  required 
by  the  Ballot  Act,  and  is  a  mark  by  which  the  voter  can 
or  may  be  identified.^ 

theae  requirements  are  not  substantially  fulfilled,  the  ballot  paper  is 
void,  and  should  not  be  counted ;  and,  if  it  is  counted,  it  should  be 
struck  out  on  a  scrutiny.  The  decision  in  each  case  is  upon  a  point  of 
fact,  to  be  decided  first  by  the  returning  officer,  and  afterwards  by  the 
election  tribunal,  on  petition." 

[The  judgment  then  proceeded  to  apply  these  views  to  the  votes  in 
question,  with  the  result  stated  in  footnote  1,  pp.  153,  154;  footnote  3, 
pp.  87,  88  ;  footnote  1,  pp.  150/2,  150/3  ;  footnotes  1  and  2,  p.  ldO/8  ; 
and  footnote  1,  p.  151  ;  and  continued  as  follows] : — 

*'We  are  aware  that  in  so  applying  the  principles  which  we  have 
deduced  from  the  statute,  we  are  acting  apparently  in  opposition  to 
some  of  the  decisions  in  the  Wigtown  case ;  but  there  may  have  been 
evidence  in  that  case  which  does  not  exist  in  the  present  one,  and  which 
made  many  of  the  marks  there  mai  ks  of  identification ;  which  the  mere 
presence  of  such  marks  here  does  not  do.  If  this  was  not  so,  we  re- 
spectfully differ  from  the  strict  view  taken  by  the  majority  of  the  learned 
judges  who  decided  that  case,  and  adhere  to  the  view  of  Lord  fienholme 
given  in  that  case." 

'RobertBon  v.  Adamson,  5th  July  1876,  Court  of  Session  Cases, 
4th  Series,  vol.  iii.,  pp.  978-991 ;  The  Scottish  Law  Reporter,  vol.  xiii., 
pp.  631-635.  The  opmions  of  the  judges  of  the  Second  Division,  and 
other  consulted  judges  in  this  case,  were  as  follow^: — 

Lord  JutTiCE-CLSBK. — But  for  the  recent  judgment  in  the  case  of 
Woodward  v,  Sarsons,  in  the  English  Court  of  Common  Fleas,  we 
should  probably  not  have  requested  your  Lordships  of  the  First  Division 
to  aid  in  the  decision  of  the  present  question,  but  should,  as  matter  of 
course,  have  followed  the  oirect  precedent  of  the  previous  judgment 
of  the  Second  Division  in  the  case  of  Haswell  v,  Stewart.  But  we 
thought  it  right,  out  of  respect  to  the  judgment  in  the  English  Court^ 
as  wdl  as  regard  to  the  inexpediency  of  having  a  conflict  of  decisions 
in  the  two  parts  of  the  island  on  such  a  matter,  to  have  the  question 
raised  in  uds  case  deliberately  reconsidered.    I  took  no  part  in  the 
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After  the  Lord  Justice-Clerk  had  expressed  his  opinion  , 
it  was  discovered  that  the  decision  of  the  question  to 
which  it  had  been  arranged  that  the  Court  should  con- 

previouB  judgment,  and  I  haye  now  very  attentively  studied  the  uo- 
questionably  graye  and  authoritative  exposition  of  the  yiewB  of  the 
English  juoges  in  Woodward's  case,  but  I  have  formed  an  opinion 
that,  notwithstanding  tJie  difficulties  attending  the  subiect,  the  former 
decision  of  this  Court  was  right,  and  should  be  followed  in  the  present 
action. 

I'he  only  question  with  which  I  mean  to  deal  in  delirerinff  my  opinion 
is  that  to  mich  the  case  was  ultimately  narrowed,  namdy,  whether 
five  ballot  papers  which  were  tendered  at  the  municipal  Section  at 
Musselburgh  in  Noyember  1875  for  one  of  the  candidates  were  invalid 
by  reason  of  their  being  marked  by  a  straight  line,  and  not  by  a  cross 
as  directed  by  the  Ballot  Act. 

The  provisions  of  the  Act  which  appear  to  be  material  are  the  follow- 
ing :—(i?ea(/«  sees.  2,  13,  28;  schedule  1,  rules  22,  25,  86).  It  is 
argued  that  these  provisions  are  directory  only,  and  not  imperative ;  and 
that  therefore  substantial  and  not  impucit  compliance  with  them  is  all 
that  is  required.  I  do  not  differ  from  uiis  as  a  general  proposition,  for 
in  regulatmg  the  practical  exercise  of  the  popular  right  of  election  there 
must  of  necessity  he  many  things  directea  in  which  it  would  be  inex- 
pedient and  mischievous  to  exact  literal  obedience  to  the  mere  words  of 
the  direction  when  the  substance  and  intent  of  the  provision  have 
been  fulfilled.  But  in  considering  whether  the  directions  of  the 
schedules,  which  form  part  of  the  statutory  enactment,  have  been  sub- 
stantially followed,  regard  must  be  had  to  the  nature  and  scope  of  the 
specific  direction,  and  to  the  object  of  the  statute  in  exacting  it  Some 
of  these  provisions,  such  as  the  mere  forms  of  the  writs  to  be  used,  the 
election  writ  itself,  the  direction,  the  certificate  and  endorsement  the 
notice  of  election,  and  the  nomination  paper,  even  the  form  of  the 
ballot  paper,  and  such  like,  being  matters  purely  of  form,  are  to  be  as 
nearly  in  the  forms  given  in  the  schedule  as  circumstances  will  nermit. 
But  the  directions  given  to  the  elector  and  to  the  returning  omoer  as 
to  what  he  is  to  do,  or  what  he  is  not  to  do,  are  of  a  different  class, 
and  some  of  them,  at  least,  in  order  to  be  substantiaUy,  must  be  im- 
plicitly followed,  especially  in  those  matters  which  are  prohibited. 
Thus,  for  example,  it  is  provided  that  nothing  is  to  be  printed  on  the 
ballot  paper,  excepting  m  accordance  with  the  schedule,  and,  again, 
that  the  voter  is  not  to  vote  for  more  than  the  proper  numbor  of 
candidates,  and  the  returning  officer  is  to  reject  voting  papers  which 
present  certain  appearances.  These  and  other  similar  enactments  are 
mjunctions  and  prohibitions  which  must  be  as  specifically  complied 
with  as  if  they  bad  been  specially  provided  in  the  body  of  the  statute. 

The  objections  which  have  been  taken  to  the  voting  papers  before  us 
are  two.  The  first  is,  that  the  voter  has  not,  ss  directed  by  the 
schedule,  placed  a  cross  opposite  the  name  of  the  candidate  for  whom 
he  voted,  and  has  therefore  not  indicated,  in  terms  of  the  statute,  tba 
person  for  whom  he  intended  to  vote.  The  second  is,  that,  even  if  be 
nave  indicated  for  whom  he  meant  to  vote,  he  has  placed  a  mark  on 
the  paper  by  which  he  may  be  afterwards  identified,  which  is  expressly 
prohibited  by  the  injunctions  in  the  schedule. 

If  the  only  object  of  the  direction  given  to  the  voter  to  place  a  oross 
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fine  itself  would  not  settle  the  case,  as  the  contending 
parties  would  still  be  left  with  an  equal  number  of  votes. 
It  was  therefore  arranged  that  the  remaining  questions 


opposite  the  name  of  the  candidate  for  whom  he  votes  (which  is  ex- 
pressed in  imperative  terms),  had  been  to  ascertain  for  whom  he  iiiteoded 
to  vote,  the  provision  would  have  been  con&tnied  favourably  for  the 
voter,  and  any  mark  which  sufficiently  indicated  his  intention  might 
have  been  sufficient.  Apart  from  the  direction  of  the  statute  one 
oould  have  had  no  difficulty  in  coming  to  the  conclusion  that  the 
straight  lines  in  the  voting  papers  before  us  were  meant  to  indicate, 
and  do  indicate,  for  whom  the  elector  intended  to  vote.  But  we  must 
take  this  direction  along  with  the  prohibition  which  follows,  for  if 
a  mark  which  is  not  that  presciibed  in  the  statute  be  a  mtirk  by 
which  the  voter  may  be  aiterwards  identified,  it  foJlovvs  that  the 
object  of  providing  a  i^ecial  mark,  and  enjoining  its  use,  was  not  only 
to  enable  the  voter  to  indicate  for  whom  he  vot^.  but,  by  prescribing 
uniformity  in  such  marks,  to  prevent  the  secrecy  of  the  vote  from  being 
violated. 

In  regard  to  this  most  vital  prohibition  it  seems  clear,  first,  that  it 
is  not  necessary  in  order  to  bring  a  mark  placed  on  the  buUot  paper 
within  the  scope  of  the  prohibition  that  it  should  disclose  the  identity 
of  the  voter  on  the  face  of  it.  Such  a  provision  would  have  been 
futile,  for  nothing  but  a  signature  and  a  aesignation  would  have  that 
effect.  Even  a  signature  by  itself  would  not  do  so,  as  there  might  be 
other  electors  of  the  same  name,  and  identification  by  handwriting 
requires  extiinsic  evidence.  If,  in  addition  to  the  cross  required,  the 
elector  places  a  numeral  or  a  letter  in  the  corner  of  his  paper,  that  of 
itself  would,  in  my  ojpinion,  be  sufficient  to  violate  the  prohibition, 
although,  without  inquiry,  no  one  could  tell  who  the  voter  was  who  had 
so  marked  his  paper. 

It  must  be  remembered  that  this  is  not  an  enfranchising  statute ; 
it  is  an  Act  to  regulate,  and,  in  some  measure  to  restrict,  for  great 
public  objects,  the  way  in  which  an  existing  franchise  is  to  be  exer- 
cised, and  while  we  are  not  to  read  these  restrictions  in  a  narrow 
and  vexatious  spirit  we  are  bound  to  construe  them  so  as  to  ac- 
complish the  object  in  view.  That  object  was  to  secure  the  secrecy 
of  the  elector's  vote,  to  enable  him  for  his  own  benefit  to  vote  in  secret, 
so  as  to  free  him  from  molestation  or  undue  pr<  ssure  in  the  exercise  of 
his  ri^ht ;  and,  for  the  benefit  of  the  other  electors  and  of  the  public, 
to  oblige  him  to  vote  in  secret,  in  order  to  prevent  his  using  his  vote 
corruptly.  It  is  for  that  reason  that  he  is  prohibited  from  putting  any 
mark  on  the  voting  paper  by  which  he  may  be  afterwards  identified 

In  the  second  place,  the  only  question  which  seems  contemplated  by 
the  direction  is,  whether,  on  the  mspection  of  the  ballot  paper,  it  bears 
a  mark  by  which  the  voter  may  be  afterwards  identified.  It  is  here 
that,  with  the  greatest  respect,  I  chiefly  differ  from  the  learned  judges 
in  the  case  of  Woodward.  They  say  that  the  prohibition  means  that 
the  voter  is  not  to  vote  "so  as  to  make  it  possible,  by  seeing  the  paper 
itself,  or  by  reference  to  other  available  facte,  to  identify  the  way  in 
which  he  has  voted," — that  is  to  say,  that  if  he  cannot  be  identified  by 
seeing  the  paper  itself,  and  if  no  other  facts  are  available,  it  is  im- 
matenal  what  marks  appear  on  the  paper. 
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should  be  decided  by  the  judges  of  the  Second  Division 
alone.  In  doing  so,  accordingly,  they  rejected  (1)  two 
ballot  papers,  Nos.  388  and  434,  which  were  marked  with 


I  find  DO  such  qualification  in  the  words  of  tho  statute,  nor  do  I 
think  it  harmonises  with  the  reason  of  the  prohibition.  The  statute 
does  not  appear  to  me  to  contemplate  that  the  presiding  officer  shall 
refer  to  any  facts  excepting  those  which  he  finds  on  the  paper  itself. 
He  is  to  look  at  it,  and  if  he  finds  (1)  that  it  is  without  the  official 
mark,  or  (2)  that  the  voter  has  voted  for  more  candidates  than  he 
should,  or  (8)  that  it  has  a  mark  on  it  by  which  the  voter  can  (or  may) 
be  identified,  or  (4)  that  it  is  uncertain,  he  is  then  and  there  to  reject 
the  vote.  With  the  intent  or  object  of  these  things,  save  what  the 
ptper  discloses,  he  has,  and  can  have,  no  concern.  In  regard  to  miiiks, 
he  is  to  decide  merely  on  their  character,  and  if  he  finds  that  they 
are  such  as  can  or  may  lead  to  the  voter  being  afiierwards  identified, 
he  is  to  reject  the  vote,  and  if  he  does  not  so  find,  on  inspection  of  the 
paper,  he  is  to  admit  the  vote.  Whether  the  mark  would,  in  point  of 
fact,  enable  him  to  identify  the  voter,  is  of  no  consequence,  and  he  can 
have  no  means  of  knowing.  A  committee  of  the  House  of  Commons, 
or  a  court  of  justice,  might  inquire  for  months  into  the  identity  of  the 
voter  and  not  discover  it ;  and  yet  all  the  time  the  mark  on  the  paper 
may  have  disclosed  it  to  the  only  person  to  whom  the  facts  were  avail- 
able, and  for  whose  information  it  was  placed  there. 

To  hold  that  before  this  prohibition  is  to  receive  effect  there  must  be 
proof,  eitjier  absolute  or  prima  facie^  of  the  intent  with  which  the  paper 
was  so  marked,  would  be  to  nullify  altogether  a  provision  which  seems 
vital  to  the  operation  of  the  statute.  The  direction  is  not  dtffiiffned 
against  the  public  notoriety  of  the  voter's  identity,  but  against  uose 
occult  and  concealed  arrangements  which  might  so  easily  frustrate  tho 
design  of  the  Ballot  Act, — such  devices,  in  short,  as,  while  the  identity 
of  the  voter  is  concealed  from  the  public,  may  lead  to  its  being  disclosed 
to  a  confederate — a  confederate,  it  may  be,  who  has  paid  the  voter  for 
his  vote,  and  wishes  to  be  assured  that  he  has  received  value  for  his 
money,  or  one  who  has  unduly  used  the  influence  of  his  position  to 
compel  the  voter  to  take  this  way  of  informing  him  how  he  voted.  A 
provision  that  these  arrangements,  when  disclosed  and  proved,  should 
nullify  the  vote,  would  have  been  entirely  illusory  ;  for  the  ballot  was 
resorted  to  mainly  because  these  secret  and  corrupt  transactions  could 
not  be  detected ;  and  the  provision  I  am  now  considering  had,  in  my 
opinion,  no  other  object  but  to  baffle  such  practices  by  prohibiting 
aosolutely,  whatever  the  motive  of  the  voter,  marks  which  might  aid  in 
their  perpetration. 

It  is  this  view  which  gives  importance  to  the  present  case,  bat  if  it  is 
well  founded,  it  follows  that  the  onl^  mark  which  the  voter  is  permittal 
to  place  on  his  voting  paper  is  the  simple  and  easy,  but  uniform  one,  of 
a  cross,  and  that  the  direction  to  this  effect  is  imperative.  In  cases  in 
which  it  is  plain,  from  inspecting  the  paper,  that  the  voter  had  attempted, 
although  ineffectually  or  imperfectly,  to  follow  the  direction  ot  the 
statute,  such  misadventure  should  not  invalidate  his  vote ;  but  in  the 
present  case  the  paper  discloses  an  intention  not  to  follow  the  directions 
of  the  statute,  but  to  substitute  a  different  mark  for  that  directed.  I 
am  of  opinion  that  this  is  such  a  m^rk  as  may  lead  to  the  voter  being 


OUervations.]        ELECTION  OF  COUNCILLORS,  ETC.  143 

merely  single  strokes  or  short  straight  lines  in  the 
proper  spaces  opposite  the  candidates'  names, — this  being 
in  accordance  with  the  finding  of  the  majority  of  the 


afterwards  identified,  and  that,  therefore,  the  voting  paper  is  invalid, 
and  I  am  glad  to  find  that  in  coujing  to  that  conclusion  1  not  only  con- 
cur with  the  views  of  Lord  Neaves  and  Lord  Ormidale  in  the  Wigtown 
case,  but  i^ith  those  of  Lord  Benholme  also,  fur,  while  the  latter 
differed  in  regard  to  some  of  the  votes  which  were  rejected  by  the 
nuijority,  he  concurred  in  thinking  that  a  voter  who  had  placed  a 
straight  line  opposite  the  name  of  the  candidate  had  not  thereby 
indicated  for  whom  he  intended  to  vote  in  terms  of  the  statute. 

Lo&D  Deas. — ^The  desire  of  your  lordship  to  confine  the  argument 
and  the  opinions  in  this  case  to  a  single  point  places  me  in  some  per- 
plexity. I  should  have  liked  to  have  heard  a  full  argument  upon  all  the 
points  in  conuecaon  with  each  other,  and  particularly  as  to  the  effect 
attributed  to  a  two-legged  stroke  and  a  one-legged  stroke,  or,  in  other 
words,  the  difference  between  a  straight  stroke  and  an  angular,  or  what 
has  been  said  to  be  a  double  stroke.  But  as  yet  I  have  been  unable  to 
find  any  substantial  difference  between  the  two. 

I  have  no  doutit  that  the  instructions  in  the  schedule  annexed  to  the 
act  are  directory  merely,  but  that  does  not  solve  the  present  case, 
because,  even  though  directory,  they  must  be  substantially  complied 
with.    The  difficulty  is,  what  is  substantial  compliance  ? 

The  construction  of  the  Act  was  very  fully  discussed  and  considered 
in  the  Wigtown  Burghs  case  in  this  Division  of  the  Court,  and  in  the 
English  case  of  Woodward  v.  Sarsons.  In  the  imperfect  shape  in  which 
the  matter  is  now  placed  before  us  I  shall  not  resume  the  consideration 
of  it  at  any  length,  but  shall  content  myself  with  saying  that  I  have  come 
to  the  same  conclusion  with  that  which  was  come  to  in  the  English  case 
of  Woodward.  I  do  not,  of  course,  regard  that  decision  as  a  precedent 
which  we  are  bound  to  follow ;  but  I  adopt  the  reasons  judicially 
assigned  for  it,  which  are  much  more  satisfactory  to  my  mind  than  those 
on  the  other  side. 

LoKD  NicAVKs. — I  concur  in  the  view  of  your  lordship  in  the  chair 
that  we  must  dispose  of  the  point  which  at  the  discussion  was  said 
to  be  the  test  of  the  case.  Whether  it  may  afterwards  appear  not  to 
be  the  turning-point  I  do  not  anticipate.  Our  judgment  falls  now  to 
be  given  on  the  point  raised  in  argument  and  taken  to  avizandum. 

I  take  it,  the  best  example  of  the  point  to  be  decided  is  on  the  ballot 
paper  No.  434,  where  we  have  on  the  right-hand  side  of  the  candidate's 
name  a  straight  stroke. 

The  effect  of  directions  in  such  a  statute  as  this  requires  to  be  care- 
fully considered.  It  is  impossible  to  say  that  they  are  there  for  nothing. 
We  must,  indeed,  allow  for  such  deviations  as  ignorant  men  might  make, 
and  so  must  construe  these  directions  with  some  latitude.  On  the  other 
hand,  this  is  an  important  Act,  contrived  to  secure  the  freedom  of 
voters  from  interference  before  or  after  an  election  by  those  who  have 
influence  over  them.  Whatever  we  may  tay  as  to  strictness  to  be 
observed  in  enforcing  these  directions  we  cannot  say  that  they  are  not 
part  of  the  act.    They  are  expressly  made  so. 

A  cross  is  enjoined  to  be  made,  and  the  question  before  us  is  whether 
a  line,  such  as  we  have  here  is  or  is  not  a  cross  in  compliance  with  the 
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seren  judges ;  and  (2)  ten  ballot  papers  on  which  the 
crosses  were  placed  to  the  left-hand  side  of  the  candi* 
dates'  naraeSy — this  being  in  accordance  with  the  decision 


•Utnte.  I  sboiild  hare  gnmi  difficulty  in  nying  that  it  wis  in  oompli- 
anoe  with  the  sUunte.  I  cannot  imagine  that  a  man  who  Totca  at  either 
a  parliamentary  or  a  municipal  election  does  not  know  what  a  cross  is. 
It  is  unqneBtionablj  made  np  of  two  linea.  What  can  haTe  been  the 
meaning  of  the  man  who,  being  enjoined  to  make  a  croes,  and  knowing 
what  a  crooB  is,  mak«*s  onlr  a  straight  line?  Ue  may  never  have  meant 
to  make  a  croas  at  all — ^he  maj  nerer  hare  meant  to  vote  at  all,  but 
only  to  appear  to  Toce.  He  may  have  been  driven  to  the  poll,  and  have 
been  obliged  to  appear  to  vote,  and  y^  never  intended  to  vote,  bat 
wished  to  evade  the  duty.  A  roan  who  is  preaomably  capable  of  making  a 
cross  and  makes  a  line  most  either  have  forgotten  what  he  h«d  to  do,  or 
most  have  wilfully  abstained  from  doing  it.  The  vote  is  not  a  complete  one. 
What  is  required  for  that  purpose  is  no  art  of  caligraphy,  but  merely 
to  make  whnt  is  the  simplest  and  best  known  sign  all  over  the  world. 
Where  that  b  not  m  ide  tnere  is  no  emixa  voluntas  to  complete  the  vote. 
Such  a  deviation  may  also  come  under  another  part  of  the  statute 
which  provides  against  any  mark  by  which  a  voter  may  be  identified. 
The  provision  does  not  bear  "  can  be^  or  **  is,*'  but  *'  may  be."  One  cun 
quite  understand  that  such  a  system  of  marking  as  there  is  here 
might  have  been  premranged.  It  is  an  nnneoeasary  and  inexcusaUe 
deviation  from  the  statute,  and  an  inexplicable  one,  unless  as  a  means 
of  enabling  some  one  to  identiQr  the  voter. 

I  think  the  purpo^^e  of  the  statute  would  be  defeated  in  a  matter  of 
essential  importMnce  if  we  sustained  these  papers.  I  adhere  to  my 
opinion  in  the  Wigtown  case,  and  think  generally  that  the  marking  of 
such  a  line  is  only  explainable  in  two  ways,  either  that  the  voter  did  not 
intend  to  vote  at  all,  or  that  he  made  this  mark  to  show  some  one  that  he 
had  voted  according  to  a  prearranged  plan. 

Lord  Ardmiixak. — .  ...  I  concur  with  your  lordship  that  this 
is  not  an  enfranchising  statute ;  it  is  a  procedure  Act  The  object  is  to 
protect  voters  from  undue  influence,  and  the  mode  adopted  is  to  secure 
secrecy  of  voting. 

The  act  lays  down  rules  for  voting,  partly  in  the  body  of  the  act 
itself,  and  partly  in  schedules.  The  distmction  is  a  just  one,  that  what 
IB  in  the  body  of  the  act  is  absolutely  imperative,  while  what  is  in  the 
schedules  may  be  directory  only.  In  this  case  I  do  not  think  that  the 
schedules  are  absolutely  imperative.  I  cannot  say  that  no  deviations, 
however  trifling,  can  be  permitted.  Where,  for  instance,  a  person  has 
tried  to  make  a  croes  according  to  the  best  of  his  ability,  I  do  not  say 
that  a  slight  slip  in  making  the  cross  will  render  the  vote  bad.  But 
when  he  makes  a  flgure,  or  a  mark,  which  is  most  emphatically  not  a 
cross,  the  result  is  different.  Besides,  where  a  person  makes  a  mark 
difl*erent  from  h  cross,  whereby  he  may  be  identified,  the  vote  is  bad. 
The  object  of  the  statute  is  that  every  mark  should  be  a  cross, — that  all 
the  marks  should  be  as  nearly  alike  as  possible, — eo  that  no  single  paper 
can  be  so  identified  as  to  trace  the  voter. 

Here,  instead  of  a  cross,  a  line  has  been  made,  plainly  not  in  the 
attempt  to  make  a  cross,  but  quite  a  difierent  mark.  This  might  have 
been  a  mark  made  by  arrangement,— agreed  on  between  the  voter  and  a 
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in  the  case  of  Haswell  v.  Stewart.  And  they  sustained 
(1)  twenty-three  ballot  papers  with  the  crosses  on  the 
right-hand  side  of  the  candidates'  names,  but  not  within 


confederate,  and  intended  to  promote  discovery  of  the  vote,  if  that 
should  be  defdred,  contrary  to  the  principle  of  the  statute.  Tfajs  would 
defeat  the  secrecy  which  the  Act  was  intended  to  secure. 

I  therefore  concur  in  the  opinion  of  the  Lord  Justice-Clerk  that  we 
should  sustain  the  objection,  so  far  as  it  regards  these  voting  papers 
marked  with  a  single  stroke  or  line.  I  indicate  no  opinion  as  to  the 
value  of  the  marks  more  nearly  resembling  a  cross,  and  more  likely  to 
have  been  made  with  the  intent  of  forming  a  cross. 

I  am  satisfied  that  these  marks  before  us,  with  a  line  or  stroke,  are 
not  even  an  attempt  to  fulfil  the  directions  of  the  statute. 

Lord  Ormidale. —  •  .  .  The  question  to  be  determined  is  one 
of  importance  and  interest,  and  all  the  more  considering  the  conflicting 
judgments  on  the  points  upon  which  it  turns  of  this  Court  in  the  Wig- 
town Burghs  Parliamentai^  Election  case,  Haswell  v.  Stewart,  vol.  i. 
4th  Series  of  Court  of  Session  Cases,  925,  and  of  the  Court  of  Common 
Pleas  in  the  Biimingham  Municipal  Election  case,  Woodward  t;. 
Sarsons,  July  9,  1875,  Law  Reports,  Common  Pleas,  vol.  x.  p.  733. 
In  consequence  of  this  conflict  I  have  very  carefully  examined  the 
grounds  upon  which  the  two  Courts  have  proceeded,  and  although  I  was 
one  of  the  maiority  of  the  Court  hj  which  the  Wigtown  case  was  decided 
I  need  scarcely  say  that  I  should,  if  satisfied  I  was  then  wrong,  have 
had  no  hesitation  in  now  deciding  differently. 

In  the  Wigtown  case  this  Court  held  that  according  to  the  sound 
construction  of  the  Ballot  Act  it  is  obligatory  on  a  voter  to  mark  the 
ballot  paper  with  a  cross  to  the  right  of  the  candidate's  name  for 
whom  he  intends  to  vote,  while  in  the  Birmingham  Municipal  Election 
case  it  was  held  by  the  Court  of  Conmion  Pleas  that  this  was  not 
obligatory,  but  merely  directory,  and  that  it  was  sufiicient  if  the  voter 
indicated  the  candidate  for  whom  he  intended  to  vote  by  a  mark, 
whether  a  cross  or  not,  on  the  front  or  face  of  the  ballot  paper.  Again, 
while  it  was  decided  by  this  Court  that  any  substantive  writing  or 
mark  by  the  voter  other  than  a  cross, — ^making  allowance  for  what  nught 
reasonably  be  held  the  various  ways  in  which  different  persons,  mm 
age  or  otherwise,  might  make  such  a  mark  on  the  ballot  paper,— would 
invalidate  it,  the  Court  of  Commons  Pleas  held  that  other  marks, 
whatever  might  be  their  form,  made  by  the  voter  on  the  ballot  paper, 
would  not  void  the  vote,  provided  it  was  not  marked  so  as  to  show 
that  he  intended  to  vote  for  more  candidates  than  he  was  entitled  to 
vote  for,  or  so  as  to  leave  it  uncertain  whether  he  intended  to  vote  at  all, 
or  for  which  candidate  he  intended  to  ?ote. 

Such  is,  stated  generally,  the  difference  betwixt  the  decisions  of  this 
Court  and  the  Court  of  Common  Pleas  in  regard  to  the  marking  of 
ballot  papers  by  voters.  But  another  and  a  very  important  difference 
—one  moeed  upon  which  the  question  which  of  them  is  right  very  much, 
if  not  entirely,  depends — arises  in  regard  to  the  true  interpretation  and 
effect  of  that  part  of  section  2d  of  the  Ballot  Act  which  enacts  that  the 
ballot  paper  on  ^' which  anything  except  the  number  on  the  back  is 
written  or  marked  by  which  the  voter  can  be  identified  shall  be  void 
and  not  counted."    It  was  held  by  thia  Court  that  according  to  the 
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the  gpacefl  marked  off  for  them  on  the  paper;  (2)  a 
ballot  paper  (No.  327),  in  which  the  croes  was  in- 
complete, and  was  placed  in  the  spaces  containing  the 
candidates*  names,  and  on  the  right-hand  side  thus: — 


MAOEIHLAY.        i 

(Jobs  Maceinlay,  Blncher  Hall, 
Musselburgh,  Brick  MannfiEtcturer.) 

B0BEBT80H.        ^ 

(William  Robertson,  High  Street* 
Musselburgh,  Grocer  and  Baker.) 


(Charles  Smart,  High  Street, 
Fisherrow,  Lathsplitter.) 


WILKIE.  T 

(Alexander  Wilkte,  Hope  Park, 
Levenball,  Residenter.) 


sound  construction  of  this  enactment  it  was  enough  to  inyalidate  the 
vote  that  the  mark  other  than  a  cross  in  some  reasonable  fonn  is  of  a 
description  whereby  the  TOter  might  be  identified,  not  that  he  shall  be 
identified,  which  of  course  could  only  be  done  by  a  sejiarate  proof  or 
investigation,  in  which  a  great  deal  of  evidence  on  the  one  side  and  the 
other  might  be  necessary  to  be  gone  into  ;  while,  aocordinff  to  the  con- 
tention of  the  pursuer,  the  Court  of  Common  Pleas  held  that  such 
proof  or  investigation  was  indispensable,  and  must  be  gone  into,  and  be 
found  sufficient  to  identify  the  voter.  Whether  this  is  the  construction 
put  upon  the  act  by  the  Court  of  Conmion  Pleas  does  not  appear  to 
me  to  be  dear ;  and  that  it  is  a  sound  construction  I  am  not  prepared 
to  admit.  As  to  this  matter  I  shall  afterwards  have  some  observationa 
to  make. 

But  let  us  see  what  is  the  nature  of  the  ballot  papers  which  the  pursuer 
says  were  improperly  rejected  in  the  municipal  election  at  Mnnelburgh, 
and  which,  if  counted,  would  have  resulted  in  his  election  in  place  of  the 
defender  Adamson.  There  are  numerous  ballot  papers  having  marka 
upon  them  of  various  descriptions  other  than  a  cross,  and  on  parts  of 
the  paper  other  than  to  the  right  of  the  candidate's  name  intended  to  be 
voted  for— all  as  set  out  and  exhibited  by  the  state  in  the  appendix  to 
the  closed  record.    It  is  unnecessary  at  present  to  inquire  whether  all  of 


ObsezratioiiB.]       ELECTION  OF  GOUNGILLORS,  ETC. 


147 


(3)  A  ballot  paper  (No.  479)  which  was  marked  beside 
an  uncompleted  cross  with  a  stroke  thus : — 


3 

LAUBTE. 

(George  Laurie,  38  Bridge  Street, 
Musselburgh,  Surgeon.) 

V 

5 

BOBEBTSON. 

(William  Robertson,  High  Street, 

Musselburgh,  Grocer  and  Baker.) 

>r 

6 

8MABT. 

(Charles  Smart,  High  Street, 
Fisherrow,  LathspUtter.) 

•+ 

7 

WILKTE. 

(Alexander  Wilkie,  Hope  Park, 
Levenhall,  Residenter.) 

>*/ 

these  marks  are  of  a  character  to  invalidate  the  votea.  We  can  only  at 
present  deal  with  the  papers  having?  a  straight  line,  thus  |,  on  them  in 
place  of  a  X  to  the  right  of  the  favoured  candidate's  name.  That  was 
the  only  matter  which  has  as  yet  been  argued  at  the  bar  ;  but  how  far 
that  may  be  sufficient  to  determine  the  case  may  require  consideration 
arterwards.  The  result,  however,  at  which  the  Court  may  now  arrive 
will  not  unlikely  be  of  much  service,  if  not  oonclusiye,  of  any  other  point 
or  points  which  may  yet  be  raised 

According  to  the  decision  of  this  Court  in  the  Wigtown  case  voting 
papers  not  having  a  cross  on  them  at  all,  but  merely  a  single  straight 
line,  are  invalid,  and  have  been  properly  rejected ;  while,  according  to 
the  decision  of  the  Court  of  Common  Pleas  in  the  Birmingham  Muni- 
cipal case  they  are  valid  and  ought  to  have  been  counted. 

In  considering  the  conflicting  question  which  has  thus  arisen  I  think 
it  is  of  much  importance  that  it  should  be  kept  in  view  that  the  object 
of  the  Ballot  Act  is  not  to  enfranchise  or  admit  voters  to  the  electoral 
roll,  but  to  enable  those  who  are  already  on  the  roll  to  give  their  votes 
in  secrecy,  and  in  that  way  to  afford  them  what  was  thought  to  be  a 
necessary  protection  in  the  exercise  of  the  franchise.  In  this  view, 
the  Ballot  Act  ought,  I  think,  to  be  construed  so  as  its  object  may  be 
accomplished  as  far  as  practicable.  This,  as  it  appears  to  me,  for  the 
reasons  stated  at  length  by  the  majority  of  the  Court  in  the  Wigtown 
case,  may  be  done  by  a  cross  on  the  right  hand  of  the  candidate's  name 
intended  to  be  voted  for — a  mark  which,  in  the  words  of  Lord  Neaves, 
is  *'  well  devised  for  the  purpose,  easy  of  execution  by  men  of  the  most 


•od  (4)  A  Mk 

two  Ijnes  thai  > 


r  (So.  as)  wkU  1 


h 


2           (BOBnrr  Dkxsos,  Higfc  Stnet, 

/ 

3         (GKHGlLiCMl,  38  Bridge  Street, 
1           HuaKllmigli,  Surgeon.) 

f 

Mtueelbargli.  Grocer  and  Beker.) 

f 

' 

WOEO. 

1 

Bodcnto  intelligenoe,  and  at  tlw  ■ 

efaanicter,  m  u  to  be  pracdcallj  inoqwUe  of  fi 

tijr  iti  ■pptvmnee.'     Bat  if  tuioob  other  d     ' 

%  CTOM,   or  eren   one  oa  the  left,  were,    I 

of   the   Conrt  of   Comnirai   Pleak.  admuaiUe,  ii 

doubted  that  the  identification  of  the  Toteia  mie^t  thereby  be  e>Ub- 

liabed.  and  the  great  object  of  tb«  Ballot  Act  entinlj  dcfestod.     Ftf 

rzample,  let  il  be  Buppoaisl  that  b;  preamngeaoeot  an  tuukntAndiiig 

has  been  come  ti    '    '  ■-  •  •  ...■...»_•■ 


*vpa%  it*  aolhonhip 
inka,  qnite  different  from 
wording  to  (he  judgment 
le,  it  Gannat,  I  tbiuk,  be 


n  come  to  between  a  eandidi^  o^ 


B  party  acting  for  lum. 


mild  Bide  in  pUce  of  the  rigbt-bsnd  lide  of  the  canitidate'a  name,  it  ia 
plain  that  the  candidaiea,  or  iheir  agent*  prreent,  as  they  are  entitled  to 
b<>,  at  the  cDonting  of  the  Totet,  ooulU  euoly  see  bow  the  electora  with 
whom  the  anangonnit  hud  been  made  voted,  and  whether  they  had,  or 
had  not,  adhered  to  that  arrangement.  Id  thie  war  the  TOten  might  bs 
identified,  and  the  prutectioD  intended  to  be  afforded  by  the  Ballot  Aot 
defeated.    Nor  do  1  lee  bow  it  woold  be  poMible  for  anj  party,  other 


than  thoM  participant  in  the  improper  amogement,  to  uiow  anything 
sboat  it,  ao  M  to  be  able  by  the  ueceemy  evidence  to  eipoaa  and 
friutrate  it*  nbjeot. 


I  cannot  help  thinking,  therefore,  that  the  interpretation  adopted  \tj 
tliia  Conrt  in  the  Wig^towa  due,  of  olanae  Sd  m  the  Ballot  Act,  to 
which  1  haTB  referred,  is  the  sound  one.  Kor  am  I  able  with  oertaintj 
to  ditooTiT  from  the  report  whether  this  may  not  have  been  also  the 
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In  suBtaming  the  ballot  paper  No.  415,  the  Lord  Justice- 
Clerk  observed  that  there  was  wanting  in  the  case  of 
that  paper  *'that   clear  determination  not  to   make  a 


yiew  of  the  Coart  of  Common  Pleas  in  the  Birmingham  case,  for  while 
in  some  parts  of  the  judgment  in  that  case  extrinsic  evidence  of  the 
identificaiion  of  voters  would  appear  to  have  been  desiderated,  in  other 
parts  this  would  rather  seem  not  to  have  been  considered  necessary. 
Thus,  I  find  that  two  voting  papen  having  the  name  of  one  of  the 
candidates  written  upon  them  were  held  to  be  bad  without  any  extrinsic 
evidence  of  the  actual  indentification  of  the  voter  who  so  wrote  on  the 
papers,  merely  because  it  **  might  give  too  much  facility  by  reason  of 
the  handwriting  to  identify  the  vot^r." 

Without  entering  further  into  the  matter,  which  is  amply  explained 
in  the  reports  of  the  two  conflicting  decisions  in  question,  I  have  merely 
to  add  tnat  I  continue  to  be  of  opinion  that  the  ruins  of  construction 
of  the  Ballot  Act  given  effect  to  in  the  Wigtown  Parliamentary  Election 
case,  although  stricter  than  those  adopted  in  the  Birmingham  Municipal 
Election  case,  are  souud,  and  not  too  strict,  and  therefore  ought  to  be 
adhered  to. 

Lord  Mure. — The  only  question  we  have  now  to  consider  is  whether 
a  single  straight  line  marked  on  a  ballot  pap*'r  at  the  place  whei-e  the 
voter  is  directed  to  put  a  cross  is  a  sufficient  compliance  with  the 
statute?  Taking:  the  28th  section  along  with  the  directions  in  the 
schedule  I  am  of  opinion  that  it  is  not,  and  I  entirely  concur  with  the 
exposition  of  the  statute  which  has  been  given  by  your  lordship  in  the 
chair 

Lord  Gifford. — If  the  purpose  of  the  Ballot  Act  had  been  to 
confer  an  electoral  franchise,  or  even  to  provide  a  convenient  mode  in 
which  electors  exercising  the  franchise  should  record  their  votes,  I 
should  have  been  disposed  to  hold  that  the  directions  ea  to  filling  up 
the  voting  papers  were  rather  directory  than  imperative,  and  that  if  it 
fairly  appeared  upon  the  face  of  the  ballot  paper  who  the  candidates 
were  for  whom  the  voter  intended  to  vote  I  would  be  disposed  to  sus- 
tain the  vote,  even  although  the  voter  had  to  a  considerable  extent 
deviated  from  or  failed  to  comply  with  the  provisions  or  directions  of 
the  statute. 

But  I  cannot  lay  out  of  view  that  one  of  the  principal  objects  of  the 
statute,  if  not  the  leading  end  which  it  had  in  view,  was  to  secure 
absolute  secrecy  in  voting,  so  that  it  should  not  be  known  for  which 
candidate  or  candidates  any  elector  voted,  and  that  this  should  not  be 
discoverable  from  the  voting  papers  either  by  the  candidates  or  their 
agents,  although  necessarily  for  the  puipose  of  checking  the  counting 
and  otherwise  the  voting  papers  are  open  within  certain  limits  to  the 
scrutiny  of  those  interested. 

Now,  in  this  point  of  view,  I  agree  with  the  majority  of  your  lord- 
ships. I  think  that  the  directions  for  filling  up  the  voting  papers,  so 
far  as  necessary  to  or  conducive  to  secrecy  of  voting,  are  not  merely 
directory,  but  really  imperative,  and  therefore  must  be  at  least  substan- 
tially obi»erved.  I  agree  that  much  in  the  statute  may  be  direetoiy,  but 
wherever  non-observance  does  or  may  destroy  secrecy  I  think  the  case 
u  different.    If  a  variation  is  made  in  the  mode  of  marking  the  votes, 
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cron^  which  was  obrions  in  the  case  of  the  two  papers 
(SfM.  398  and  434),  bearing  onlj  single  strokes,  and 
which  were  rejected.^    The  result  of  the  application  of 


of  sarh  a  nature  thmt  it  poMiblj,  and  hj  meant  of  preoonoerted  arrange- 
ment may  iiJentifj  the  Totrr  to  the  candidates  or  their  agenta, 
I  think  this  ia  enough  to  ritiate  the  Tote,  although  there  be 
no  actual  proof  of  soch  preconcerted  arrangemrnt.  Thoa,  it  ia 
admitted  on  all  hands  that  if  the  voter  write  his  own  name  or 
initiala,  or  even  write  the  eandidate^t  nanv*,  instead  of  marking 
a  crofa,  the  rote  will  be  bad;  and  I  think  the  aame  principle 
will  apply  to  any  othc  r  mark  difff ring  fubftantiallj  and  em-ntially  from 
the  cross  required  by  the  statute.  I  agree  that  if  there  be  substantiallj 
a  cross,  or  an  obvioua  effort  to  make  a  croeSy  this  will  be  enough,  and 
the  Court  will  always  incline  to  sustain  rather  than  to  reject  a  Tote 
in  tluhio ;  but  I  nm  of  opinion  that  ir  is  not  too  strict  a  readmg  of  the 
statute  to  hold  that  the  Toter  who  refuses  to  make  the  statutory  croM, 
but  hubftitutffl  tlierefor  a  line,  or  a  circle,  or  a  snuaie,  or  a  triangle, 
or  any  oth«'r  figure  which  may  obriously  be  made  the  meana  of  identi- 
ficiition,  K)set*  \\\a  vote. 

I  concur,  therefore,  in  the  result  reached  by  the  majority  of  the  Court 
thst  a  mere  straight  stroke  is  not  equivalent  to  the  cross  required  by 
the  statute. 

The  Report  from  the  Select  Committee  of  the  House  of  Commons  on 
Parlinmentary  and  Municipal  Elections  (1876), — which  was  issued  be- 
for*^  the  decision  was  given  by  the  Court  of  Session  in  the  Musselburgh 
Election  c^ase, — refers  specially  to  the  **  contradictory  decisions  "  in  the 
CRjte«  of  Haswcll  r.  Stewart  and  Woodward  v.  Sarsons,  and  oont^iins  the 
following  passage : — *^  Your  committer  entertain  the  opinion  that  no 
ballot  paper  should  be  rejected  unless  it  apf^ears  clearly  to  the  returning 
officer  that  the  obligatory  portion  of  the  act  has  not  been  oomplied 
with,  and  that  the  marking  of  the  ballot  paper  in  a  manner  not  in 
accordance  with  the  *  directions'  should  not  cause  its  rejection,  unless 
it  appears  to  the  returning  officer  that  such  departure  from  the  direc- 
lims  has  been  for  the  purpose  of  identiBcatioii,  or  would  necessarily 
afford  an  opportunity  for  such  identification  being  effected,  or  unless 
the  returning  officer  is  unable  to  determine  for  whom  the  voter  intended 
to  vcte.  Your  committee  stronc^ly  recommend  the  immediate 
paftsing  of  a  short  bill  declaring  the  law  to  be  in  accordance  with  the 
judgment  in  the  a1)ove-mentioned  case  of  Woodward  v.  Sarsons,  and 
giving  effect  to  the  opinion  above  exprrssed  by  your  committee. 
Your  conmn'ttec  further  suggest  that  the  Home  Office  should  forward 
to  every  returning  officer  the  law  and  judgment  in  'Woodwaidv. 
Saroons  * " — Keport,  p.  iv. 

*  In  (IcHling  with  this  ballot  paper,  Lord  Neaves  observed, — "  We  have 
here,  instead  of  a  single  stroke,  two  lines,  which  puts  this  paper  in  a 
different  clasH  from  the  other  two.'*  Lord  Orroidale,  while  he  did  not 
differ,  observed  that  **  although  there  are  what  may  be  called  two  strokes, 
I  can  (lincover  no  trace  of  an  attempt  to  crops  them.  We  must,  how- 
ever, iniikt*  large  allowances."  And  I^ord  Gifford  remarked, — **  Although 
this  is  not  exactly  a  cross,  still  it  is  quite  distinguishable  from  the  mans 
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these  findings  to  the  election  in  dispute,  was  that  the 
defender  Adamson  was  left  in  a  majority  of  one. 

The  judgment  in  the  Wigtown  and  Musselburgh  cases 
must  be  regarded  as  the  onlj  authoritative  declaration 
of  the  law  in  this  country,  and  as  such  must  receive 
effect  from  all  returning  officers  in  Scotland  until  the 
Ballot  Act  is  altered. 

From  these  judgments  and  the  opinions  of  the  majority 
of  the  judges,  it  must  be  inferred  that  ever)''  deviation 
from  the  precise  mode  of  marking  votes  prescribed  in  the 
directions  for  the  guidance  of  voters  is  to  be  regarded 
with  suspicion  and  disfavour,  as  fitted  to  lead  to  the 
identification  of  the  voter ;  and  that  when  any  deviation 
is  material,  the  vote  must  be  rejected,  irrespective  of 
absolute  proof  of  design  or  intention  on  the  part  of  the 
voter  to  be  identified.  The  following  must  be  regarded 
as  material  deviations  from  the  prescribed  form  for 
marking  votes : — 

(1.)  Writing  of  any  kind  on  any  part  of  the  ballot  paper. 

which  we  baye  rejected.'' — [Court  of  Session  Cases,  Fourth  Series,  voL 
iii.,  p.  991.] 

*  in  the  Wigtown  election  case  of  Haswell  v.  Stewart,  tried  before 
Lord  Onnidale  on  6th  April  1874,  a  ballot  paper  numbered  911  was 
objected  to  on  the  ground  that  it  bore  the  name  A.  C.  Allan,  clothier, 
and  thus  afforded  means  of  identification.  It  ajmeared  that  the  voter 
numbered  911  on  the  register  was  not  named  A.  C.  Allan.  The  judge 
sustained  the  objection,  observing: — *^The  construction  which  I  am 
disposed  to  put  on  the  statute  is,  that  this  name  which  ham  been  written 
on  the  ballot  paper  might  lead  to  the  identification  of  the  voter.  It  is 
quite  clear  that  the  statute  does  not  contemplate  that  there  should  be 
an  investigation  at  the  time,  or  that  the  presiding  officer  was  bound  to 
inquire  or  to  know  anything  about  the  name.  It  should  have  been 
enough  for  him  that  there  was  a  name  put  on  the  voting  paper  which 
might  lead  to  the  identification  of  the  voter  afterwards.  Therefore  I 
must  sustain  this  objection." — [O^M.  and  H.  Reports,  voL  ii.,  pp.  216, 
217.]  The  same  view  was  adopted  l^  the  Second  Division  of  the 
Court  on  the  special  case.  See  the  opmions  of  the  judges,  quoted  on 
pp.  129-136. 

In  the  case  of  Woodward  t;.  Sarsons,  the  Court  of  Common  Pleas 
in  England  adopted  a  somewhat  more  liberal  construction  of  the  act 
in  this  respect  Two  ballot  papers,  Nos.  844  snd  889,  had  the  word 
'*  Sarsons  "  written  opposite  the  name  of  the  candidate  ^*  Sarsons  '*  printed 
on  the  ballot  paper,  in  o  cross  was  marked  upon  it.  A  third  ballot  paper. 
No.  410,  was  marked  with  the  letters  '<  C.  N.'*   A  fourth,  No.  3502,  was 


^  KLECnOX  OF  COUNCILLORS^  ETC.       [OtMrrmtioiia. 

(2.)  The  use  of  any  form  of  mark  indicatiye  of  a  deter- 
mination on  the  part  of  the  elector  not  to  make  a 
cross.  In  other  words,  however  rongh,  shaky,  or 
unconth  the  figure  may  be,  it  must  be  a  cross,  or 
a  mark  indicative  of  an  effort  on  the  part  of  the 
elector  to  comply  with  the  Ballot  Act  to  make  a 
cross,  and  not  a  straight  or  curved  line,  or  a  circle, 
or  an  oval,  or  any  other  geometrical  or  anomalous 
figure.* 

(3.)  The  placing  of  the  mark,  whether  in  the  prescribed 
form  or  not,  on  the  left-hand  side  of  the  candi- 
date's name.' 

(4.)  A  substantive  and  separate  addition  on  any  part  of 

marked  with  the  letter  ^*  P  *'  in  addition  to  the  cross.  A  fifth.  No.  911,  had 
the  name  of  one  of  the  candidates,  * 'Woodward,**  nearly  stmck  out  bv  a 
pencil  mark  through  it  diagonallj  across  the  paper ;  and  a  sixth,  JNo. 
638,  bore  the  voter's  signature.  The  returning  officer  did  not  reject 
these  ballot  papers,  but  allowed  all  of  them  as  f^ood  and  valid  votes,  and 
counted  them  for  Sarsons.  No  objection  to  his  doing  so  was  made  at 
the  counting  of  the  votes,  but  subsequently  the  election  was  challengHi, 
and  exception  was  taken  to  these  votes  on  the  ground  that  the  writing 
or  marks  might  enable  the  writer  to  be  identified,  llie  Court  of 
Common  Pleas  disallowed  the  votes  Nos.  844  and  889,  observing:^ 
**  We,  with  some  hesitation,  disallow  Nos.  844  ard  889.  There  is  no 
cross  at  all ;  and  we  yield  to  the  suggestive  rule,  that  the  writing 
by  the  voter  of  the  name  of  the  candidate  may  give  too  much  facility, 
bv  reason  of  the  handwriting,  to  identify  the  voter."  1  hey  also  dis- 
allowed No.  410,  inasmuch  as  it  was  marked  with  the  letters  **C.  M." 
They  sustained  Nos.  3562  and  911,  holding  that  the  mark  upon  each  of 
them  was  not  **  a  substantial  breach  of  the  statute,"  though  ^^  extrinsic 
evidence  might  make  such  peculiarities  indications  of  handwriting ;  '* 
and  they  disallowed  No.  638,  holding  it  to  be  ^*  clearly  bad  and  void." 
—[Woodward  v,  Sarsons,  9th  July  1876,  L.T.;  vol.  xxxii.  (N.S.),  pp. 
867-873  ;  L.R.  (C.P.),  vol.  x.,  pp.  733-761.1 

'  In  the  case  of  Woodward  r.  Sarsons,  the  Court  of  Common  Pleas 
in  England  adopted  a  more  liberal  construction  of  the  Ballot  Act  in  this 
respect,  and  held  that  the  precise  form  or  position  of  the  voter^s  mark 
is  immaterial,  provided  it  clearly  indicates  the  csndidate  for  whom  the 
voter  meiins  to  vote.— [L.T.,  vol.  xxxii.  (N.S.),  pp.  867-873;  L.R. 
(C.P.)»  vol.  X.,  pp.  783-751.] 

In  the  case  of  Robertson  v.  Adamson  the  Court  of  Session  sustained 
a  ballot  paper  marked  by  two  lines,  though  there  was  no  trace  of  an 
attempt  to  cross  them.  The  principle  on  which  this  was  done,  as  stated 
by  the  Lord  Justice-Clerk,  is  recognised  in  the  text 

*  See  the  immediately  preceding  footnote.  In  the  same  case  of  Wood- 
ward V.  Sarsons  the  Court  sustsined  eight  ballot  papers,  Nos.  117, 
166,  190,  606,  174,  183,  842,  1413,  marked  with  a  crot»s  placed  on  the 
left  instead  of  the  right-hand  side  of  the  candidate's  name,  observing 
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the  ballot  paper  to  the  voter's  mark  of  his  vote.  This 
includes  a  multiplicity  of  crosses,  or  Hues,  or  marks  of 
any  description,  either  on  the  back  or  the  face  of 
the  ballot  paper .^ 

with  reference  to  them : — ^^The  substance  of  the  directions  in  the  note  in 
schedule  2  is  fulfilled,  which  is,  in  our  opinion,  that  the  voter  should 
clearly  indicate  the  candidate  for  whom  he  intends  to  vote.  If  this  be 
done  substantially,  and  the  absolute  enactments  as  to  secrecy  be  obeyed 
fully,  we  think  that  the  statute  is  satisfied."  [Woodward  i;.  Sarsons, 
vt  supra.'] 

>  In  tne  Wigtown  election  case  of  Smith  v.  Stewart,  6th  August 
1874,  objection  was  taken  to  ballot  papers  on  the  ground  that 
they  contained  marks  separate  from  the  cross.  Lord  N  eaves  disallowed 
the  objection,  observing — **  These  are  matters  that  run  into  each  other 
so  much  that  it  is  impossible  to  lay  down  any  clear  and  broad  principle, 
and  I  think  I  must  follow  the  maxim,  De  minimis  non  curat  Praetor.  .  I 
am  not  disposed  to  disqualify  a  voter  for  a  trifling  thing  such  as  a  spot  or  a 
dot  on  his  voting  paper.  K  o.  1089  has  the  appearance  of  a  speck  or  a  dot, 
but  I  shall  holdjt  to  be  a  good  vote."   [O'M.  &  H.  Reps.,  vol.  ii.  p.  232.] 

See  footnotes  I  and  2,  page  150.  In  the  case  of  Woodward 
17.  Sarsons,  the  Court  sustained  five  ballot  papers,  N^os.  433,  926, 
928,  1364,  and  1426,  marked  with  two  crosses  instead  of  one  ;  one 
ballot  paper,  No.  1726,  marked  with  three  crosses  instead  of  one  ; 
one.  No.  2140,  marked  with  a  straight  stroke  in  addition  to  the  cross; 
one.  No.  8781,  marked  with  a  straight  line  instead  of  a  cross ;  one.  No. 
641,  marked  with  a  star  instead  of  a  cross ;  and  one,  No.  3562,  marked 
with  the  letter  **P  "  in  addition  to  the  cross,— observing,  "  We  cannot 
think  that  the  mere  fact  of  two  crosses  being  placed,  as  in  No.  433  or 
as  in  928,  ought  to  vitiate  the  ballot  paper.  There  can  be  no  doubt 
as  to  the  intention  to  vote,  and  no  doubt  as  to  the  intention  to  vote  em- 
phatically for  the  one  candidate.  If  there  were  evidence  of  an  arrange- 
ment that  the  voter  would  place  two  marks,  so  as  to  indicate  that  it 
was  he,  that  voter,  who  baa  used  that  ballot  paper,  then,  bv  reason  of 
such  evidence,  such  double  mark  would  be  a  mark  by  wliich  the  voter 
could  be  identified,  and  then  the  paper,  upon  such  proof  being  made, 
should  be  rejected.  But  the  mere  fact  of  there  being  two  such  crosses 
is  not  in  our  judgment  a  substantial  breach  of  the  statute.  Neither  is 
the  mere  fact  of  an  additional  niatk,  such  as  is  found  in  No.  926  ;  nor 
the  mere  fact  of  the  peculiar  forms  of  cross  in  Nos.  1364  and  641,  nor 
the  marks  on  Nos.  1726,  2140,  3562,  or  911  ^*[in  which  the  name  of  one 
of  the  candidates  was  nearly  struck  out],"  though  in  these  cases  also 
extrinsic  evidence  of  arrangement  might  make  such  peculiarities  indica- 
tions of  identity.  We  think  that,  inasmuch  as  the  ballot  paper  was 
handed  in  by  the  voter  as  a  yot«,  the  mark  on  875  substantially  indi- 
cates that  the  voter  intended  to  vote  for  the  candidate  against  whose 

name  it  is  placed,  and  that  the  paper  ought  to  be  allowed The 

substance  of  the  direction  in  the  note  in  schedule  2  is  fulfilled,  which  is 
in  our  opinion  that  the  voter  should  clearly  indicate  the  candidate  for 
whom  he  intends  to  vote.  If  this  be  done  substantially,  and  the  abso- 
lute enactment  as  to  secrecy  be  observed  fully,  we  think  that  the 
statute  is  satisfied.  [L.  T.,  vol.  xxxii.  (N.  S.)  pp.  872-873;  L.  R. 
(C.  P.)  vol.  X.  pp.  738-751.] 
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On  the  other  hand,  the  following  may  be  regarded  as 
immaterial  deviations,  unless,  indeed,  there  be  coljateral 
circumstances  to  create  the  presumption  of  design  or 
intention  on  the  part  of  the  voter  to  lead  to  identification. 

(] .)  The  cross  not  being  well  made*  or  the  lines  being 
somewhat  shaky  and  irregular,  arising  apparently 
from  tmsteadiness  of  hand,  or  accidental  disturb- 
ance.^ 

(2.)  The  cross  having  feet  or  claws  to  support  it,  like 
the  capital  letter  X. 

(3.)  The  cro^  not  being  placed  in  the  space  allotted  to 
it  on  the  ballot  paper,  if  it  be  opposite  the  candi- 
date's name,  and  towards  the  right  of  the  name.' 

*  Applying  the  principles  recognised  in  the  Wigtown  case  of  Has- 
well  V.  Stewart,  Lord  leaves,  in  the  Wigtown  case  of  Smith  r.  Stewart, 
6th  August  1874,  sustained  votes  to  which  it  was  objected  that  the  bal- 
lot papers  contained  badly-formed  crosses,  observing  that  **  mere  damsi- 
ness  "  is  not  sufficient  to  disqualify.  *^  Further,'^  he  added,  **  there  mar 
be  vacillation  to  a  certain  extent  in  the  hand,  and  the  voter  may  go  bacx 
on  one  leg  of  his  cross  to  make  it  more  complete,  and  so  to  give  it  the 
appearance  of  a  double  stroke  ;  but  I  cannot  disqualify  on  that  ground 
unless  I  see  so  much  deviation  from  what  an  ordinary  and  rather  rough 
writer  would  be  able  to  do.  Ko.  534  has  a  thick  and  clumsy  line  ;  bat 
it  appears  to  me  to  be  nothing  more  than  a  blunder  in  the  mode  of 
forming  the  cross.*'    [O'M.  and  H.  Reports,  vol.  ii.  p.  232.1 

*  In  the  same  case  objection  was  taken  to  several  ballot  papers  on 
the  ground  that  the  cross,  although  put  on  the  right-hand  side  of  the 
candidate's  name,  was  not  put  in  the  precise  place  required  by  the  Ballot 
Act.     Lord  Neaves  disallowed  the  objection,  and  observed — **The  first 

?uestion  is,  whether  there  has  been  a  deviation  Irom  the  statute  ?  Now 
cannot  see  that  any  definite  amount  of  space  with  reference  to  the  name 
is  an  absolute  essentiality  in  the  ballot  paper.  •  The  other  question 
is  whether  the  mark  is  such  as  to  suggest  the  poflsibilitv  of  fraud.  I  do 
not  think  that  the  objection  on  either  ground  is  good. '  [O'M.  and  H. 
Reports,  vol.  ii.  p.  232.] 

In  the  Borough  of  Athlone  Election  case,  tried  before  the  Court 
of  Common  Pleas  at  Dublin  on  24th  April  1874,  the  returning 
officer  rejected  the  votes  of  several  pei'sons  who  bad  placed  their 
cross  immediately  after  and  opposite  the  candidates  name  in 
the  ballot  paper,  and  in  the  compartment  or  division  of  the  ballot 
paper  on  wnich  the  candidate's  name  was  printed,  but  not  in 
the  space  outside  the  compartment,  and  separated  therefrom  by  a 
vertical  line.  lie  also  rejected  the  votes  of  several  persons  who 
placed  their  cross  immediately  before  and  opposite  the  candidate's 
name  in  the  ballot  paper.  The  Lord  Chief  Justice  (Monahan), 
who  delivered  the  judgment  of  the  Court,  said — **A8  a  matter  of  fact  we 
entertain  no  doubt  at  all  that  under  the  true  construction  of  this  Act  of 
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(4.)  The  marking  of  the  cross  in  ink,  or  otherwise  than 
with  a  pencil,  provided  there  be  no  peculiarity  in 
the  form  of  the  marking,  or  in  the  colour,  such  as 
would  result  from  the  use  of  blue  or  red  lead 
or  ink. 
When  the  presiding  officer  or  polling  clerks  mark  the 
voter's  number  on  the  register,  not  on  the  counterfoil, 
but  on  the  ballot  paperj  or  on  both  the  counterfoil  and 
the  ballot  paper,  a  cardinal  requirement  of  the  Ballot  Act 
is  contravened,  inasmuch  as  the  number    on  the  ballot 
paper  enables  the  voter  to  be  immediately  identified. 
Such  a  number  placed  on  the  ballot  paper  by  the  voter 
would    undoubtedly  vitiate    the    vote,   and    he    would 
have  no  reason  to  complain.     But  when  the  contraven- 
tion   is    obviously  and  admittedly    occasioned   by   the 
fault  of  the  presiding  officer  or  polling  clerks,  it  is  hard 
to  reject  the  votes   of  innocent   electors,  and,  it  may 
be,  necessitate  a  new  election.    Nevertheless,    the    re- 
turning  officer    will    not   be    warranted    in   sustaining 
such  votes.^     The  consent  of  the  candidates   or    their 


Parliament  the  votes  on  the  right-hand  side  of  the  ballot  papers  onpht 
to  have  been  recdved  hj  the  Sheriff.'*  It  was  unnecessary  to  decide  the 
question  as  to  the  TOtes  on  the  left-hand  side.  [O'M.  and  H.  Reports, 
vol.  ii  p.  186.] 

See  the  case  of  Woodward  v.  Sarsons,  9th  Julj  1875,  L.  T.,  vol. 
auaii.  (N.  S.)  pp.  867-873 ;  L.  R.  (C.  P.)  vol.  x.  pp.  733-751.  The 
judgment  of  the  Court  of  Common  Pleas  in  England  in  this  case  is 
printed  partiallj  in  the  footnote,  pp.  186-191,  and  partially  in  the  foot- 
note, pp.  136-139. 

1  In  the  case  of  Woodward  v.  Sarsons,  the  presiding  officer  at  the 
polling  station,  No.  130,  in  the  Birmingham  Municipal  Election, 
marked  upon  the  face  of  the  ballot  paper  given  to  each  of  the  electors 
at  the  station  the  number  of  the  voter  appearing  on  the  burgess-roll. 
This  he  did  to  every  ballot  paper  handed  out  by  him.  The  number 
of  ballot  papers  so  marked  and  given  out  by  him  was  204,  of  which 
234  were  given  in  favour  of  the  petitioner  Woodward,  and  60  in  favour 
of  the  respondent  Sarsons.  The  burgess-roll  numbers  so  marked  were 
in  fact  not  seen  so  as  to  be  identified ;  but  they  could  have  been  seen 
by  the  persons  present  at  the  counting  of  the  ballot  papers.  The 
returning  ofiicer  rejected  all  the  ballot  papers  so  marked,  and  the  Court 
confirmed  his  decision, — observing :    ^^  It  is  clear  that  the  294   ballot 
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agents  to  waive  objection,  and  to  accept  the  result 
of  the  vote  aa  ascertained  by  the  returning  officer, 
without  looking  at  the  elector^s  number,  or  otherwise 
seeking  to  violate  the  -  secrecy  which  the  Ballot 
Act  enjoins,  cannot  justify  the  returning  officer  in 
departing  from  the  express  provisions  of  the  statute. 
The  community  as  well  as  the  candidates  are  interested 
in  the  election.^ 

Another  irregularity  of  the  presiding  officer  or  his 
clerk  may  give  rise  to  much  trouble  and  expense,  and 
invalidate  the  election,  but  it  is  one  which  does  not 
come  under  the  observation  or  cognizance  of  the 
returning  officer.  When  the  votei^s  number  in  the 
register  is  omitted  to  be  marked  on  the  counterfoil  of 
the  ballot  paper,  the  omission  renders  it  impossible  to 
connect  the  ballot  paper  with  the  voter,  and  to  check 
personation.*  But  the  ballot  paper  and  the  vote  which 
it  records  may  be  gx  facie  unobjectionable,  and  as  the 
counterfoils  are  sealed  up,  neither  the  returning  officer 
nor  the  candidates  may  be  aware  of  the  irregularity  which 


papers  marked  by  the  presidiDg  officer  at  the  polling  station  No. 
130,  were  void,  and  ought  not  to  be  counted.  There  was  a  mark 
on  them  by  which,  on  reference  to  the  burgess-roll,  the  way  in 
which  the  voter  had  voted  could  be  identified.''  Notwithstanding 
this  and  other  irregularities  the  election  was  sustained,  on  the 
ground  that  the  result  of  the  election  was  not  thereby  affected. 
[L.  T.,  vol.  xxxii.  (N.  S.)  pp.  867-873;  L.  R.  (C.  P.)  vol.  x. 
pp.  733-751.J 

*  In  this  view  the  writer  is  confirmed  by  the  opinion  of  the  Dean 
of  Faculty  (Mr.  A.  R.  Clark),  given  in  October  1874. 

s  In  the  case  of  Pickering  v,  Startin,  13th  January  1872,  certain 
votes  were  objected  to  on  this  ground,  but  the  judges  do  not 
appear  to  have  held  that  the  omission  necessarily  either  nullified  the 
votes  or  invalidated  the  election.  [L.  T.  (N.  8.)  voL  zxviii.  p. 
111.]  In  subsequent  proceedings,  and  after  a  scrutiny,  the  election 
was  sustained ;  and  ultimately  proceedings  were  adopted  by  the 
unsuccessful  candidate  against  the  presiding  officer,  on  the  eronnd 
that  the  negligent  performance  by  him  of  his  duties  had  resiuted  in 
the  plaintiffs  defeat.  [Pickering  t;.  James,  10th  June  1873 ;  L. 
R.  (C.  P.),  vol.  viii.  p.  489;  L.  T.,  vol.  xxix.  p.  210.]  But 
the  objection  referred  to  in  the  text  does  not  appear  to  have  bem 
disposed  of. 
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has  been  committed.  K,  however,  it  were  afterwards 
timeously  discovered  and  challenged,  the  result  of  the 
challenge  would  probably  depend  upon  the  circumstance 
whether  the  number  of  objections  to  the  votes  on  the 
ground  of  personation,  or  on  any  other  ground  which 
necessitated  the  ascertainment  of  the  electors,  was  greater 
than  the  majority  in  favour  of  the  candidate  declared  to 
have  had  the  majority  of  votes.  If  greater,  probably  a 
new  election  would  be  ordered. 

It  has  already  been  observed,^  that  in  no  case  should 
the  name  of  a  candidate  appear  on  a  ballot  paper  more 
than  once,  no  matter  how  often  he  may  have  been 
nominated,  possibly  under  diflFerent  designations.  Where, 
however,  the  name  of  a  candidate  has  been  erroneously 
placed  more  than  once  on  the  ballot  paper,  and  there  is 
no  doubt  that  the  voters  who  voted  for  him  under  any 
or  all  of  the  entries  understood  for  whom  they  were 
actually  voting,  all  the  votes  so  given  for  the  candidate 
must  be  classed  together.* 

*  See  No.  46,  subsection  (4)  of  these  Observations,  and  footnote 
2,  p.  60. 

*  In  the  case  of  Northcote  v.  Pulsford,  8th  May  1875,  a  candidate 
at  the  Barnstaple  muDicipal  election  of  1874  was  twice  nominated 
— one  nomination  being  good,  and  the  other  bad — and  his  name 
appeared  in  the  ballot  paper  twice,  once  in  respect  of  each  nomina- 
tion. 71  voters  appended  their  marks  to  his  name  under  one 
nomination,  and  801  under  the  other.  Of  these  71  and  301  electors, 
8  marked  crosses  op[)08ite  both  names.  All  the  voters  so  voting 
intended  to  vote  fur  the  candidate,  and  the  question  was  raised 
whether  both  classes  of  voters  could  be  added  together.  If  so,  the 
candidate  had  the  majority,  and  was  entitled  to  be  returned.  The 
Court  of  Common  Pleas  in  England  held  that,  having  been  duly 
nominated*  and  having  a  majority  of  votes,  he  was  entitled  to  be  re- 
turned. In  delivering  the  judgment  of  the  Court,  Mr.  Justice  Brett 
said  :  ^*  Mr.  Northcote  was  a  candidate,  and  372  electors  voted  for 
him,  intending  to  vote  for  him.  It  is  true  that  71  voted  for 
him  under  his  description  in  No.  5,  and  301  under  his  descrip- 
tion in  No.  6.  If  both  the  71  and  301  votes  can  be  counted  as 
votes  given  for  him,  he  was  duly  elected ;  and  so,  even  though 
eight  votes  should  be  struck  off  on  the  ground  that  eight  voters  put 
two  crosses  to  indicate  their  vote,  one  to  No.  5,  and  one  to  No.  6, 
the  question  is.  Whether  all  the  votes  given  for  him  should  be 
counted  as  votes  given  for  him  ?  The  counting,  it  would  seem, 
should  be  under  section  35  of  5  and  6  WUl.  IV.  cap.  76  (*  The 
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91.  On  all  ballot  papers  rejected  and  not  counted  the 
returning  officer  mnst  endorse  the  word  "  Rejected ;  ** 
and  if  an  objection  be  made  to  his  decision  by  any 
candidate  or  agent,  he  mnst  add  to  the  endorsement 
the  words  "rejection  objected  to."^  The  operation  of 
endorsing  the  rejected  ballot  papers  will  be  greatly 
facilitated  by  the  use  of  self-«cting  spring  stamps,  one 
to  impress  the  words  *' Ballot  paper  rejected,"  and 
the  other  the  words  "  Ballot  paper  rejected.  Rejection 
objected  to."  The  decision  of  the  returning  officer  as  to 
any  question  arising  in  respect  of  a  ballot  paper  is  final. 


English    Municipal    Corporations    Act'),    as    amended    by    the 
schedule   of   the  Ballot  Act.     That,  section   35,  enacts   'That 
the  mayor  and  assessors  shall  examine  the  voting  papers  so  delivered 
as  aforesaid,  for  the  purpose  of  ascertaining  which  of  the  several  per^ 
sons  voted /or  are  elected;  and  so  many  of  such  persons^  being  equal 
to  the  number  of  persons  then  to  be  chosen,  as  shall  have  the  greater 
number  of  votes,  shall  be  deemed  to  be  elected.'     If  the  votes  in  the 
present  case  had  been  counted  and  treated  according  to  the  words  of 
that  section,  the  number  of  votes  really  given  for  the  appellant 
entitled  him  to  be  declared  to  be  elected.     There  is  nothing  to  pre* 
vent  the  counting  and  treating  of  the  votes  according  to  the  words 
of  that  section,  and  according  to  the  truth,  but  the  irregular  form 
of  the  ballot  paper.     That  irregularity  of  form  neither  deceived  nor 
misled  any  voter  into  voting  for  a  wrong  person.     It  was  an 
irtegularity  or  mistake  in  the  form  of  the  ballot  paper,  the  form  of 
which  is  given  in  schedule  Second  of  the  Ballot  Act     As  the 
mistake  neither  deceived  nor  misled  any  voter  into  voting  for  a 
wrong  person,  it  may  properly  be  said  that  it  did  not  affect  the 
result  of  the  election.      The  mistake  therefore  was,  as  it  seems  to 
us,  cured  by  section  13  of  the  Ballot  Act,  which  enacts  that  *  No 
election  shall  be  declared  invalid  by  reason  of  a  non-compliance 
with  the  rules  contained  in  the  first  schedule  to  this  act,  or  any 
mistake  in  the  use  of  the  forms  in  the  second  schedule  to  this  act, 
if  it  appears,  (tc,  that  the  election  was  conducted  in  accordance 
with  the  principles  laid  down  in  the  body  of  this  act,  and  that  such 
non-complimice  or  mistake  did  not  affect  the  result  of  the  election,* 
That  section  is  applicable  to  the  taking  of  the  poll,  and  the  poll  at  a 
municipal  election  is  to  be  taken  or  conducted  according  to  the 
provisions  applicable  to  a  p^U  of  the  Ballot  Act      That  section  is 
therefore  applicable  to  the  taking  of  the  poll  at  a  municipal  elec- 
tion."    [L.  R.  (C.  P.)  vol.  X.  pp  485486.] 

1  See  section  2  and  rule  30  of  schedule  First  of  the  Ballot  Act 
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subject    to    reversal    in    proceedings     questioning    the 
election.^ 

92.  When  there  is  only  one  vacancy  in  any  ward,  the 
counting  of  the  votes  given  in  such  ward  will  be  expedi- 
tiously accomplished  by  simply  separating  the  ballot 
papers  into  as  many  classes  as  there  are  candidates ;  and 
putting  aside,  in  the  first  instance,  all  bad  and  doubtful 
votes,  every  ballot  paper  which  is  not  marked  in  strict 
compKance  with  the  directions  for  the  guidance  of  voters 
in  the  voting  being  regarded  for  this  purpose  as  doubt- 
ful. After  all  the  voting  papers  have  been  so  arranged, 
the  bad  and  doubtful  votes  shoidd  be  disposed  of  by  the 
returning  officer  himself;  and  when  the  ballot  papers  are 
sustained,  each  should  be  placed  in  its  appropriate  class. 
When,  however,  any  ballot  papers  are  rejected  and  not 
counted,  their  faces  should  be  submitted  to  the  candidates 
or  their  agents,  and  if  the  decision  of  the  returning 
officer  be  objected  to,  a  memorandum  of  objection  having 
been  made  must  be  endorsed  on  the  ballot  paper,  as 
has  already  been  explained.  The  ballot  papers  contain- 
ing the  votes  for  each  candidate  should  be  put  up  in 
bundles,  each  containing  50,  and  the  number  for  each 
candidate  ascertained.     The  ballot  papers  rejected  on 


*  See  sections  2  and  20,  sub-section  (2^  of  the  Ballot  Act 
In  the  case  of  Hamilton  t;.  the  Police  Commissioners  of  Dunoon, 
15th  January  1875,  it  was  objected  to  the  validity  of  the  election 
of  Commissioners  in  October  1873,  that  the  returning  officer,  who 
also  acted  as  presiding  officer,  did  not  count  the  number  of  ballot 
papers  in  the  box  before  proceeding  to  count  the  rotes,  nor  did  he  mix 
die  ballot  papers,  nor  did  he  keep  uie  ballot  papers  with  their  faces  up- 
wards, and  take  all  proper  precautions  for  preventing  any  person  from 
seeing  the  numbers  printed  on  the  backs  of  such  papers,  as  directed  bj 
raU  34  of  Schedule  1st  of  the  Ballot  Act.  Nor  did  be  endorse  the  word 
**  Rejected  '*  on  the  ballot  papers  which  he  rejected  as  invalid,  as  directed 
bj  rule  86.  The  Lord  Ordinary  (Gifford)  held,  on  27th  October  1874, 
that  none  of  these  objections  *^  affect  the  validity  of  the  election  as  a 
whole,*'  and  he  sustained  the  election.  The  First  Division  of  the  Court 
affirmed  the  judgment  of  the  Lord  Ordinary,  and  sustained  the  election, 
without  pronouncing  any  opinion  on  the  objections  taken  as  to  the  irre- 
gularities committed  by  the  returning  officer,  which  it  was  held  could 
not  be  entertained  under  the  conclusions  of  the  summons.  See  footnote 
I  to  Observation  Ko.  61,  pp.  84-85. 
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any  of  the  four  gronnds  specified  in  No.  90  of  these 
Observations  should  then  be  arranged  under  one  or  other 
of  these  heads,  having  reference  to  the  ground  of 
rejection,  and  the  number  under  each  head  should  be 
ascertained  and  recorded. 

93.  When  there  are  two  or  more  vacancies  in  any  one 
ward,  and  a  larger  number  of  candidates  than  there 
are  vacancies  to  be  supplied,  it  will  be  necessary  either 
to  adopt  a  more  complicated  arrangement  for  classifying 
the  voting  papers  and  ascertaining  the  number  of  votes 
given  for  each  candidate,  or  to  tabulate  the  votes  for  the 
several  candidates.  To  explain  each  of  the  two  methods 
which  have  severally  stood  the  test  of  experience — ^the 
former  in  the  parliamentary  election  in  Glasgow  in 
1874,  under  the  direction  of  the  Sheriff  of  Lanarkshire, 
and  the  latter,  imder  the  direction  of  the  writer, 
as  returning  officer  in  the  first  school  board  election 
in  Edinburgh,  and  also  as  agent  of  the  returning  officer 
in  the  Glasgow  municipal  election  of  187S-4, — ^let  it  be 
assumed  that  there  are  three  vacancies  in  a  ward  with 
five  candidates,  named  respectively  A,  B,  C,  D,  and  E. 

94.  If  it  be  resolved  to  adopt  the  former  method,  it 
will  be  necessary  to  provide  for  each  person  who  is  to 
be  engaged  as  an  enumerator  in  counting  the  votes,  an 
arrangement  of  twenty-one  compartments  or  pigeon- 
holes— each  compartment  being  sufficiently  large  to 
contain  a  considerable  number  of  ballot  papers,  and 
having  a  distinctive  number  or  mark  indicative  of  the 
names  of  the  several  candidates,  or  combinations  of 
candidates,  for  whom  votes  may  be  given.  The  sub- 
joined diagram  shows  the  nature  of  the  arrangement 
adopted  in  the  parliamentary  election  in  Glasgow.^ 

*  If  the  compartments  or  pigeon-holes  are  made  separately  of  wood, 
or  tin,  or  card-hoard,  they  may  he  arranged  in  such  number  and 
comhinatioii  as  is  found  necessary  from  time  to  time,  according  to 
the  numher  of  vacancies  and  candidates  in  different  wards*  and  at 
successive  elections. 
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Arrangement  No.  1} 
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A  correBponding  arrangement  of  five  compartments  or 
pigeon-holes,  but  numbered  or  marked  as  in  the  sub- 
joined diagram,  will  be  provided  for  the  reception  of  all 
the  plumpers,  t.tf.,  the  ballot  papers  containing  each  a 
vote  for  only  one  of  the  five  candidates,  each  comparl 
ment  receiving  the  votes  given  for  the  candidate  to 
which  it  is  assigned. 

Arrangement  No.  II. 


1. 
A. 

2. 

B. 

8. 
C. 

4. 

D. 

5. 

E. 

An  arrangement  of  nineteen  compartments  or  pigeon- 
holes of  greatly  larger  capacity,  but  numbered  or  marked, 
as  in  the  subjoined  diagram, — 


1  In  a  case  in  which  there  are  two  vacaneies  and  five  candidates, 
the  two  left  hand  rows,  containing  Nos.  1  to  9,  hoth  inclusive^  of 
the  above  diagram^  would  have  to  be  removed. 
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Arrangement  No.  III. 


1. 

2. 

3. 

4. 

6. 

6. 

7. 

A. 

A. 

A. 

A. 

A. 

A. 

B. 

B. 

B. 

B. 

C. 

a 

D. 

C. 

C. 

D. 

E. 

D. 

E. 

E. 

D. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

B. 

c. 

A. 

A. 

A. 

A. 

B. 

D. 

D. 

B. 

C. 

D. 

E. 

C. 

E. 

E. 

16. 

16. 

17. 

18. 

19. 

B. 

B. 

C. 

c. 

D. 

D. 

E. 

D. 

E. 

E. 

will  have  to  be  provided  for  the  reception  of  all  the 
the  ballot  papers  containing  the  votes  given  for  several 
candidates,  or  combinations  of  candidates. 

The  arrangement  first  above  explained  will  afterwards 
be  referred  to  as  "  Arrangement  No.  I. ; "  that  second  ex- 
plained will  be  referred  to  as  "  Arrangement  No.  II.; "  and 
the  third  explained  will  be  referred  to  as  "  Arrangement 
No.  III."  The  arrangement  No.  II.  will  be  placed  under 
the  charge  of  an  assistant,  whose  special  duty  it  will  be 
to  distribute  the  plumpers  among  the  several  compart- 
ments to  which  they  should  be  assigned.  Each  com- 
partment or  pigeon-hole  of  arrangement  No.  III.  will  be 
placed  under  the  charge  of  an  assistant,  whose  special 
duty  it  will  bo  to  see  that  no  ballot  paper  is  admitted 
into  the  compartment  imder  his  charge,  save  such  as 
contains  a  good  vote  for  the  candidate  or  combination  of 
candidates  assigned  to  it.  The  counting  of  the  votes 
\vill  then  proceed  as  follows : — 
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(1.)  Immediately  after  the  ballot  papers  in  the  several 
ballot  boxes  for  each  ward  have  been  mixed  together, 
the  whole  bundles  of  ballot  papers  for  the  ward  will  be 
distributed  among  the  several  enumerators,  each  of  whom 
will  proceed  to  distribute  the  ballot  papers  assigned  to 
him  among  the  several  compartments  or  pigeon-holes  of 
the  Arrangement  No,  I.,  with  reference  to  the  votes  given 
for  the  several  candidates  or  combinations  of  candidates, — 
the  plumpers  being  deposited  in  the  compartment  or 
pigeon-hole  marked  No.  20  in  the  diagram,  and  all  the 
papers  containing  bad  or  doubtful  votes  being  deposited 
in  the  compartment  marked  No.  21. 

(2.)  While  the  enumerators  are  thus  engaged  distribut- 
ing the  ballot  papers  among  the  several  compartments  in 
Arrangement  No.  I.,  other  assistants,  specially  assigned  to 
that  duty,  will  remove  the  ballot  papers  from  each  of 
these  compartments,  and  place  them  in  the  hands  of  the 
assistant  in  charge  of  the  corresponding  compartment  of 
Arrangement  No.  III.,  or  if  plumpers,  in  the  hands  of  the 
assistant  assigned  to  Arrangement  No.  11.,  or  if  bad  or 
doubtftd  votes,  in  the  hands  of  the  returning  oflScer,  to  be 
disposed  of  by  him. 

(3.)  Each  assistant  in  charge  of  the  several  compart- 
ments in  Arrangement  No.  III.  will,  so  soon  as  he  receives 
the  ballot  papers  taken  from  the  corresponding  compart- 
ment of  Arrangement  No.  I.,  carefrilly  check  each  ballot 
paper,  to  see  that  no  ballot  paper  but  such  as  should  be 
in  the  compartment  under  his  charge  is  admitted ;  and  on 
being  satisfied  on  this  point,  he  will  deposit  the  checked 
ballot  papers  in  his  compartment.  Any  ballot  paper 
which  may  have  erroneously  found  its  way  into  the 
papers  handed  him,  will  be  returned  to  the  enumerator  to 
be  placed  in  its  proper  compartment. 

(4.)  The  assistant  in  charge  of  Arrangement  No.  II.  will, 
in  like  manner,  as  he  receives  the  plumpers  taken  from 
compartment  No.  20  of  Arrangement  No.  I.,  proceed  to 
distribute  the  ballot  papers  among  the  several  compart- 
ments or  pigeon-holes  of   the  arrangement  under  his 
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charge,  and  such  ballot  papers  as  may  have  been 
erroneously  placed  among  the  plumpers  will  be  returned 
to  the  enumerator  to  be  placed  in  their  respective  proper 
compartments. 

(5.)  Simultaneously  with  these  proceedings,  the 
returning  officer  will,  in  the  presence  of  the  candidates 
or  their  agents,  dispose  of  the  bad  and  doubtful  votes 
in  the  way  described  in  Nos,  90  and  91  of  these  Observa- 
tions. Such  ballot  papers  as  are  sustained  will  be  placed 
in  the  appropriate  compartments  of  Arrangement  No.  H. 
or  No.  III.,  and  such  as  are  rejected  and  not  counted,  on 
any  one  of  the  four  groimds  specified  in  the  BaUot  Act, 
will  be  endorsed  and  arranged  under  one  or  other  of 
four  heads,  having  reference  to  the  statutory  grounds  of 
rejection.  The  number  of  ballot  papers  rejected  under 
each  of  these  heads  should  be  ascertained  and  minuted. 

(6.)  While  these  operations  are  in  progress,  other 
assistants  will  be  engaged  putting  up  the  ballot  papers 
in  each  compartment  of  Arrangements  No.  II.  and  No.  III. 
in  bundles  of  50,  so  as  to  facilitate  the  ultimate  counting. 
After  the  number  in  each  bundle  has  been  checked,  it 
will  be  secured  by  an  elastic  band,  and  redeposited  in 
the  appropriate  compartment. 

(7.)  After  all  the  ballot  papers  have  been  classified, 
counted,  and  put  up  in  bundles,  the  number  of  votes  for 
each  candidate  will  be  ascertained  and  recorded.  The 
total  number  of  ballot  papers  so  disposed  o^  with  the 
number  of  ballot  papers  rejected,  should  correspond  with 
the  total  number  of  ballot  papers  accounted  for  in  the 
ballot  paper  accoimts. 

95.  If  it  be  resolved  to  adopt  the  latter  method  of 
ascertaining  the  number  of  votes  given  for  each  candidate 
by  tabulating  the  results  of  the  ballot  papers,  it  will  be 
foimd  convenient  to  adopt  the  following  arrangements:^ — 

^  In  his  *^  Suggestions  as  to  the  Conduct  of  First  Elections  of 
School  Boards  in  Burghs  in  Scotland,"  puhlished  in  1878,  and  in 
his  **  Suggestions  as  to  the  Conduct  of  Elections  of  School  Boajrda 
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(1.)  Tabulating  sheets  will  have  to  be  timeously  pre- 
pared. Each  sheet  should  bear  a  distinctive  number,  and 
be  ruled  with  say  50  lines,  so  as  to  contain  the  results 
of  50  votes.  In  a  ward  in  which  3000  electors  may  vote, 
60  sheets  will  thus  be  required,  besides  extra  sheets  to 
supply  the  place  of  such  as  are  spoiled.  A  number  of 
sheets  will  also  have  to  be  prepared  to  receive  an  ab- 
stract of  the  votes  for  each  candidate  as  recorded  in  each 
of  the  sheets  above  described.^ 

(2.)  After  the  ballot  papers  taken  from  the  several 
boxes  used  at  each  ward  election  are  mixed  together, 
they  should  be  arranged  in  bundles,  each  containing  50, 
and  along  with  each  bimdle  a  tabulating  sheet  should  be 
put  up  by  means  of  an  elastic  band.  The  bundle  should 
have  inscribed  upon  it  the  j^ame  number  as  that  on  the 
sheet. 

(3.)  One  of  these  bundles  and  sheets  will  thereafter  be 
handed  to  an  assistant,  who  will  proceed  to  tabulate  the 
votes  indicated  by  each  ballot  paper  in  the  bundle.  Here, 
as  in  the  operation  described  in  No.  92  of  these  Observa- 
tions, every  ballot  paper  not  marked  in  strict  compliance 
with  the  directions  for  the  guidance  of  voters  in  voting 
will  be  put  aside  as  doubtftil,  to  be  dealt  with  by  the 
returning  oflScer  himself.  When  no  doubt  exists  in 
regard  to  any  ballot  paper,  the  assistant  will  dictate  to 
the  clerk  assigned  to  him  the  number  of  votes  given 
for  each  candidate,  overlooking  the  clerk  at  the  same 
time,  so  as  to  see  that  no  mistake  is  made  in  regard 
to  the  candidate  under  whose  name  the  votes  are 
placed.  When  the  results  of  all  the  50  ballot  papers  are 
thus  tabulated,  and  the  tabulating  sheet  filled  up,  the 

in  Parishes  in  Scotland/'  published  in  1876,  the  writer  recom- 
mended the  mode  of  tabulating  the  votes  explained  in  the  text.  It 
was  generally  adopted  by  the  returning  officers  in  the  first  and 
second  school  board  elections  throughout  the  country,  and  proved 
entirely  satisfactory. 

*  See  form  of  tabulating  sheet.  Appendix  XVI.,  No.  25-2. 

See  form  of  abstract,  Appendix  XVI.,  No.  25-d. 
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sheet  will  be  signed  by  the  assistant  and  clerk,  to  Tonch 
its  accnracy.  The  bundle,  having  its  number  distinctly 
marked  upon  it,  and  the  tabulating  sheet,  will  then  be  put 
aside  as  counted,  and  another  bundle  and  sheet  examined 
and  filled  up  in  like  manner. 

(4.)  When  any  ballot  papers  are  found  to  be  vitiated  or 
doubtful,  the  assistant  will  hand  them  to  the  returning 
officer,  and  will  obtain  an  equal  number  of  others  as  often 
as  may  be  required  to  enable  him  to  fill  up  his  sheet  and 
complete  the  full  number  of  50  ballot  papers  in  each 
bundle,  before  being  put  aside  as  counted. 

(5.)  While  these  operations  are  being  proceeded  with, 
two  or  more  clerks  accustomed  to  figures  will  be  engaged 
in  summing  up  the  votes  recorded  for  each  candidate  in 
the  tabulating  sheet,  and  in  checking  the  summationB. 
Each  sheet  will  be  signed  by  the  clerks  who  have  smnmed 
and  checked  it,  so  as  to  vouch  its  accuracy.  They  will 
also  transfer  to  a  general  abstract  the  number  of  votes 
recorded  for  the  several  candidates  in  each  tabulating 
sheet,  will  check  such  transfer,  and  afterwards  sum  np 
and  check  the  abstract.  Each  sheet  of  the  abstract  will 
be  signed  by  the  clerks  who  made  the  transfer,  and  who 
have  sunmied  and  checked  it,  so  as  to  vouch  its 
accuracy. 

(6.)  While  the  tabulating  sheets  are  being  fiUed  up, 
summed,  and  abstracted  by  the  assistants  in  manner 
above  described,  the  returning  officer  will  be  engaged  in 
disposing  of  the  ballot  papers  which  are  handed  to  him  by 
the  assistants  as  bad  or  doubtfiil.  All  the  objections  to 
billot  papers,  specified  in  No.  90  of  these  Observa- 
tions, except  imcertainty  in  the  voting,  will  wholly  vitiate 
the  ballot  papers  ;  but  it  is  quite  likely  that  in  many  cases 
where  two  or  three  vacancies  have  to  be  supplied  in  any 
one  ward,  and  when  each  elector  is  consequently  entitled 
to  give  a  number  of  votes  corresponding  to  the  number  of 
vacancies  to  be  supplied,  he  may  have  marked  his  vote 
distinctly  for  one  candidate,  but  may  have  so  marked  the 
othore,  without  exceeding  the  number  of  votes  to  which 


ObeervatioDB.]      ELECTION  OF  COUNCILLORS,  ETC.  165 

he  is  entitled,  as  to  leave  it  in  doubt  for  what  candidates 
these  votes  are  intended.  In  every  such  case  eflFect 
should  be  given  to  the  good  votes,  and  only  the  bad 
disallowed.  Under  the  head  "  Unmarked  or  void  for  un- 
certainty," however,  can  be  classed  only  those  votes  which 
are  wholly  void  by  reason  of  uncertainty.  As  each  ballot 
paper  is  sustained  by  the  returning  officer  in  whole  or  in 
part,  the  result  will  be  tabulated  in  the  ordinary  way; 
and  as  the  counting  of  each  bundle  of  fifty  ballot  papers 
is  completed,  it  and  the  relative  tabulating  sheets  should 
be  put  aside  as  counted.  When  any  ballot  papers  are 
rejected  by  the  returning  officer,  they  will  be  endorsed, 
and  disposed  of  in  the  maimer  explained  in  No.  91  of  these 
Observations.  The  work  of  disposing  of  the  bad  and 
doubtful  ballot  papers  is  the  most  deHcate  part  of  the 
operation  of  counting  the  votes,  and  it  may  be  supposed 
that  before  it  is  completed  aU  the  other  ballot  papers 
will  have  been  counted  and  tabulated,  and  that  the 
tabulating  sheets  applicable  to  them  will  have'  been 
summed  up,  checked,  and  abstracted. 

(7.)  Thereafter,  the  whole  tabulating  sheets  and 
abstracts  should  be  examined  by  the  returning  officer,  and 
the  number  of  votes  given  for  each  candidate  ascertained- 

96.  When  the  returning  officer  has  commenced  to  count 
the  votes,  he  must,  so  far  as  practicable,  proceed  with  the 
counting  continuously,  allowing  only  time  for  refreshment, 
and  excluding,  as  has  been  already  noticed,  except  so  far  as 
he  and  the  candidates  or  agents  otherwise  agree,  the  hours 
between  seven  o'clock  at  night  and  nine  o'clock  on  the  suc- 
ceeding morning.  During  the  excluded  time,  the  returning 
officer  must  place  the  ballot  papers  and  other  documents 
relating  to  the  election  under  his  own  seal,  and  the  seals 
of  such  of  the  candidates  or  agents  of  the  candidates  as 
desire  to  affix  their  seals,  and  must  otherwise  take  proper 
precautions  for  the  security  of  such  papers  and  documents.* 

*  See  rale  35  of  schedule  First  of  the  Ballot  Act.     In  this  rule, 
as  in  rule  29,  no  reference  is  made  to  the  scab  of  such  of  the 
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97.  Upon  the  completion  of  the  conntiiig,  the  returning 
officer  must  seal  up  in  separate  packets  the  counted  and 
rejected  ballot  papers.  He  must  not  open  the  sealed 
packet  of  tendered  ballot  papers,  or  marked  copy  of  the 
register  of  voters  and  counterfoils,  but  must  proceed,  in 
the  presence  of  the  candidates  or  their  agents,  to  verify 
the  ballot  paper  account  given  by  each  presiding  officeT, 
in  so  far  as  this  has  not  been  previously  done,  by  com- 
paring it  with  the  number  of  ballot  papers  recorded  by 
him  as  aforesaid,  and  the  unused  and  spoilt  ballot  papers 
in  his  possession,  and  the  tendered  votes  list,  and  must 
re-seal  each  sealed  packet  after  examination. 

98.  A  minute  of  the  proceedings  at  the  counting  of  the 
votes  should  then  be  prepared,  and  signed  by  the  return- 
ing officer.^  The  returning  officer  should  allow  the  candi- 

candidates  as  may  be  present.  Having  regard,  however,  to  mle 
51,  which  empowers  a  candidate  to  undertake  the  duties  which  his 
agent  might  nndertakci  or  to  assist  his  agent  in  the  performance  of 
such  duties,  it  will  be  prudent,  though  it  does  not  seem  to  be 
necessary,  to  give  such  candidates  as  may  desire  to  affix  their  seals 
an  opportunity  of  doing  so. 

The  report  from  the  iSelect  Committee  of  the  House  of  Commons  on 
Parliamentary  and  Municipal  Elections  (1876)  contains  the  following 
passage  on  this  subject : — '*  Your  Committee  are  of  opinion  that,  in 
any  possible  future  amendment  of  the  general  provisions  of  the  Ballot 
Act,  it  should  be  enacted  that  where  the  counting  does  not  take 
place  immediately  after  the  close  of  the  poll,  or  where  it  is  inter- 
rupted after  it  has  once  begun,  the  ballot  boxes  and  documents  for- 
warded by  the  presiding  officers  shall  be  placed  in  some  public 
building,  and  either  guarded  by  the  police,  or  protected  by  the 
sealing  of  all  the  issues  from  the  room  in  which  they  have  been 
placed  with  the  seals  of  such  of  the  candidates  or  theur  agents  as 
shall  demand  such  precaution/' — Report,  p.  vi. 

>  See  form  of  minute  of  proceedings.  Appendix  XVI.|  No.  25, 
p.f2U]:— 

The  returning  officer  is  appointed,  by  rule  29  of  schedule  First 
of  the  Ballot  Act,  to  count  and  record  the  number  of  votes  in  each 
ballot  box.  He  is  also  required  to  report  to  the  Clerk  of  the  Crown 
in  Chancery,  under  Rule  36,  the  number  of  ballot  papers  rejected 
and  not  counted  by  him  under  the  several  heads  of  (1),  Want  of 
official  mark  ;  (2),  Voting  for  more  candidates  than  entitled  to ;  (3), 
Writing  or  mark  by  which  the  voter  could  be  identified ;  and  (4), 
Unmarked  or  void  for  imcertainty  ;  and  under  Rule  37,  the  reaolt 
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dates   or  their  agents  to  take  a  copy  of  this  minute,  if 
they  wish  to  do  so.^ 

99.  Every  officer,  clerk,  and  agent  in  attendance  at  the 

'  See  rules  36  and  37  of  schedule  First  of  the  Ballot  Act. 

of  his  Terification  of  the  ballot  paper  account.  He  is  also  directed, 
by  liule  37,  to  allow  any  agents  of  the  candidates  to  copy  such 
report  before  it  is  sent*  Sub-section  (5)  of  section  2(>  of  the 
Ballot  Act  no  doubt  enacts  that  in  municipal  elections  no 
return  shall  be  made  to  the  Clerk  of  the  Crown  in  Chancery  ; 
but  liule  64,  sub-section  (6),  enacts  that  all  ballot  papers,  and 
other  documents  which,  in  the  case  of  a  parliamentary  election, 
are  forwarded  to  the  Clerk  of  the  Crown  in  Chancery,  shall  be. 
delivered  to  the  town  clerk  of  the  municipal  borough  in  which  the 
election  is  held,  and  shall  be  kept  by  him  among  the  records  of  the 
burgh.  It  also  declares  that  the  provisions  of  part  one  of  schedule 
First,  with  respect  to  the  inspection,  production,  and  destruction  of 
snch  ballot  papers  and  documents,  and  to  the  copies  of  such  docu- 
ments, shall  apply  respectively  to  the  ballot  papers  and  documents 
80  in  the  custody  of  the  town  clerk,  with  the  modification,  that  the 
council  of  the  burgh,  with  the  consent  of  the  Secretary  of  State, 
shall  have  power  to  prescribe  the  regulations  for  the  inspection  of 
documents,  and  the  fees  for  the  supply  of  copies  of  documents,  of 
which  copies  are  directed  by  the  Ballot  Act  to  be  supplied.  It 
appears  to  the  writer,  that  the  fair  meaning  and  construction  of  the 
provisions  above  referred  to  are,  that  while  no  report  in  regard  to 
municipal  elections  is  to  be  made  to  the  Clerk  of  the  Crown,  it  is 
the  duty  of  the  returning  officer  in  such  elections  to  preserve  a 
record  of  the  same  particulars  as  the  returning  officer  in  parliamen- 
tary elections  is  required  to  make  and  transmit  to  the  Clerk  of  the 
Crown,  and  to  allow  the  agents  of  the  candidates  a  copy  of  the  same. 
Such  a  record  is  equally  necessary  in  the  event  of  a  challenge  of  a 
municipal  election  as  of  a  parliamentary  election ;  and,  on  grounds 
of  expediency,  there  can  be  no  doubt  that  the  regpilar  minuting  of 
all  the  steps  prescribed  by  the  Ballot  Act  and  the  relative  schedules, 
with  reference  to  the  counting  of  the  votes,  is  well  fitted  to  secure 
regularity  in  the  proceedings,  and  to  fiuiilitate  subsequent  review. 

In  the  case  of  Downie  v,  the  School  Board  of  Annan,  de- 
cided by  Lord  Mure  on  18th  ^^ovember  1873,  his  Lordship 
sustained  the  right  of  the  pursuer,  who  was  town  clerk  of  Annan, 
and  had  been  appointed  by  the  town  council  to  act  as  returning 
officer  in  the  first  election  of  the  school  board  for  the  burgh — to 
professional  remuneration  for  his  services  as  returning  officer,  and 
remitted  his  account  to  the  auditor  for  taxation.  The  auditor 
allowed  a  charge  for  preparing  and  engrossing  a  minute  of  the 
proceedings  at  counting  the  votes,  but  his  report  was  objected 
to  80  far  as  that  charge  was  concerned,  and  the  objection  was  sus- 
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counting  of  the  votes  must  maintain  and  aid  in  main- 
taining the  secrecy  of  the  voting,  and  must  not  attempt 
to  ascertain  at  such  counting  the  number  on  the  back  of 
any  ballot  paper,  or  commimicate  any  information  obtained 
at  such  coimting  as  to  the  candidate  for  whom  any  vote 
is  given  in  any  particular  ballot  paper.^  Contravention 
of  the  provisions  of  the  Ballot  Act  in  this  respect  is 
punishable,  on  summary  conviction,  by  imprisonment  for 
any  term  not  exceeding  six  months,  with  or  without  hard 
labour.* 

100.  Difference  of  opinion  exists  as  to  whether  a  return- 
ing officer  who,  in  the  discharge  of  his  duties,  errs 
inadvertently,  is  to  be  regarded  as  a  purely  ministerial 
officer,  and  as  such  liable  to  be  sued  by  persons  prejudiced 
by  his  error;  or  whether  his  Amotions  partake  so  far 
of  a  judicial  character  as  to  protect  him  from  the  con- 
sequences of  all  but  wilful  misconduct. 

tained  by  the  Lord  Ordinary  on  16th  December  1879:  In  a  note 
to  his  interlocutor,  Lord  Mure  thns  expressed  his  views : — 
'*  The  Lord  Ordinary  can  find  nothing  either  in  the  statotea  or 
the  roles  and  regulations  of  the  Board  of  Education  i^hich  requires 
that  any  minute  of  election  such  as  that  here  in  question  should 
be  prepared;  and  as  the  document  which  was  produced  at  the 
discussion,  in  so  far  as  it  purports  to  be  a  minute  of  what  took 
place  at  the  election,  must  and  indeed  bears  in  gretnio  to 
have  been  prepared  before  the  election  was  declared,  it  is 
within  the  period  of  time  for  which  the  pursuer  and  his  clerks 
have  been  paid ;  and  although  it  may  be  quite  proper  for  the* 
returning  officer  to  put  down  a  minute  of  the  proceedings  aa  they 
occurred,  it  appears  to  the  Lord  Ordinary  that  the  trouble  of  doing 
this,  in  so  far  as  necessary,  is  fairly  covered  by  the  fees  which  have 
been  allowed  to  him  and  his  clerks.  Those  fees  are  considerably 
in  excess  of  what  the  16th  section  of  the  Ballot  Act  contemplates 
for  presiding  officers  and  clerks,  and  were  probably  not  objected 
to  because  of  the  time  during  which  the  pursuer  was  engaged  aa 
returning  officer  after  the  poll  had  closed,  in  ascertaining  the  result 
of  the  poll."  The  manner  in  which  the  expense  of  the  minute 
is  to  be  stated  or  sustained  does  not  seem  to  be  very  material. 

1  This  provision  of  the  Ballot  Act,  it  will  be  observed,  does  not 
extend  to  candidates. 

'See  footnote  3  to  No.  73  of  these  Observations,  p.  10L 
See  section  4  of  the  Ballot  Act. 
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In  the  case  of  Bamardistone  v.  Soame,^  the  House  of 
Lords,  affirming  the  judgment  of  the  Exchequer  Chamber, 
held  that  an  action  could  not  be  maintained  against  a 
returning  officer  for  having  falsely  and  maliciously  made 
a  double  return.     North,  C.J.  (afterwards  Lord  Keeper 
Guilford),  held  the  officer  to  be  a  judge  as  to  declaring 
the  majority,  and  therefore  not  liable,  although  he  acted 
with  fraud  and  malice.     In  the  subsequent  case  of  Ashby 
V,  White,'  Lord  Holt,  C.  J.,  and  subsequently  the  House  of 
Lords,  held  the  office  of  a  returning  officer  to  be  merely 
ministeriaL     "  That  the  officer  is  only  ministerial  in  this 
case,  and  not  a  judge,  nor  acting  in  a  judicial  capacity,  is 
most  plain ;  his  business  is  only  to  execute  the  precept, 
to  assemble  the  electors,  to  make  the  election  by  receiv- 
ing their  votes,  computing  their  numbers,  and  returning 
the   persons  elected;   the   sheriff  or   other   officer  of  a 
borough  is  put  to  no  difficulty  in  this  case,  but  what  is 
absolutely  necessary  in  all  cases."     From  the  report  of 
Lord  Holt's  judgment,  revised  by  the  judge  himself,  it 
appears  that  fraud  and  malice  on  the  part  of  the  return- 
ing officer  were  averred  and  proved,  and  that  the  action 
was  held  to  lie  because  of  the  fraud  and  malice.     This 
still  further  appears  in  the  argument  prepared  by  the 
committee  of  the  House  of  Lords  on  the  question  which 
the  case  originated  between   the  two  branches  of  the 
Legislature.    In  that  argument  it  was  said,  **  There  is  no 
danger  to  an  honest  officer  that  means  to  do  his  duty ;  for 
where  there  is  a  real  doubt  touching  the  party's  right  of 
voting,  and  the  officer  makes  use  of  the  best  means  to  be 
informed,  and  it  is  plain  his  mistake  arose  from  the  diffi- 
culty of  the  case,  and  not  from  any  malicious  or  partial 
design,  no  jury  will  find  an  officer  guilty  in  such  case,  nor 
can  any  court  direct  them  to  do  it ;  for  it  is  the  fraud  and 
the  malice  that  entitles  the  party  to  the  action."    In  the 

(1689)  6  Howeirs  State  TrialR,  1095. 
t  Trinity  Term,  2  An.   Reg.,  2  Lord  Raymond,  938.     Smith's 
'  liCading  Caces  (7th   ed.)y  ▼ol.  i.  pp.  251-284. 
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case  of  Cnllen  r.  Moiria.^  the  doaUe  nAtnre  of  the  diitieB  oi 
a  returning  officer  was  pointed  out  fay  Lord  Tenterden, 
who  said,  '*  The  returning  officer  is  to  a  certain  d^ree  a 
ministerial  one,  hat  he  is  not  so  to  aU  intents  and  pur- 
poses; neither  is  he  wholly  a  judicial  officer;  his  duties 
are  neither  entirely  ministerial  nor  wholly  judicial;  they 
are  of  a  mixed  nature.*  It  cannot  be  contended  that  he 
is  to  exercise  no  judgment,  no  discretion  whatsoeTer,  in 
the  admission  or  rejection  of  votes ;  the  greatest  confu- 
sion would  prevail  if  such  a  discretion  were  not  to  be 
exercised.  On  the  other  hand,  the  officer  could  not  dis- 
charge his  duty  without  great  peril  and  apprehension  if, 

•  (1819}  2  Starkie'sN.  P.  Cases, 587;  Gorbett& DaoieU'sC  C,  163. 

*  Vhe  daties  of  the  mayor  of  a  oorporation,  acting  as  retomiug 
officer  at  the  election  of  a  cooncillor  in  England,  are  also  partly 
ininiifterial  and  ^t\\y  judiciaL  The  Qaeen  v.  Owens,  11  June 
1859,  L.  J.  (Q.  B.)'  vol.  xxviiL  p.  316;  see  alM  the  Queen  r. 
White,  27  June  1867,  L.  R.  (Q.  B.)  vol.  ii.  p.  557.  The  dis- 
tinction between  the  ministerial  snd  judicial  functions  of  a  ehair- 
man  of  a  board  of  health  in  England,  acting  as  retnming  offioer 
in  an  election  of  the  board,  under  the  Act  11  and  12  Vietoria,  eap. 
63,  was  recognised  by  the  Court  of  Queen's  Bench  in  the  cases  of 
the  Qaeen  r.  Lofthoupe  &  Wilson,  4th  May  1866  [L.  R.  (Q.  B.), 
vol.  i.,  p.  433\  and  the  Queen  r.  Backhouse,  21st  November  1866 
[li.  R.  (Q.  B.^,  vol.  ii.,  p.  16].  In  these  cases  it  was  held  that  the 
chairman's  duty  as  regarded  the  sending  out  of  voting  papers,  &e., 
under  section  26,  was  ministerial j  and  that  failure  to  comply  with 
the  requirements  of  the  statute  would  render  him  liable  to  the 
penalty  for  neglect  imposed  by  section  28,  but  that  on  examining  and 
finally  deciding  on  the  validity  of  votes,  under  section  27,  his  action 
i%jtidicial.  In  the  case  of  the  Queen  v.  Cross,  12th  March  1852» 
L.  T.,  vol.  xix.,  p.  35»  Lord  Campbell  held  that  the  certificate  of  the 
chairman  of  a  local  board  was  final  and  conclunive  as  to  the  validity 
of  the  votes  received,  though,  he  said,  it  might  be  otherwise  as  to 
the  mere  casting  up.  The  same  principle  was  recognised  in  the 
case  of  the  Queen  v.  Collins,  25th  February  1876  [L.  R  (Q.  B.) 
vol.  i.  p.,  3361,  where  the  Court  of  Queen's  Bench  held  that  the 
duty  of  a  chairman  in  regard  to  the  casting  up  of  the  votes  is 
merely  ministerial,  and  as  to  that  his  certificate  is  not  conclusive, 
and  may  be  impeached ;  but  that,  with  regnrd  to  votes  as  to  the 
validity  of  which  the  chairman  arrived  at  a  decision  by  inqoiry,  or 
might  have  held  such  inquiry,  he  had  to  exercise  a  judicial  auty, 
and  as  to  this,  therefore,  hiK  certificate  was  conclusive  Aff.  4th 
November  1876.     [L.  R.  (Q.  B.)  vol.  ii..  p.  31.] 
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in  consequence  of  a  mistake,  he  became  liable  to  an  action/' 
In  a  case  similar  to  that  of  Ashby  v.  White,  before  Mr. 
Justice  Wilson,^  that  judge  said,  "All  those  who  have 
acted  in  the  case  of  Ashby  v.  Whyte  have  considered 
that  the  refusal  must  be  wilful*  and  malicious  in  order 
to  support  the  action.  I  think  it  cannot  be  said  that 
because  a  returning  officer  is  mistaken  in  point  of  law, 
this  action  will  lie  against  him;  in  the  present  case  I 
am  clearly  of  opinion  want  of  malice  is  a  full  defence."  * 
The  passage  quoted  above  from  Lord  Tenterden's  judg- 
ment in  Cullen  v.  Morris,  was  approved  of  by  the  Court  of 
Queen's  Bench  in  Tozer  v.  Child,*  in  which  churchwardens 
who  had  rejected  the  plaintififs  vote  at  an  election  of 
vestrymen  were  held  not  to  be  liable  in  damages,  because 
it  did  not  appear  that  they  had  acted  maHciously.  Having 
regard  to  these  cases,  and  to  the  case  of  Pickering  v. 
James,*  the  law  as  regards  the  liability  of  returning 
officers  appears  to  the  writer  to  be  substantially  what 
has  been  stated  with  reference  to  the  liability  of  presiding 
officers.*  As  regards  those  portions  of  his  duty  which 
are  piurely  ministerial,  the  returning  officer  is  liable  to 
action  for  damages  at  the  instance  of  those  who  have 
su£rered  loss  or  injury  in  consequence  even  of  his  inadvert- 
ent failure  or  omission.  In  other  words,  where  certain 
duties  are  plainly  prescribed  by  statute,  and  these  duties 
ai  e  not  performed  by  the  returning  officer,  and  any  person 
suflFers  injury  in  consequence,  that  person  may  sue  the 
returning  officer  for  damages  without  averring  fraud  or 
malice/    When,  however,  the   duties  of  the  returning 

1  Cited  by  Mr.  Justice  l^iwrence  in  the  case  of  Harman  v, 
Tappenden.  15  June  1801,  1  East's  E.  B.  Cases,  562. 

*  i.e..  "contrary  to  a  man's  own  conviction,"  per  Wilson,  J.  Ibid, 
'  See  also   Starling  v.  Turner,   Easter   Term,   24   Carl.   II., 

1  Ventris'  K.  B.  Cases,  206. 

*  7  Ellis  &  Blackburn's  K.  B.  Cases,  377  ;  26  L.  J.  (Q  B.)  151. 

*  L.  R.  (C.  P.)  vol.  viii.,  p.  489 ;  L.  T.,  vol.  xxix.  p.  210.    See 
opinions  of  judges  partially  quoted  in  footnote.,  pp.  103-108. 

*  See  No.  74  of  these  Observations,  pp.  101  104. 

'  It  has  been  held,  however,  in  England  that  a  returning  officer 
who  had  rejected  the  vote  of  an  elector  who,  though  on  the  roll  and 
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officer  are  of  a  judicial  or  quasi-judicial  nature,  involving 
the  exercise  of  judgment  and  discretion,  mistake  or  error 
on  his  part  will  not  render  him  liable  to  action  at  the 
instance  of  those  whom  that  mistake  or  error  may  have 
prejudiced.  To  found  such  an  action,  it  is  necessary  to  aver 
and  establish  malice  on  the  part  of  the  returning  officer ; 
but,  as  has  been  observed,^  malicemay  be  inferred  from 
the  conduct  of  the  officer. 

In  the  case  of  Pickering  v.  James,  it  was  held  that  a 
presiding  officer  was  not  liable  for  acts  done  by  the 
clerks  appointed  to  assist  him,  inasmuch  as  the  clerks  ar^ 
"  appointed  and  paid  by  the  returning  officer,  not  by  the 
presiding  officer."  "  The  relation  of  master  and  servant," 
it  was  said,  "  does  not  exist  between  the  presiding  officer 
and  the  clerk :'  each  is  an  independent  officer,  though  the 
powers  of  the  presiding  officer  are  larger."  Can  it  then  be 
held  that  the  returning  officer,  who  appoints  and  pays 
presiding  officers  and  clerks,  and  all  the  persons  whom  he 
may  find  it  necessary  to  assist  them,  and  between  whom 
accordingly  "  the  relation  of  master  and  servant "  may  be 
said  to  exist,  is  liable  for  the  acts  of  the  person  so 
appointed?  To  subject  returning  officers  to  such  a 
responsibility  would  be  an  intolerable  hardship,  and 
would  prevent  every  prudent  man  from  acting  in  such  a 
capacity.  Nor  does  it  appear  to  the  writer  that  such 
responsibiUty  does  attach  to  returning  officers.  The 
appointment  of  presiding  officers,  clerks,  and  assistants,  is 
a  necessary  part  of  the  duty  of  the  returning  officer,  and 
is  expressly  authorised  by  statute.    Provided,  therefore, 


80  entitled  to  vote,  was  in  fact  disqualified,  was  not  liable  to  an 
action  for  damagcR,  in  respect  the  person  whose  vote  bad  been  re- 
jected could  not  qualify  loss.  The  returning  officer  might  never- 
theless be  liable  to  criminal  proceedings  for  failure  to  perform  the 
duty  of  receiving  the  vote  imposed  on  him  by  statute  [Pryce 
V,  Belcher,  3d  July  1847  ;  4  Common  Bench  KeporU,  p.  866]. 

'  See  No.  74  of  these  Observations,  and  cases  quoted  in  footnote, 
p.  104. 

'  See  footnote  2  to  No.  70  of  these  Observation^  p.  92. 
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the  appointments  be  made  in  good  faith,  and  in  the 
exercise  of  a  reasonable  judgment,  it  is  scarcely  possible 
to  suppose  that  liability  could  attach  to  the  returning 
oflScer  for  any  failure  on  the  part  of  the  persons  so 
appointed,  which  failure  the  returning  oflScer  had  no 
power  to  remedy.  Neglect  to  appoint  an  oflBcer  whom 
he  is  authorised  and  required  to  appoint,  may  render  a 
returning  officer  liable  for  resulting  loss  or  injury,  on  the 
ground  of  omission  to  perform  a  ministerial  duty.  But 
having  discharged  the  ministerial  duty  by  appointing 
a  person,  who,  in  the  exercise  of  a  fair  judgment,  is  fit 
for  the  office  to  which  he  is  appointed,  the  returning 
officer  may  surely  claim  the  protection  which  is  due  to 
the  performance  in  good  faith  of  a  duty  involving  discre- 
tion and  judgment. 

In  cases  in  which  returning  officers  have  been  called  in 
proceedings  connected  with  disputed  elections,  the  courts 
have  invariably  treated  them  with  consideration  and  for- 
bearance, even  when  their  action  was  not  approved.^ 

1  In  the  WarriDgtoo  Election  case,  tried  before  Mr.  Baron  Martin 
on  4th  February  1869  (footnote,  p.  81),  his  Lordship  said,  '*  If 
any  costs  have  been  incurred  by  the  returning  officer  by  reason  of 
the  petition  against  him,  he  roust  be  reimbursed."  [0*M.  &,  H. 
Reports,  vol.  i.,  pp.  44-45.1 

In  the  Hackney  case,  decided  on  14th  April  1874  (footnote,  p.  115), 
Mr.  Justice  Grove  declared  the  election  to  be  void,  but  held  both  the 
petitioner  and  members  to  be  so  perfectly  exempt  from  blame  that, 
'^although  they  must  incur  expenses  in  reference  to  this  petition,  still 
of  all  cases  that  have  yet  been  decided,  this  is  certainly  a  case  in 
which  neither  of  the  parties  should  be  called  upon  to  pay  the  costs  of 
the  other.''     He  added,  ^'  But  a  third  question  intervenes— namely, 
by  whose  fault  has  this  been  occasioned  ?     If  I  clearly  saw  my  way 
to  a  jurisdiction  in  this  matter,  I  might  have  pronounced  an  opinion 
upon  that  question ;  but  having  considered  the  words  of  the  statute, 
(Pari.  £1.  Act,  1868,  sees.  41,  51),  I  am  by  no  means  clear  that  I 
bave  such  a  jurisdiction  as  would  bear  upon  that  particular  matter ; 
and,  besides,  I  am  by  no  means  sure  that  if  I  had  such  a  jurisdic- 
tion, and  were  to  exercise  it,  I  might  not  perhaps  wrong  one  or 
other  of  the  parties  by  prejudicing  a  remedy  to  which  thev  may 
conceive  they  are  entitled.     In  saying  this,  I  must  not  be  taken  as 
expressing  any  opinion  as  to  whether  they  have  a  remedy  or  not, 
or  whether  they  ought  to  have  one.     Upon  the  whole,  I  think  that 
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(7.)  Custody  of  the  papers  connected  with  the  Election. 

101.  The  returning  officer  must  thereafter  deliver  to 
the  town  clerk  all  the  packets  of  ballot  papers  in  his 

the  bsflt  deciRiou  I  can  come  to  with  regard  to  costs  in  this  matter 
is,  without  expressing  any  opinion  upon  the  responsibility  of  the 
returning  officer  or  upon  what  his  liability  is  (for  I  think  it  is 
always  desirable  for  a  judge  to  do  as  little  as  he  can  in  the  way  of 
expressing  extra-judicial  opinions)  to  make  no  order  as  to  costs.'* 
[O'M.  &  H.  Reports,  vol.  ii.,  p.  87.1 

In  the  Athlone  Election  case  (Shiel  v.  Ennis),  24th  April  1874* 
referred  to  in  footnote,  p.  152,  the  returning  officer  rejected  certain 
ballot  papers  which  were  sustained  by  the  Court  of  Common  Plean 
in  Ireland,  with  the  effect  of  turning  the  election.  In  dealing  with 
the  question  of  costs,  which  were  sought  for  either  from  the  can- 
didate who  was  unduly  returned,  or  from  the  returning  officer  who 
appeared  in  the  proceedings,  the  Lord  Chief-Justice  (Monahan) 
said,  *'  It  appears  that  the  sheriff,  as  far  as  we  can  see,  of  his  own 
instance,  without  either  party  insisting  on  it,  ruled  that  all  these 
votes  (those  marked  on  the  right-hand  side)  should  be  rejected. 
That  being  so,  we  are  of  opinion  there  was  no  misconduct  by 
either  party.  We  think  it  a  misfortune,  but  that,  under  the 
circumstances,  the  proper  course  is  that  each  party  must  pay  his 
own  costs."     [Ibid.,  vol.  ii.,  p.  190.1 

In  the  Mayo  Election  case  (O'Uonel  r.  Brown  and  Tighe),  de- 
cided by  the  Court  of  Common  Pleas  in  Ireland  on  4th  May  1874, 
the  returning  officer  refused  a  poll  to  one  candidate,  and  declared 
the  two  others  duly  elected.  The  Court  unanimously  held  that 
the  returning  officer,  who  appeared  in  the  proceedings,  had  erred 
grossly  in  not  allowing  a  poll,  and  declared  the  election  null  and 
void.  Nevertheless,  the  Lord  Chief- Justice  (Monahan)  observed, 
**  With  respect  to  the  costs  of  the  petition,  it  appears  that  the 
agents  of  the  respondents  (the  candidates  whom  the  returning 
officer  declared  to  be  elected)  insisted  on  the  sheriff  acting  as  he 
did,  and  they  must,  therefore,  pav  all  the  costs  of  the  petition.'* 
[O'M.  &  H.  Reporte,  vol.  ii.,  p.  1*95.] 

In  the  Drogbeda  Borough  Election  case,  tried  before  Mr.  Justice 
Barry  on  29th  May  1874  (footnotes,  pp.  58  and  115),  the  returning 
officer  was  called,  and  appeared  in  the  proceedings.  On  the  ques- 
tion of  costs  the  judge  said  :  **  I  think  it  is  a  gooa  general  mle  that 
the  party  who  is  successful  should  be  indemnified  as  to  costs 
by  his  unsuccessful  adversary,  or,  in  a  case  like  this,  by  the  person 
whose  act  has  rendered  necessary  the  litigation,  and,  in  that  view»  i 
should  have  had  to  consider  whether  I  should  visit  the  costs  of  Uie 
petition  on  the  returning  officer  or  on  the  petitioner,  or  cm 
both.     However,  having  regard  to  the  novelty  of  the  question  here 
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possession,  the  minute  of  proceedings  at  the  counting  of 
the  votes,  the  ballot  paper  accounts,  tendered  votes  lists, 
Usts  of  votes  marked  by  the  presiding  oflScer,  statements 
relating  thereto,  declarations  of  inabiUty  to  read,  packets 


raised,  to  the  fact  that  the  returning  officer  acted  hana  Jide,  and 
et>pecia11y  to  the  precedent  furnished  to  me  by  the  Court  of  Common 
Pleas  in  the  Athlone  case,  I  shall  not  adopt  that  course.  In  that 
case  the  petition  was  rendered  necessary  by  a  decision  of  the 
sheriff  respecting  some  ballot  papers,  which  decision  was  overruled 
by  the  court ;  but  the  court  having  regard,  as  I  understand,  to 
the  homtjides  of  the  sheriff,  and  to  the  fact  that  the  unsuccessful 
candidate  was  seeking  to  maintain  the  ruling  in  his  favour  of  the 
court  below,  resolved  that  all  parties  should  bear  their  own  costs. 
It  seems  to  me  that,  having  regard  to  the  division  of  opinion  in  the 
Court  of  Common  Pleas,  this  case  is  one  d.  fortiori  for  the  adoption 
of  a  similar  rule,  and,  therefore,  I  declare  that  the  parties  shall  abide 
their  own  costs."     [O'M.  &  H.  Reports,  vol.  ii.,  pp  211-212.] 

In  the  Wigtown  case  (Has well  v.  Stewart),  referred  to  in 
the  footnote,  pp.  127, 128-136,  and  149,  the  returning  officer  does  not 
seem  to  have  been  called,  or  to  have  appeared.  The  election 
was  voided;  but  Lord  Ormidale,  referring  to  the  Athlone  case, 
and  to  the  principle  therein  recognised,  held  that  the  errors  in  the 
ballot  papers  not  having  been  caused  or  suggested  by  the  respondent, 
each  party  must  bear  his  own  costs.  [O'M.  &  H.  Reports,  vol.  ii., 
p.  231.] 

In  the  Haverfordwest  Election  case  (Da vies  v.  Lord  Kensington 
and  Harding),  '2d  June  1874,  the  returning  officer  required  Davies, 
a  candidate,  to  deposit  a  sum  to  meet  the  estimated  amount  of  the 
expenses  of  carrying  into  effect  the  pi  ovisions  of  the  Ballot  Act,  or 
to  find  security  for  the  same,  as  a  condition  precedent  to  putting  him 
in  nomination.  Davies  did  neither,  and  did  not  even  notice  the 
returning  officer's  demand  ;  whereupon  the  returning  officer,  ignoring 
the  nomination  of  Davies,  declared  the  other  candidate.  Lord  Ken- 
sington, to  be  duly  elected.  The  Court  of  Common  Pleas  held  that 
the  returning  officer  was  not  entitled  to  make  such  a  demand,  or  to 
refuse  a  poll,  and  declared  Lord  Kensington's  return  to  be  void. 
On  the  question  of  costs,  Lord  Chief-Justice  Coleridge  said :  *'  I  am 
of  opinion  that  the  precedeut  in  the  Hackney  case  may  very  pro- 
|>erly  be  followed  here.  Lord  Kensington  clearly  was  not  wrong. 
He  did  not  in  any  way  interfere.  It  would  be  unjust,  therefore,  to 
saddle  him  with  costs.  The  case  of  the  returning  officer  is  more 
open  to  doubt  Nobody  casts  any  blame  upon  him,  however,  for 
the  course  he  pursued ;  and  there  is  no  suggestion  that  be  acted 
otherwise  than  upon  an  erroneous  view  of  his  rights.  I  therefore 
think  he  will  be  sufficiently  puni-^hed  by  having  to  bear  his  own 
costs  in  this  case.      With  regard  to  Mr.  Davies,  inasmuch  as  he 


176  ELECTION  OF  COUNOILLORS,  ETO.  [Obnerratioiis. 

of  coimterfoilB,  and  marked  copies  of  registers,  sent  bj 
each  presiding  officer,  endorsing  on  each  packet  a  de- 
scription of  its  contents,  and  the  date  of  the  election 
in  the  particular  ward  lo  which  they  relate.  These 
several  documents  must  be  kept  by  the  town  clerk 
among  the  records  of  the  burgh,  subject,  as  regards  their 
custody  and  destruction,*  to  the  directions  of  the  council 
of  the  burgh.* 

102.  No  person  must  be  allowed  to  inspect  any  rejected 
ballot  papers  in  the  custody  of  the  town  clerk,  except 
imder  the  order  of  the  sheriff  court  having  jurisdiction  in 
the  burgh,  or  of  any  tribunal  in  which  the  election  is  ques- 
tioned, to  be  granted  by  such  court  on  being  satisfied  by 
evidence  on  oath  that  the  inspection  or  production  of  such 
ballot  papers  is  required,  for  the  piupose  of  instituting  or 
maintaining  a  prosecution  for  an  offence  in  relation  to 

did  not  condescend  to  reply  to  the  letter  set  out  in  paragraph  6  of 
the  case,  I  think  he  has  only  himself  to  blame  if  he  also  is  left  to 
bear  his  own  costs.''  Mr.  Justice  Brett  concurred.  [L.  R.  (C.  P.) 
vol.  ix.,  pp.  729-730,  733  ;  L.  T.  (N.  S.),  vol.  xxx.,  pp.  612-613.] 

In  Woodward  v.  Sarsons  and  Sadler,  9th  July  1875  [foot- 
notes, pp.  87,  119,  136-139,  149,  150,  151  and  153],  several 
objections  were  stated  to  the  election  of  a  councillor  ror  one  of 
the  wards  of  the  borough  of  Birmingham,  on  the  ground,  inter 
aliaf  of  various  departures  from  the  provisions  of  the  Ballot  Act  by 
the  returning  officer  Sadler,  as  well  as  by  presiding  officers  ap- 
pointed by  him.  The  Court  of  Common  Pleas  in  England  held 
that  none  of  the  irregularities  committed  at  the  election,  nor  the 
agg^gate  of  them,  avoided  the  election  either  at  common  law 
or  under  the  Ballot  Act.  As  regarded  the  question  of  costs,  which 
was  left  in  the  discretion  of  the  Court,  they  held,  as  between  the 
petitioner  and  the  respondent  Sadler,  that  *'  inasmuch  as  there  was 
no  personal  default  by  him,  and  the  result  of  the  election  was  not 
affected,  each  party  must  bear  his  own  costs.''  [L.  T.  vol.  xxxiL, 
(N.  S.)  pp.  867-873 ;  L.  R.  (C.  P.)  vol.  x.,  pp.  783-751 ;  Appendix 
No.  1  to  the  Report  from  the  Select  Committee  of  the  House  of 
Commons  on  Parliamentary  and  Municipal  Elections  (1876),  pp. 
109117.1 

'  See  No.  105  of  these  Observations  as  to  the  time  during  which 
these  documents  should  be  preserved,  and  the  powers  of  the  town 
council  as  to  ordering  their  destruction. 

'  See  rules  38  and  64  (b)  sub-section  {h)  of  schedule  First  of  the 
Ballot  Act. 
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ballot  papers,  or  for  the  purpose  of  any  proceeding  in 
which  the  election  can  be  questioned ;  and  any  such  order 
for  the  inspection  or  production  of  ballot  papers  may  be 
made,  subject  to  such  conditions  as  to  persons,  time, 
place,  and  mode  of  inspection  or  production,  as  the  court 
making  the  same  may  think  expedient,  and  must  be 
obeyed  by  the  town  clerk.  Any  power  which  the  Ballot 
Act  gives  to  a  court  to  the  eflFect  above  expressed,  may  be 
exercised  by  any  judge  of  such  court  at  chambers.  An 
appeal  from  the  sheriff  court  may  be  had  in  like  manner 
as  in  other  cases  in  such  sheriff  court.^ 

103.  No  person  must,  except  by  order  of  the  sheriff  court 
having  jurisdiction  in  the  burgh,  or  of  any  tribunal  in 
which  the  election  is  questioned,  open  the  sealed  packet  of 
counterfoils  after  the  same  has  been  once  sealed  up,  or  be 
allowed  to  inspect  any  counted  ballot  papers  in  the  custody 
of  the  town  clerk.  Such  order  may  be  made,  subject  to 
such  conditions  as  to  persons,  time,  place,  and  mode  of 
opening  or  inspection,  as  the  court  making  the  same  may 
think  expedient,  provided  that  on  making  and  carrying 
into  effect  any  such  order,  care  must  be  taken  that  the 
mode  in  which  any  particular  elector  has  voted  shall  not 
be  discovered  until  he  has  been  proved  to  have  voted, 
and  his  vote  has  been  declared  by  a  competent  court  to 
be  invalid.' 

104.  All  docimients  delivered  by  the  returning  officer 
to  the  town  clerk,  in  pursuance  of  the  Ballot  Act, 
other  than  ballot  papers  and  counterfoils,  must  be  open 
to  public  inspection,  at  such  time  and  under  such  regu- 
lations as  may  be  prescribed  by  the  coimcil  of  the  burgh, 
with  the  consent  of  one  of  Her  Majesty's  Principal  Secre- 
taries of  State;  and  the  town  clerk  must  supply  copies 

>  See  rule  40,  Bub-sections  {b)  (a)  of  rule  64,  and  rule  65  of 
Bchedule  First  of  the  Ballot  Act. 

See  also  sub-section  (2)  of  section  20  of  the  Ballot  Act. 

*  See  role  41,  subsection  (a)  of  rule  64,  and  rule  65  of 
schedule  First  of  the  Ballot  Act. 
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of  or  extracts  from  the  said  documents  to  any  person 
demanding  the  same,  on  payment  of  such  fees  and  subject 
to  such  regulations  as  may  be  prescribed  by  the  town 
coimcil,  with  consent  of  the  Secretary  of  State.^ 

The  question  as  to  whether  the  town  clerk  is  bound 
under  this  rule  to  allow  public  inspection  of  the  marked 
copies  of  the  register  of  voters,  is  not  free  from  difficulty. 
Rule  29  directs  the  counterfoils  and  marked  copies  of  the 
register  to  be  sealed  up  together,  and  rules  41,  64,  sub- 
section (a),  and  65,  prohibit  the  opening  of  the  sealed 
packet  of  counterfoils  without  an  order  of  the  sheriff 
court,  or  of  a  tribunal  in  which  an  election  is  questioned. 
On  the  other  hand,  rule  42  enacts  that  all  election  docu- 
ments in  the  hands  of  the  town  clerk,  ''  other  than  ballot 
papers  and  counterfoils,"  shall  be  open  to  public  inspec- 
tion. If,  however,  the  marked  copies  of  the  register  are 
sealed  up  with  the  counterfoils,  a$id  if  the  packet  con- 
taining the  latter  cannot  be  opened  without  an  order  of 
court,  it  is  obvious  that  access  cannot  be  had  to  the 
marked  copies  of  the  register.  On  the  whole,  and  though 
inspection  of  the  marked  copies  of  the  register  of  voters 
can  only  show  what  electors  voted,  without  giving  any 
clue  to  how  they  voted,  the  safe  coiurse  will  be,  not  to 
allow  inspection  of  the  marked  copies  of  the  register 
except  under  the  orders  of  court.  At  the  same  time,  the 
course  recommended  in  No.  78  of  these  Observations,  of 
putting  the  counterfoils  and  marked  register  in  separate 
packets,  will  preserve  the  secrecy  of  the  former,  even 
should  inspection  of  the  latter  be  ordered  by  a  competent 
tribunal,  as  the  first  and  indispensable  step  towards  &rther 
investigation.* 

^  Seo  rule  42  and  sub-section  {a)  of  rule  G4  of  pchedule  First 
of  the  Ballot  Act. 

'  In  the  case  of  Stowe  r.  Julliffe  (Petersfield  Borough  Election), 
18th  April  1874,  applic^ition  was  made  fiT  an  order  to  be  allowed 
inspection  of  the  rejected  ballot  papers,  the  counted  ballot  papers, 
and  the  counterfoils  of  ballot  papers  in  the  custody  of  the  Clerk  of 
the  Oown  in  Chancery.  The  application  was  beard  before  C- 
J.  Cockburn  and  Mr.  Justice  Grove  in  chaiubera,  and  it  viaa  urged 
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105.  The  provisions  of  the  Ballot  Act,  and  the  relative 
rules  as  to  the  time  during  which  the  several  documents 
connected  with  the  mimicipal  elections  are  to  be  preserved, 
are  not  precise.  The  only  provision  in  part  I.  of  schedule 
First,  with  respect  to  the  destruction  of  these  documents, 
is  that  contained  in  rule  39,  which  directs  the  Clerk  of  the 
Crown  to  retain  for  a  year  all  documents  relating  to  an 
election  forwarded  to  him  in  pursuance  of  the  act  by  a 
returning  officer,  and  then,  unless  otherwise  directed 
by  an  order  of  the  House  of  Commons,  or  one  of  Her 
Majesty's  Superior  Courts,  to  cause  them  to  be  destroyed. 

for  the  petitioner  that  without  precise  information  as  to  who  the 
persons  were  who  voted  at  the  election,  gpi'eat  unneceAsary  expense 
would  be  incurred  in  getting  up  the  petitioner's  case,  inasmuch 
as  a  number  of  witnesses  might  be  called  at  the  trial  to  impeach 
the  vote  of  a  person  who  |^ad  not  in  fact  voted  at  all.  The  judges, 
however,  held  that  no  case  had  been  made  out  for  the  pro- 
duction of  the  ballot  papers  or  counterfoils,  because  the  information 
sought  would  be  afforded  by  the  marked  copv  of  the  register, 
which,  by  rule  38,  the  returning  officer  is  required  to  forward  to 
the  Clerk  of  the  Crown,  and  which  is  amongst  the  documents 
that  under  rule  41  are  to  be  open  to  public  inspection.  No  order 
was  accordingly  made.  The  question  afterwards  came  up  for 
disposal  by  the  Court  of  Common  Pleas,  and  the  application  was 
restricted  to  an  order  on  the  Clerk  of  the  Crown  to  open  the 
packet  containing  the  counterfoils  and  the  marked  register  of 
voters,  and  having  opened  it,  to  give  the  petitioner  and  his 
agent  inspection  of  the  marked  register,  but  subject  to  the  condition 
that  he  should  not  show  them  the  counterfoils  at  all,  but  only 
the  marked  register ;  and  further,  that  the  sealed  packet  con- 
taining the  rejected  ballot  papers  be  also  opened,  and  the  backs  only 
of  these  documents  shown  to  the  petitioner  and  his  agent,  the 
petitioner  being  willing  to  accede  to  the  condition  that  care  be 
taken  that  the  front  of  the  rejected  ballot  papers  be  not  shown,  and 
that  they  should  not  leave  the  hands  of  the  Clerk  of  the  Crown  ;  and 
further,  that  the  inspection  of  the  counterfoils  shall  be  limited  to 
such  of  them  as  have  upon  them  a  sequence  number  corresponding 
with  the  number  on  the  rejected  ballot  papers.  The  court  held 
that  it  was  competent  for  them  to  grant  inspection  and  a  copy 
of  the  marked  register  of  voters,  upon  an  affidavit  by  the  agent  of 
the  petitioner  that,  in  his  judgment  and  belief,  it  is  requisite  for 
the  purposes  of  the  petition,  and  for  enabling  him  duly  to  prepare 
the  case  of  the  petitioner,  that  he  should  be  allowed  to  inspect  the 
same ;  and  this  notwithstanding  the  marked  register  was  contained 
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Rule  64,  Bub-section  (6),  enacts,  that  in  applying  the  pro- 
visions of  schedule  P^irst  to  municipal  elections,  all  docu- 
ments which,  in  the  case  of  a  parliamentary  election,  are 
forwarded  to  the  Clerk  of  the  Crown  in  Chancery,  shall,  in 
the  case  of  municipal  elections,  be  delivered  to  the  town 
clerk,  and  be  kept  by  him  among  the  records  of  the  burgh ; 
and  that  the  provisions  of  Part  I.  of  schedule  First,  with 
respect  to  the  inspection,  production,  and  destruction  of 
such  ballot  papers  and  documents,  and  to  the  copies  of 
such  documents,  shall  apply  respectively  to  the  ballot 
papers  and  documents  so  in  the  custody  of  the  town  clerk, 


in  the  same  sealed  packet  with  the  counterfoils  of  ballot  papers. 
Mr.  Justice  Brett  held  further  that  the  inspection  should  be 
extended  to  the  backs  of  the  rejected  ballot  papers  and  the  counter- 
foils,  expressing  at  the  same  time  the  opinion,  that  the  practice 
of  granting  inspection  of  documents  under  the  Ballot  Act  should 
be  regulated  by  the  same  rules  which  guide  the  courts  in  granting 
inspection  in  ordinary  cases, — proper  precautions  being  taken  not  to 
violate  the  secrecy  of  voting  which  it  is  the  object  of  the  act 
to  insure.  But  Mr.  Justice  Grove  and  Mr.  Justice  Denman 
held  that,  assuming  the  court  to  have  power  to  grant  inspection  of 
the  last-mentioned  documents,  a  strong  case  should  be  made  out  to 
warrant  it,  and  that  the  petitioner  in  this  case  was  not  entitled  to 
inspection.  [L.  R.  (C.  P.)  vol.  ix.,  pp.  447-460 ;  L.  T.  (N.  S.) 
vol.  XXX.,  pp.  299-304.] 

In  the  case  of  James  v.  Henderson  (Durham  City  Election), 
8th  May  1874, — the  Court  of  Common  Pleas  in  England,  following 
the  precedent  of  Stowe  v,  Jolliffe,  ordered  the  marked  register  of 
voters  to  be  exhibited  to  the  agent  of  the  petitioner,  —  C.-J. 
Coleridge  observing,  '<  This  is  a  very  clear  case.  We  are  asked 
to  permit  the  inspection  of  a  public  document,  made  open  *to 
public  inspection'  by  the  very  terms  of  rule  42  (a).  This  order 
must  be  made  as  prayed."     [L.  T.  (C.  P.)  vol.  xxx.,  p.  627.] 

On  this  subject  the  report  from  the  Select  Committee  of  the 
House  of  Commons  on  Parliamentary  and  Municipal  Electiona 
(1876)  contains  the  following  passage : — **  Under  rule  42  of  the  First 
schedule  of  the  Ballot  Act,  it  appears  to  have  been  contemplated  by 
Parliament  that  the  copies  of  the  register  showing  what  persona  had 
applied  for  papers  should  be  open  to  inspection ;  but  it  is  clear  that  the 
combined  effect  of  rules  29,  37,  38,  and  41,  is  to  take  away  the  right 
of  inspection.  With  the  view  to  restore  this  right,  your  Committee 
recommend  that  rule  29  should  be  so  altered  as  to  direct  the  keeping 
separate  of  the  marked  register,  instead  of  its  being  sealed  up  with 
the  counterfoils." — Report,  p.  vii. 
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with  the  modifications — (1)  that  hn  order  of  the  sheriff* 
court  having  jurisdiction  in  the  burgh,  or  any  part  thereof, 
or  of  any  tribunal  in  which  a  municipal  election  is  ques- 
tioned, shall  be  substituted  for  an  order  of  the  House  of 
Commons,  or  of  one  of  Her  Majesty's  Superior  Courts ;  but 
that  an  appeal  from  such  sheriff"  court  may  be  had  in  like 
manner  as  in  other  cases  in  such  sheriff"  court ;  and  (2)  that 
the  regulations  for  the  inspection  of  documents,  and  the 
fees  for  the  supply  of  copies  of  documents  of  which  copies 
are  directed  to  be  supplied,  shall  be  prescribed  by  the  coun- 
cil of  the  burgh,  with  the  consent  of  one  of  Her  Majesty's 
Principal  Secretaries  of  State ;  and  subject  as  aforesaid,  the 
taton  clerky  in  respect  of  the  custody  and  destruction  of  the 
ballot  papers^  and  other  documents  coming  into  his  possession 
in  pursuance  of  this  act,  shall  be  subject  to  the  directions  of 
the  council  of  the  burgh.     But  for  the  proviso  printed  in 
italics,  the  obligation  upon  the  town  clerk  would  seem  to 
be  to  preserve  all  the  documents   connected  with  each 
municipal  election  for  a  year,  open  to  public  inspection  at 
the  times,  and  subject  to  the  regulations  prescribed  by 
the    town   council,   with   consent    of   the   Secretary    of 
State,  and  then,  on  the  expiration  of  the  year,  to  destroy 
them,  unless  otherwise  directed  by  an  order  of  the  shei'iff' 
court,  or  of  any  tribunal  in  which  the  municipal  election 
is  questioned,  or  imless  the  regulations  for  the  inspection 
of  the  documents  made  by  the  town  coimcil,  with  the 
consent  of  the  Secretary  of  State,  were  inconsistent  with 
such  destruction.    If,  however,   the  words  "subject  as 
aforesaid, "  in  the  proviso  which  is  printed  in  italics,  have 
reference  merely  to  the  regulations  for  the  inspection  ot 
documents,  and  fees,  prescribed  by  the  council  with  con- 
sent of  the  Secretary  of  State,  that  proviso  would  seem — 
(1)  to  relieve  the  town  clerk  of  the  duty  of  destroying 
the  documents  after  the  expiry  of  the  year,  unless  he  be 
directed  to  do  so  by  the  town  council,  and  the  destruction 
be  not  inconsistent  with  the  regulations  sanctioned  by  the 
Secretary  of  State;  and  (2)  to  give  the  town  council  power 
to  order  the  destruction  of  the  documents  even  before  the 
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expiry  of  the  year.  It  would  be  dangerous,  however,  even 
in  royal  and  parliamentary  borgha,  where  no  challenge  of  an 
election  of  a  councillor  can  be  made  after  the  lapse  of  a 
month  from  the  date  of  his  election,^  for  any  town  oonncfl 
to  order  the  destmction  of  election  documents  till  after  the 
expiry  of  a  year  from  the  date  of  the  election,  or  for  any 
town  clerk  to  act  upon  such  an  order.  The  safer  course 
n-ill  be  for  each  town  clerk,  after  the  expiry  of  the  year,  to 
obtain  from  the  town  council  authority  to  destroy  the 
election  documents,  and  to  destroy  them  accordingly, 
taking  care  before  doing  so  that  no  question  relating  to 
the  election  is  in  dependence  in  the  sheri£f  court  or 
Court  of  Session,  and  that  the  destruction  is  not  incon- 
sistent with  any  regulations  sanctioned  by  the  Secretary 
of  State  as  to  the  inspection  of  the  documents.' 

106.  AMiere  an  order  is  made  for  the  production  by  the 
town  clerk  of  any  document  in  his  possession  relating  to 
any  specified  election,  the  production  by  such  clerk  or  his 
agent  of  the  document  ordered,  in  such  manner  as  may 
be  directed  by  such  order,  or  by  a  rule  of  the  court 
having  power  to  make  such  order,  is  declared  by  the 
Ballot  Act  to  be  conclusive  evidence  that  such  document 
relates  to  the  specified  election;  and  any  endorsement 
appearing  on  any  packet  of  ballot  papers  produced  by  the 
town  clerk  or  his  agent,  is  declared  to  be  evidence  of  such 
papers  being  what  they  are  stated  to  be  by  the  endorse- 
ment. The  production  from  proper  custody  of  a  ballot 
paper  purporting  to  have  been  used  at  any  election,  and 
of  a  counterfoil  marked  with  the  same  printed  number, 
and  having  a  munber  marked  thereon  in  writing,  is  also 
declared  to  be  prima  facie  evidence  that  the  person  who 
voted  by  such  ballot  paper  was  the  person  who,  at  the 

'  See  section  5  of  16  NTictoria,  cap.  26. 

'  The  Keport  from  the  Select  Cotntnittee  of  the  Uonse  of  Commons 
on  Parliamentary  and  Municipal  Elections  (1876)  contains  a  re- 
commendation, **  that  more  distinct  provision  should  be  made  for 
the  destruction  of  the  ballot  papers  and  other  documents  relating  to 
nuinicipal  elections.** — Heport,  p.  vii. 
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time  of  such  election,  had  affixed  to  his  name  in  the 
register  of  voters  at  such  election  the  same  number  as  the 
number  written  on  such  counterfoil.^ 

107.  All  the  provisions  of  the  Ballot  Act  above  referred 
to  are  framed  with  a  view  to  secure  secrecy  in  voting,  and 
in  reviewing  them,  it  will  be  seen  that  they  afford  full  pro- 
tection to  the  voter,  as  well  as  the  means  of  discovering 
and  punishing  personation.  The  corresponding  numbers 
on  the  counterfoil  and  back  of  each  ballot  paper  enable  the 
two  to  be  connected  at  any  time,  and  the  voter's  nimiber 
on  the  register,  marked  on  the  coimterfoil,  shows  who  was 
the  person  to  whom  the  ballot  paper  was  given.  The  possi- 
bility of  a  forged  or  counterfeit  paper,  bearing  another  num- 
ber, being  substituted  for  that  obtained  from  the  presid- 
ing officer,  is  prevented  by  the  exhibition  of  the  official 
mark  on  the  back  of  the  ballot  paper,  which  must  be 
shown  to  the  presiding  officer  before  the  paper  is  deposited 
in  the  ballot  box.  It  is  only  when  access  can  be  had 
to  the  coimterfoil,  the  ballot  paper,  and  the  register,  that 
it  can  be  ascertained  by  whom  the  vote  was  given.  But 
the  law  excludes  the  possibility  of  such  access,  in  any  case, 
till  it  is  proved  that  the  elector  has  voted,  and  till  his  vote 
has  been  declared  by  a  competent  court  to  be  invalid. 
The  fact  of  his  having  voted  will  be  proved  by  the 
mark  on  the  register  in  the  hands  of  the  town  clerk; 
and  if  the  vote  is  challenged  on  the  ground  of  per- 
sonation or  otherwise  the  objection  must  be  disposed 
of  without  reference  to  the  question  as  to  the  candidate 
for  whom  it  was  given.  If  the  vote  be  found  to  be  good, 
all  question  is  at  an  end,  and  it  cannot  be  known  for 
whom  it  was  given.  If  the  vote  be  declared  to  be  bad, 
then  and  then  only  will  the  counterfoil,  the  ballot  paper, 
and  the  register  be  put  together,  so  as  to  ascertain  for 
what  candidate  the  vote  was  given,  and  from  whose 
total  it  falls  to  be  deducted. 

'  See  rnle  43  of  Rchedule  First  of  the  Ballot  Act. 
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(8.)  Miscellaneous  Provisions  as  to  Municipal  Elections, 

108.  In  any  indictment  or  other  prosecution  for  an  offence 
in  relation  to  the  ballot  boxes,  ballot  papers,  and  marking; 
instruments  at  an  election,  the  property  in  such  papers, 
boxes,  and  instruments  may  be  stated  to  be  in  the  return- 
ing officer  at  such  election,  as  well  as  the  property  in  the 
counterfoils.^ 

109.  All  offences  under  the  Ballot  Act  for  which  any 
person  may  be  punished  on  summary  conviction,  are 
appointed  to  be  prosecuted  before  the  sheriff  under  the 
provisions  of  "The  Summary  Procedure  Act,  1864 ;"  and  all 
JTn:isdictions,powers,andauthoritiesnecessary  for  thatpur- 
pose  are  conferred  on  sheriffs  and  sheriffsHSubstitute.' 

110.  "Where  a  parliamentary  burgh  and  municipal 
burgh  occupy  the  whole  or  any  part  of  the  same  area, 
any  ballot  boxes  or  fittings  for  polling  stations  and  com- 
partments provided  for  such  parUamentary  burgh  or 
such  municipal  burgh  may  be  used  in  any  municipal  or 
parliamentary  election  in  such  burgh  free  of  charge,  and 
any  damage,  other  than  reasonable  wear  and  tear  caused 
to  the  same,  must  be  paid  as  part  of  the  expenses  of  the 
election  at  which  they  are  so  used.* 

111.  Any  person  applying  for  a  ballot  paper  under  the 
Ballot  Act  is  to  be  deemed  "  to  tender  his  vote  "  or  "  to 
assume  to  vote,"  within  the  meaning  of  the  act ;  and  any 
application  for  a  ballot  paper  under  the  act  is  equivalent 
to  "  voting."  The  term  ** polling  booth"  as  used  in  the  act 
iucludes  a  polling  station ;  and  the  term  "proclamation  " 
includes  a  public  notice  given  in  pursuance  of  the  act.* 

No  person  who  has  voted  at  an  election  can,  in  any 
legal  proceeding  to  question  the  election  or  return,  be 
required  to  state  for  whom  he  has  voted.' 


'  See  section  3  of  the  Ballot  Act. 

*See  section  16,  sub-section:)  (2)  and  (3)  of  tbe  Ballot  Act. 

*  See  section  14  of  the  Ballot  Act. 

*  See  section  15  of  the  Ballot  Act. 

*  See  section  12  of  the  Ballot  Act. 
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112.  No  misnomer  or  inaccurate  description  of  any  per- 
son or  place  in  any  writing  made  in  the  form  of  any 
schedule  to  the  Act  3  and  4  Will.  IV.,  cap.  76,^  or  in 
any  list  or  register  or  notice,  or  other  writing  made 
under  authority  of  that  act,  in  any  way  prevents  or 
abridges  the  operation  of  the  act,  provided  that  such 
person  or  place  is  so  designated  in  such  writing,  list, 
register,  or  notice,  as  to  be  commonly  understood.* 

No  election  can  be  declared  invalid  by  reason  of  a 
non-compliance  with  the  rules  contained  in  the  First 
schedule  to  the  Ballot  Act,  or  any  mistake  in  the  use  of 
the  forms  in  the  Second  schedule  to  the  Ballot  Act,  if  it 
appears  to  the  tribunal  having  cognisance  of  the  question 
that  the  election  was  conducted  in  accordance  with  the 
principles  laid  down  in  the  body  of  the  act,  and  that  such 
non-compliance  or  mistake  did  not  affect  the  result  of  the 
election.'  In  other  words,  no  election  in  which  secrecy  of 
voting  by  ballot,  in  accordance  with  the  principles  of  the 
act,  is  given  effect  to,  is  to  be  declared  invahd  reason  by 
of  such  non-compliance  with  the  rules,  or  such  mistakes 
in  the  forms,  prescribed  by  the  act,  as,  in  the  judgment  of 
the  court,  did  not  affect  the  result  of  the  election. 

This  provision  of  the  Ballot  Act  is  not  to  be  under- 
stood as  imposing  upon  the  person  who  challenges  the 
election  the  burden  of  proving  that  the  non-compliance  or 
mistake  complained  of  did  actually  affect  the  result  of  the 
election.  Nor  can  it  be  held  that  it  imposes  upon  the 
person  who  support-s  the  election  the  burden  of  proving 
that  the  non-compliance  or  mistake  did  not  affect  the  result 
of  the  election.  On  the  one  hand,  the  challenger  may 
establish  such  a  material  departure  from  the  provisions 
of  the  act,  as  to  give  rise  to  the  presumption  that 
the  result  of  the  election  may  have  been  affected, 
and   to   necessitate   the    ordering   of   a    new   election. 


'  Section  35  of  8  and  4  Will.  IV.,  cap.  76. 
*  See  No8.  59  and  68  of  these  Observations. 
'  See  section  13  of  the  Ballot  Act. 
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Thus  if,  as  in  the  Belfast  election  case  in  1842,^  an  in- 
sufficient number  of  polling  booths  were  provided  for  the 
election ;  or  if,  as  in  the  Hackney  Borough  election  case 
in  1874,*  poUing  booths  were  not  opened  for  particular 
districts,  and  numbers  of  electors  were  deprived  of 
the  opportunity  of  recording  their  votes,  the  non- 
compliance would  be  held  fatal  to  the  validity  of  the 
election,  without  proof  as  to  the  number  of  persons 
who  had  been  prevented  from  voting,  or  the  probable 
result  of  their  not  having  voted.  On  the  other  hand, 
the  challenger  might  succeed,  as  in  the  Greenock 
Burgh  election  in  1869,'  in  establishing  cases  of  non- 
compliance or  mistake,  the  nature  or  extent  of  which 
might  be  such  as  not  to  affect  the  validity  of  the 
election.  It  is  quite  possible  that  a  certain  number  of 
voters  may  have  been  improperly  prevented  from  voting, 
and  yet  the  majority  of  votes  for  one  of  the  candidates 
may  have  been  so  great,  that  it  could  not  possibly 
be  overturned  by  the  votes  of  all  who  have  been  pre- 
vented from  recording  their  votes.  In  such  a  case,  as 
in  that  of  the  Warrington  Borough    Election  in  1869,* 


>  Barron  and  Austen's  Election  Cases,  p.  653. 

»  Tried  by  Mr.  Jusiice  Grove  15th  and  16th  April  1874.  [L.  T.,  vol. 
XXX.,  p.  69.     O'M.  and  H.  Reports,  vol.  ii.,  p.  77.] 

'  See  the  case  of  (ireenock,  tried  by  lx)rd  Barcaple,  9th  Febniarv 
1869,  [O'M.  and  H.  Reports,  vol.  i.,  p.  247.] 

*  Tried  by  Mr.  Baron  Martin  4th  February  1869.  [O'M.  and  H. 
Reports,  vol.  i.,  p.  42.]  In  that  case,  an  election  was  objected  to  on  the 
ground  that  confusion  existed  at  one  of  the  polling  booths,  in  conse- 
quence of  which  many  voters  who  had  tendered,  or  intended  to  tender, 
their  votes  in  favour  of  one  of  the  candidates,  were  not  recorded  or 
taken  into  account.  'I'he  election  judge,  however,  refused  to  void  the 
election,  observing,  ^^  Supposing  it  happened  that  the  votes  of  half-a- 
dozen  out  of  2000  or  3000  voters  are  omitted  to  be  taken,  are  all  the 
other  votes  to  be  set  aside,  and  the  election  declared  void?  It  would 
be  in  my  opinion  ridiculous  to  say,  that  because  at  one  booth  there  was 
Hn  irregularity,  the  whole  of  the  rest  of  the  borough  should  be  put  to 
the  trouble  of  a  new  election,  and  all  that  has  taken  place  declared  null 
and  void.  I  adhere  to  what  Mr.  Justice  Willes  said  at  Lichfield,  that 
a  judge  to  upset  an  election  ought  to  be  satisfied  beyond  all  doubt  that 
the  election  was  void,  and  that  the  return  of  a  member  is  a  serious 
matter,  and  n(»t  to  be  lightly  set  aside."  [O'M.  and  H.  Reports,  vol.  i., 
p.  44.]     In  the  Drogheda  Borough  Election  case,  tried  before  Mr. 
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the  court  might  well  hold  that  the  election  should  not  be 
disturbed. 

Probably  the  only  rule  that  can  be  safely  stated  is  this, 
that  whensoever  compliaDce  with  the  provisions  and  rules 
might  have  led  to  a  result  different  from  that  which 
actually  took  place  under  circumstances  of  non-compli- 
ance, a  new  election  will  be  ordered ;  but  that  when  the 
eflTect  of  non-compliance  could  not,  under  assumptions 
most  unfavourable  to  the  actual  result  being  maintained, 
have  altered  that  result,  the  election  will  be  sustained.' 

Justice  Barry  on  29th  May  1874,  the  judge  referred  to  the  dictum  of 
Mr.  Baron  Martin  above  quoted,  and  said,  ^^  The  question  raised  in  that 
case  may  not  be  precisely  of  the  same  character  as  the  question  raised 
here,  but  the  rule  laid  down  by  that  eminent  judge  seems  to  me  to  be 
consonant  with  justice  and  with  common  sense,  and  to  he  one  of  general 
application.*^    [O'M.  and  H.  Reports,  vol.  ii.,  p.  211.] 

'  In  the  Hackney  case  above  referred  to,  Mr  Justice  Grove  thus  stated 
his  views  as  to  the  meaning  and  eflect  of  the  13th  section  of  the  Ballot  Act 
— ^Mf  I  look  to  the  whole  paragraph,  and  to  the  sense  of  it  as  a  whole,  it 
seems  to  me  that  the  object  of  the  Legislature  in  this  provision  is  to  say 
this — An  election  is  not  to  be  upset  for  an  informality  or  for  a  triviality; 
it  is  not  to  be  upset  because  the  clerk  of  one  of  the  polling  stations  was  five 
minutes  too  late,  or  because  some  of  the  polling  papers  were  not  de- 
livered in  a  proper  manner,  or  were  not  marked  in  a  proper  way.     The 
objection  must  be  something  substantial,  something  calculated  really  to 
affect  the  result  of  the  election.     I  think  that  that  is  a  way  of  viewing  it 
which  is  consistent  with  the  terms  of  the  section.     So  far  as  it  seems  to 
me,  the  reasonable  and  fair  meaning  of  the  section  is  to  prevent  an  elec- 
tion from  becoming  void  by  trifling  objections  on  the  ground  of  an  infor- 
mality, because  the  Judge  has  to  look  to  the  substance  of  the  case,  to  see 
whether  the  informality  is  of  such  a  nature  as  to  be  fairly  calculated  in 
a  reasonable  mind  to  produce  a  substantial  effect  upon  the  election. 
That  being  my  construction  of  the  section,  I  cannot  say,  considering 
the  very  large  number  of  electors  who  have  been  disabled  from  voting 
upon  the  present  occasion,  that  it  has  been  an  election  which  may  fairly 
be  taken  to  represent  the  voices  of  the  electors  of  Hackney.    Although 
no  doubt  it  is  a  matter  which  one  cannot  view  without  some  regret,  that 
innocent  parties  who  have  expended  time  and  trouble  and  money  in  the 
election  should  be  put  to  this  inconvenience,  and  that  the  election  should 
now  turn  out  to  be  a  nullitv,  1  cannot  look  at  the  conseauences.  I  am  here 
to  pronounce  the  law  to  the  best  of  my  judgment,  and  in  my  judgment, 
the  law  fairly  applied,  both  at  common  law  and  according  to  this  statute, 
18  that  the  late  election  for  the  borough  of  Hackney  is  void. 

**  I  should  wish  to  advert  to  the  point  raised  by  Mr.  Patchett  as  to  the 
rules  contained  in  the  First  schedule  to  this  Act.  My  impression  is 
that  the  evidence  in  this  case  certainly  does  fit  the  expression  in  the 
statute,  *•  non-compliance  with  the  rules  in  the  First  schedule  to  the 
Act.*  At  the  same  time  I  think  that  the  words  nsed  in  the  section, 
*  non-eompliance  with  the  rules,*  or  '  any  mistake,*  rather  mean  what  I 
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113.  It  is  provided  by  section  25  of  the  Ballot  Act, 
that  where  a  candidate,  in  any  proceedings  questioning 
an  election,  is  proved  to  have  been  guilty,  by  himself  or 

have  already  alluded  to  ;  that  is  to  say,  something  in  the  nature  of  mere 
informalities  or  mere  non-compliance  frith  the  rules.  It  is  unnecessary 
to  my  decision,  and  I  am  far  from  saying  that  it  is  not  open  to  argu- 
ment, whether  the  entire  absence  of  accommodation  for  voters  of  whole 
districts  was  intended  by  the  legislature  when  they  used  the  expression, 
^  non-compliance  with  the  rules.'  I  think  that  the  mistakes  here  com- 
mitted do  fall  within  the  terms  of  the  13th  section,  but  I  am  inclined  to 
think  that  the  object  of  the  ISth  section  was  to  guard  against  mere 
informalities  or  irregularities  as  to  the  rules,  and  not  to  apply,  of  course, 
to  that  which  would  amount  to  a  substantial  disfranchisement  of  whole 
districts  of  the  borough.  But  it  is  not  necessary  that  I  should  pro- 
nounce an  opinion  as  to  whether  that  is  included  or  not,  because,  as  I 
have  said  already,  I  am  of  opinion  that  whichever  way  it  is,  whether  it 
ap4)lies  to  non-compliance  with  the  rules  or  not,  it  is  clear,  in  my  judg- 
ment, that  if  it  is  to  apply,  and  apply  exclusively  to  the  rules  contained 
in  the  First  schedule,  this  is  not  such  a  non-compliance  as  still  leaves  the 
election  conducted  in  accordance  with  the  principles  of  the  act,  or 
leaves  it  in  such  a  state  that  it  would  appear  to  me  that  its  result  was 
not  affected  by  the  non-compliance.**  [0*M.  and  H.  Reports,  vol.  ii., 
p.  85  ;  L.  T.  rN.  S.)  vol.  xxxix.,  p.  69.] 

See  the  juagment  of  the  Court  of  Common  Pleas  in  the  case  of 
Northcote  v.  Pulsford,  8th  May  1875,  quoted  in  the  footnote  to  No.  90 
of  these  Observations,  pp.  155-156. 

In  the  case  of  Woodward  v.  Sarsons,  decided  by  the  same  court  on 
9th  July  1875,  the  judgment  of  the  court,  which  was  prepared  by  Mr. 
Justice  Brett,  and  read  in  his  absence  by  the  Chief-Justice  Lord 
Coleridge,  contaiut'd  the  following  statement  of  the  facts,  and  exposi- 
tion of  the  law  on  the  subject : — 

Lord  Cole  rid  3  e,  C.-J. — In  this  case  a  petition  had  been  presented, 
praying  that  the  election  of  the  respondent  Henry  Sarsons  to  the  office 
of  town  councillor  should  be  declared  void ;  and  a  case  was  stated  for 
the  opinion  of  the  court. 

At  the  election,  the  petitioner  Woodward,  and  the  respondent 
Sarsons,  were  the  candidates,  and  the  respondent  Sadler  was  the 
alderman  of  the  ward  and  returning  officer.  The  returning  officer 
appointed  one  Smith  to  be  the  presiding  officer  at  polling  station 
]No.  130.  Upon  the  electors  applying  for  a  ballot  paper  at  such  station, 
the  presiding  officer  marked  upon  the  face  of  the  ballot  paper  given  to 
each  of  them  the  number  of  the  voter  appearing  on  the  burgess  roll. 
This  he  did  to  every  ballot  paper  handed  out  by  him.  The  number  of 
ballot  papers  so  marked  and  given  out  bv  him  was  294,  of  which  234 
were  given  in  favour  of  the  petitioner  Woodward,  and  60  in  favour  of 
the  respondent  Sarsons.  The  burgess-roll  numbers  so  marked  were,  in 
fact,  not  seen  so  as  to  be  identified ;  but  thev  could  have  been  seen  by 
the  persons  present  at  the  counting  of  the  ballot  papers.  At  polling 
station  No.  125,  about  twenty  ballot  papers  were  marked  by  the  presid- 
ing officer  by  the  direction  of  voters  who  were  unable  to  read.  Each 
of  such  ballot  papers  was  placed  by  the  presiding  officer  in  the  ballot 
box,  wrapped  up  in  the  declaration  of  mability  to  read  made  by  the 
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by  any  person  on  his  behalf,  of  bribery,  treatiDg,  or  undue 
influence  in  respect  of  any  person  who  voted  at  such  elec- 
tion, or  where  any  person  retained  or  employed  for  reward 

voter  for  whom  such  vote  was  marked.  Each  of  the  votes  bo  given  and 
BO  marked  by  the  presiding  officer  could  have  been  (but  was  not,  in 
fiiet)  identified  by  toe  returning  officer  at  the  counting  of  the  votes,  by 
comparing  the  ballot  papers  with  the  declarations  of  inability  to  read  in 
which  they  were  wrapped.  Twenty -two  ballot  papers  which  had  been 
counted  as  valid  were,  on  inspection  after  the  presentation  of  the  peti- 
tion, found  to  be  marked  in  a  manner  to  which  objection  was  now 
taken.     It  was  contended  that  they  ought  all  to  have  been  rejected. 

The  returning  officer  declared  at  the  election  the  number  of  votes  thus : 
— For  Sarsons,  966  ;  for  Woodward,  775 — majority  for  Sarsons,  190 ; 
and  he  thereupon  declared  Sarsons,  the  respondent,  to  be  duly  elected. 

The  petition,  without  praying  for  a  scrutiny,  prayed  that  it  might  be 
determmed  that. Sarsons  was  not  duly  elected,  and  that  the  election 
was  void. 

Upon  these  facts,  it  was  argued,  on  behalf  of  the  appellant,  that  the  elec- 
tion was  void,  because  it  had  not  been  conducted  in  accordance  with  the 
Ballot  Act ;  that  it  was  void  on  that  account  according  to  the  common  law  of 
Parliament,  because  the  deviation  from  the  act  was  so  great  that  the 
election  could  not  be  said  to  be  an  election  by  ballot ;  that  it  was  void 
under  the  Ballot  Act  itself,  according  to  section  13,  because  it  had  not 
been  conducted  according  to  the  rules  in  the  schedules  nor  in  accordance 
with  the  principles  liud  down  in  the  body  of  the  act,  and  the  non-com- 
pliance with  tne  principles  of  the  act  had  affected  the  result  of  the 
election ;  and,  as  to  the  last  allegation,  it  was  said  that  the  petitioner 
was  not  bound,  in  order  to  prove  it,  to  show  that  on  a  scrutiny  the 
respondent  would  be  in  a  minority,  but  it  was  enough  if  he  could 
•how  that  so  large  a  body  of  electors  as  those  who  did  vote  or  who 
might  have  voted  at  the  polling  station  ^o.  130  were,  or  might  have 
been,  virtually  disfranchised. 

On  behalf  of  the  respondents,  it  was  urged  that  the  admitted 
error  of  the  presiding  officer  at  the  polling  station  No.  130  was  not 
of  sufficient  importance  to  avoid  the  election  at  common  law,  because 
the  election  was,  notwithstanding  such  error,  substantially  conducted 
as  an  election  by  ballot ;  that  in  this  case  it  could  be  demonstrated 
that  the  mistake  relied  on  had  not  affected  the  result  of  the  elec- 
tion ;  that  a  breach  of  the  Ballot  Act,  however  extensive,  cannot 
as  such  avoid  an  election,  for  there  is  no  enactment  in  the  act  to 
that  effect ;  that  no  such  enactment  is  contained  in  section  13 ;  that 
it  is  an  enactment  to  save  certain  elections,  and  not  to  invalidate  any ; 
that  it  is  an  enactment  of  extreme  caution,  stating  as  law  that  which 
was  equally  the  law  before. 

Arguments  were  then  gone  into  as  to  the  alleged  validity  and  in- 
v.ilidity  of  different  classes  of  votes  which  had  been  countied.  This 
was  not  done  as  by  way  of  scrutiny,  but  in  order  to  determine  whether 
the  alleged  mistakes  had  or  had  not  affected  the  result  of  the  election. 

The  questions  raised  for  decision  seem  to  be — first,  what  is  the  true 
statement  of  the  rule  under  which  an  election  may  be  voided  by  the 
comnion  law  of  Parliament  ? — secondly,  is  the  present  case  brought 
within  the  role? — thirdly,  whether  a  breach  of  the  Ballot  Act  can,  aa 
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by  or  on  behalf  of  such  candidate,  for  all  or  any  of  the 
purposes  of  such  election,  as  agent,  clerk,  messenger,  or  in 
any  other  employment,  is  proved  on  such  trial  to  have 

Buch,  be  a  ground  for  voiding  an  election  ? — fourthly,  if  yes,  can  this 
election  be  thereby  voided  ? 

As  to  the  first,  we  are  of  opinion  that  the  true  statement  is  that  an 
election  is  to  be  declared  void  by  the  common  law  applicable  to  parlia- 
mentary elections,  if  it  was  so  conducted  that  the  tribunal  which  is 
asked  to  void  it  is  satisfied,  as  matter  of  fact,  either  that  there  was  no 
real  electing  at  all,  or  that  the  election  was  not  really  conducted  under  the 
subsisting  election  laws.  As  to  the  first,  the  tribunal  should  be  so  satis- 
fied, i.e.  that  there  was  no  real  electing  by  the  constituency  at  all,  if  it 
were  proved  to  its  satisfaction  that  the  constituency  had  not  in  fact  had  a 
fair  and  free  opportunity  of  electing  the  candidate  which  the  majority 
might  prefer.  This  would  certainly  be  so,  if  a  majority  of  the  electors 
were  proved  to  have  been  pi-evented  firom  recording  their  votes 
efiectively  according  to  their  own  preference,  by  general  corruption  or 
general  intimidation,  or  by  being  prevented  from  voting  by  want  of 
the  machinery  necessary  tor  so  voting,  as,  by  polling  stations  being 
demolished,  or  not  opened,  or  by  other  of  the  means  of  voting  accord- 
ing to  law  not  being  supplied,  or  supplied  with  such  errors  as  to 
render  the  voting  by  means  of  them  void,  or  by  fraudulent  count- 
ing of  votes  or  false  declaration  of  numbers  by  a  returning  officer, 
or  by  other  such  acts  or  misha{)B.  And  we  think  the  same  result  should 
follow  if,  by  reason  of  any  such  or  similar  mishaps,  the  tribunal,  without 
being  able  to  say  that  a  majority  had  been  prevented,  should  be  satis- 
fied that  there  was  reasonable  ground  to  believe  that  a  majority  of 
the  electors  may  have  been  prevented  from  electing  the  candidate  they 
preferred.  But,  if  the  tribunal  should  only  be  satisfied  that  certain 
of  Buch  mishaps  had  occurred,  but  should  not  be  satisfied  either  that 
a  majority  had  been,  or  that  there  was  reasonable  ground  to  believe 
that  a  majority  might  have  been,  prevented  from  electing  the  candidate 
they  preferred,  then  we  think  that  the  existence  of  such  mishaps  would 
not  entitle  the  tribunal  to  declare  the  election  void  by  the  common 
law  of  Parliament.  This,  we  think,  is  the  result  of  comparing  the 
judgments  of  Grove,  J.,  at  Hackney  (81  L.  T.  Rep.  N.  S.  69;  2  O'M. 
&  H.  77, 81),  and  Dudley  (2  O'M.  &  H.  115,  I2l),  with  the  judgment  of 
Martin,  B.,  at  Salford.  (20  L.  T.  Rep.  N.  S.  120;  1  O'M.  &  H.  133, 
140),  and  of  Mellor,  J.,  at  Boll  on  (31  L.  T.  Rep.  N.  S.  194;  2  O'M.  & 
li.  138,  142),  all  which  judgments  are  in  accordance  with,  but  express 
more  accurately,  the  grounds  of  the  decisions  in  Parliament,  in  the 
older  cases  of  Noifolk  (9  Journ.  631 ;  Heyw.  Co.  565),  (n),  Morpeth 
(1  Doug.  El.  c.  147),  Pontrefact  (1  Doug.  El,  c.  387),  Coventry  (15 
Journ.  276,  P.  &  Kn.  at  p.  338 ;  C.  &  R.  at  p.  276),  New  Ross  (2  P. 
R.  &  D.  1 88),  and  Drogheda  ( W.  &  D.  206 ;  and  1  O'M.  &  H.  252, 257),  all 
which  are  mentioned  m  Rogers  on  Elections,  10th  edit.,  p.  365,  et  seq. 

As  to  the  second,  i.e.  that  the  election  was  not  really  conducted  under 
the  subsisting  election  laws  at  all,  we  think,  though  there  was  an  election 
in  the  sense  of  there  having  been  a  selection  by  the  will  of  the  constitu- 
ency, that  the  question  must  in  like  manner  be,  whether  the  departure 
from  the  prescribed  method  of  election  is  so  great  that  the  tribunal  is 
satisfied,  as  matter  of  fact,  that  the  election  was  not  an  election  under  the 
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voted  at  such  election,  there  shall,  on  a  scrutiny,  be  struck 
off  from  the  number  of  votes  appearing  to  have   been 

existing  law.  it  is  not  enouirh  to  say  that  great  mistakes  were  made  in 
carrying  out  the  election  under  those  laws ;  it  is  necessary  to  be  able  to 
say  that,  either  wilfully  or  erroneously,  the  election  was  not  carried  out 
under  those  laws,  but  under  some  other  method.  For  instance,  if  during 
the  time  of  the  old  laws,  with  the  consent  of  a  whole  constituency,  a  can- 
didate had  been  selected  by  tossins  up  a  coin,  or  by  the  result  of  a  horse- 
race, it  nii;:ht  well  have  been  saia  that  the  electors  had  exercised  their 
free  will ;  but  it  should  have  been  held  that  they  had  exercised  it  under 
a  law  of  their  own  invention,  and  not  under  the  existing  election  laws, 
whieh  prescribed  an  election  by  voting.  So  now,  when  the  election  is 
to  be  an  election  by  ballot,  if,  either  wilfully  or  erroneously,  a  whole 
constituency  were  to  vote,  but  not  by  ballot  at  ally  the  election  would 
be  a  free  exercise  of  their  will,  but  it  would  not  be  an  election  by  ballot, 
and  therefore  not  an  election  under  the  existing  election  law.  But  if, 
in  the  opinion  of  the  tribunal,  the  election  was  substantially  an  election 
by  ballot,  then  no  mistakes  or  misconduct,  however  great,  in  the  use  of 
the  machinery  of  the  Ballot  Act,  could  justify  the  tribunal  in  declaring 
the  election  void  by  the  common  law  of  Parliament.  We  agree,  upon 
this  point,  with  the  answer  attributed  to  Martin,  B.,  before  a  Committee 
of  the  House  of  Commons  (Minutes  of  Evidence  before  the  Select  Com- 
mittee on  Parliamentary  and  Municipal  Elections,  T^eigh  k  Le  M.  2d 
ed.  144,  n.)  with  his  decision  at  Salford  (1  O'M.  &  H.  133),  and  with 
the  decisions  of  Mellor,  J.,  at  Bolton  (2  O'M.  &  H.  138),  and  of  Barry, 
J.,  at  Drogheda  (2  O'M.  &  H.  201). 

If  the  rule  be  as  thus  stated,  then  the  next  question  is,  whether  we  can 
say,  upon  the  facts  disclosed  in  the  present  case,  that  a  majority  of  the 
electors  have  been,  or  that  there  is  reasonable  ground  to  believe  that  a 
majority  may  have  been,  by  misconduct  or  error  of  the  presiding  officers, 
prevent^  from  recording  their  votes  with  effect.  I>low,  there  is  no  evi- 
dence, as  it  seems  to  us,  that  any  elector  was  prevented  from  recording 
his  vote,  or  induced  not  to  record  it  by  what  occurred.  All  who  went  to 
vote  at  the  polling  station  No.  130  did  vote.  It  was  argued  that  a 
report  of  the  error  being  there  perpetrated  might  have  prevented  others 
from  going  to  vote ;  but  this  was  answered  by  showing  that  the  case 
finds  that  no  one  noticed  the  error  until  after  the  election  was  over. 
Tlie  result  is,  that  all  the  electors  who  desired  to  vote  did  vote.  And, 
lis  to  the  votes  which  were  given,  and  which  ate  objected  to,  it  is  not 
known,  except  as  to  the  twenty,  for  whom  each  of  them  was  in  fact 
given.  In  this  case,  therefore,  when  the  objections  to  the  particular 
votes  have  been  determined,  the  effect  of  the  mistakes  on  the  result  of 
the  election  will  be  exactly  known.  If  so,  there  is  no  room  for  specula- 
tion or  doubt  as  to  whether  a  majority  may  or  may  not  have  been 
prevented  from  voting  with  effect.  Those  who  did  not  vote  were  not 
prevented  by  the  errors  which  occurred ;  it  will  be  seen  how  the 
majority  of  those  who  did  vote  was  affected  by  such  errors. 

[Then  follows  the  passage  setting  forth  the  principles  to  be  applied 
in  determining  the  validity  of  the  vote  objected  to,  as  quoted  and 
referred  to  on  pp.  136-139.] 

It  follows  from  our  decision  as  to  the  different  ballot  papers,  that 
if  the  60  which  were  given  for  Sarsons,  but  properly  disallowed  at  the 
counting  by  the  returning  officer,  had  not  been  rendered  void  by  the 
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given  to  such  candidate  one  vote  fcnr  every  person  who 
voted  at  such  election,  and  is  proved  to  have  been  so 


officer,  they  would  hmve  mide  Uie  foCcs  for  Sumis  1025 ; 
strikiDg  from  wfasdi  three  diaallowed  p^^pen  in  Appemfix  A^  his 
nnmben  would  have  been  1022 ;  and  adding  the  230  for  Woodward, 
bot  •triking  off  one  disallowed  in  Appendix  B^  hia  nomberi  would 
hare  been  1008.  The  twcntj,  being  properlj  in*  our  opinion  allowed, 
do  not  affect  the  rendt. 

Inatmiich,  there^>re,  aa  no  voter  was  prevented  from  voting,  it 
followf  that  the  errori  of  the  prending  ci&Den  at  the  polUng  atatSona 
Noa.  130  and  125  did  not  affect  the  result  of  the  election,  and  did  not 
prerent  the  nu^cnij  of  deetori  from  effectiTdj  exercising  their  votes 
m  faronr  of  Uie  candidate  they  preferred,  and,  therefore,  that  the  elec- 
tion cannot  be  decUred  void  bj  the  oonunon  law  applicable  to  par- 
liamentarj  elections. 

Bat  then  it  is  urged  that  there  has  been  a  breach  of  the  Ballot  Act, 
and,  therefore,  the  election  is,  bj  rirtue  of  the  act  itsdf ,  void.  This  was 
the  third  question  which  was  raised  in  argument  before  us.  it  is  said  that 
sect.  13,  ttiongh  it  is  in  a  negatire  form,  assumes  as  an  affirmatire  pro- 
position, that  a  non-compliance  with  the  rulea,  or  an^  misfate  in  the  use 
of  the  forms,  would  render  an  election  invalid,  unless  it  appeared  that  the 
dection  was  conducted  in  accordance  with  the  prindplee  laid  down  in  the 
bodj  of  the  act,  and  that  such  non-compliance  or  mistake  did  not  affect 
the  result  of  the  election.  If  this  proposition  be  closely  examined, 
it  will  be  found  to  be  euuivalent  to  this— that  the  non-observance  of 
the  rules  or  forms,  which  is  to  render  the  election  invalid,  must  be 
so  great  as  to  amount  to  a  conducting  of  the  election  in  a  manner 
contrary  to  the  principle  of  an  election  bj  ballot,  and  must  be  so 
great  as  to  satisfy  the  tribunal  that  it  did  affect  or  might  have  affected 
the  majority  of  voters,  or  in  other  words,  the  result  of  the  election. 
It,  therefore,  is,  as  has  been  said,  an  enactment  ex  abundanU  cauUla^ 
A'Cy  declaring  that  to  be  the  law  applicable  to  elections  under  the 
Ballot  Act  which  would  have  been  the  law  to  be  applied  if  the  section 
bad  not  existed.  It  follows  that,  for  the  same  reasons  which  prevent 
us  from  holding  that  this  election  was  void  at  common  law,  we  must 
hold  that  it  is  not  void  under  the  statute.  [L.  T.  vol.  xxxii.  (N.  S.^  pp. 
867-873 ;  L.  R.  (C.  P.)  vol.  x.,  pp.  783-751 ;  Appendix  No.  1  to  the 
Report  from  the  Select  Committee  of  the  House  of  Commons  ou  Par- 
liamentary and  Municipal  Elections  (1876),  pp.  109-117.] 

The  only  judffe  in  Scotland  who  has  commented  on  the  13th  section  of 
the  Ballot  Act  is  Lord  Gifford,  the  Lord  Ordinary,  in  the  case  of  Hamil- 
ton r.  The  Police  Commissioners  of  Dunoon,  15th  January  1875.  In  that 
case  the  returning  officer  had,  to  save  time,  marked  all  the  ballot  papers, 
both  on  the  face  and  back  with  his  official  mark,  in  his  own  shop,  before 
the  election  began.  This  was  one  of  several  irregularities  objected  to. 
On  these  the  Lord  Ordinary  observed — ^^Some  of  the  irregularities 
were  serious,  and  it  has  not  been  without  difficulty  that  the  I^rd  Ordi- 
nary has  come  to  be  of  opinion  that  they  were  not  fatal.  If  it  had  been 
shown  that  any  of  them,  or  any  of  the  more  material  of  them,  were 
intentional  and  in  deliberate  defiance  of  the  statute,  and  not  mere 
innocent  mistakes,  the  Lord  Ordinary  would  have  annulled  the  election. 
But  it  is  quite  clear,  and  indeed  was  not  seriouslj  disputed,  that  the 
proved  irregularities  were  the  result  of  innocent  mistake  or  misappre^ 
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bribed,  treated,  or  tinduly  influenced,  or  bo  retained  or 
employed  for  reward  as  aforesaid.^  It  has  been  held, 
however,  in  the  case  of  Macdonald  and  Others  v.  Robert- 
son and  Others,  17th  May  1876,  that  the  25th  section 
does  not  apply  to  municipal  elections,'  and  that  as  treating 
is  not  a  crime  at  common  law,  and  has  not  been  made  a 
statutory  offence  in  these  elections,  it  is  not  a  relevant 
ground  for  setting  them  aside.  The  judges  reserved  their 
opinion  as  to  the  effect  of  bribery  on  municipal  elections, 
it  being  a  crime  at  common  law. 

henJiioii  on  the  part  of  those  who  were  couducting  the  proceediDgs,  and 
the  I^rd  Ordinary  ia  also  satisfied  that  none  of  these  mibtakes  or 
irregularities  afTected  the  principles  laid  down  in  the  Ballot  Act,  or  the 
result  of  the  election/'  .  .  .  ^^The  Lord  Ordinary  is  of  opinion  that 
the  proTifdon   of  section   13   (of  the  Ballot  Act),  and  tne  relative 
pTOTision  in    the  f General    Police)    Act    of    18G2,"    (to    the  efifict 
that  elections  shall  not  be  pet  hAde   on    technical   mistakes  or  ir- 
regularities), *^are  sufficient  to  save  the  election  in  the  present  case 
from  nullity,  though  it  roust  be  confessed  that  some  of  the  irregularities 
deserve  very  severe  censure,    ^one  of  them  affected  the  creat  principle 
of  the  Ballot  Act— secret  voting ;  and  every  elector  haa  fair  and  full 
opportunity  to  give  his  secret  vote.    The  irregularities  were  in  matters 
of  detaiL    Some  of  them  may  have  affected  particular  votes,  and  might 
have  been  important  had  this  been  a  question  of  scrutiny,  but  none  of 
them,  in  fairness,  and  according  to  the  reason  of  the  thing,  are  sufficient 
to  upset  the  whole  election."   ...   ^^  It  was  no  doubt  very  ingeniously 
urged  for  the  pursuer,  that  the  irregularity  in  question  (the  impressing  of 
the  ballot  papers  with  the  official  mark  before  the  commencement  of  the 
poll)  was  not  onl^  a  violation  of  the  rules  in  the  schedule,  but  a  violation 
of  the  Ballot  Act  itself  (section  2),  which  contains,  more  shortly  expret^sed, 
many  of  the  rules  contamed'  in  the  schedule.    It  was  argued  that  section  1 8 
may  save  violations  of  the  rules,  but  not  violations  of  the  act  itself.    The 
I^ord  Ordinary  thinks  this  is  much  too  strict  a  reading.     Undoubtedly 
the  thing  done  was  a  contravention  of  the  ^  rules,'  and  as  such  it  is  saved 
by  section  13,  although  it  also  occurs  in  the  statute.    The  *  rules'  are 
expressly  declared  parts  of  the  statute,  and  it  seems  out  of  the  question 
to  hold  that  the  nonstrict  compliance  with  everything  in  section  2 
must,  without  any  discretion  in  the  court,  absolutely  void  every  elec- 
tion."   In  the  Inner  House  the  question  was  not  entered  on,  the  Lord 
President,  with  whom  the  other  judges  concurred,  holding  that  under 
the  conclusions  of  the  summons,  the  nullity  of  the  whole  election  could 
not  be  considered.    But  he  conclnded  his  opinion  with  this  significant 
remark — ^*  I  may  say  that  I  concur  with  the  Lord  Ordinary  that  the 
way  in  which  Mr.  Smith  (the  returning  officer)  dealt  with  stamping  the 
ballot  papers  was  a  very  serious  irregularity.     Whether  or  not  it  would 
be  sufficient  to  void  the  election  I  do  not  say."     [Session  Cases  (Fourth 
Series)  vol.  ii.,  p.  299 ;  Scottish  Law  Reporter,  vol.  zii.,  p.  257.] 

>  S^  section  25  of  the  Ballot  Act. 

*  Macdonald  and  Others  t;.  Robertson  and  Others,  17th  May  1876. 
[The  Scottish  Law  Reporter,  vol.  xiii.,  p.  426 ;  Court  of  Session  Cases 
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(9.).  Declaration  of  the  Election^  and  Proceedings  till  tlie 

Council  has  been  completed, 

114.  If  the  examination  and  counting  of  the  votes  given 
for  the  respective  candidates  in  the  several  wards  in 
which  the  elections  were  contested,  can  be  previously 
completed,  in  the  manner  before  described,  the  returning 
officer  must,  between  the  hours  of  twelve  and  two 
o'clock  of  the  Wednesday  immediately  succeeding  the 
election,  declare  upon  whom  the  election  has  fallen  by  the 


(Fourth  Series),  vol.  iii.,  pp.  045-651.]  *^  In  that  case  an  election  of 
commissioners  in  the  pobce  burgh  of  Maryhill  was  challenged,  inter 
aliOy  on  the  ground  that  the  defenders  by  themselves,  or  others  acting 
on  their  behalf,  treated  voters  with  the  view  of  influencing  their  votes, 
at  a  public-house  specified,  and  at  other  hotels  and  public-houses  in 
Marynill,  and  kept  a  free  table  therein  for  treating  voters  during  the 
whole  of  the  polling  day ;  and  that  a  large  number  of  voters  who  were 
so  treated,  and  unduly  influenced,  voted  at  the  election  in  favour  of  the 
defenders.  The  Lord  Ordinary  (Young)  assoilzied  the  defenders, 
holding  that  there  was  no  authority  to  support  the  objection,  and  his 
decision  was  affirmed  by  the  First  Division  of  the  Court.  In  referring 
to  this  objection  the  Lord  President  said  : — *^  I'he  third  and  last 
objection  rests  on  the  allegation  of  treating  voters.  It  is  the  first  time 
I  ever  heard  of  such  an  objection  to  a  municipal  election  or  elections  of 
that  class.  We  are  familiar  with  the  objection  in  parliamentary 
elections,  but  there  it  is  dealt  with  by  statutory  enactment.  But  I 
cannot  find  anything  of  the  kind  in  regard  to  municipal  elections.  The 
25th  section  of  the  Ballot  Act  is  confined  to  parliamentary  elections.  I 
do  not  say  that  an  election  of  this  kind  could  not  be  set  aside  on  the 
ground  of  bribery.  Bribery  is  a  crime  at  common  law.  Treating  is  a 
statutory  and  constructive  bribery  not  known  to  common  law,  and  we 
have  no  authority  for  extending  the  law  as  to  treating  in  parliamentary 
elections  to  municipal  elections.'*  Lord  Deas  said  : — ^^The  third 
objection  is  that  the  defenders  treated  the  voters.  1  entirely  agree  with 
your  Lordship  on  this  point.  If  there  had  been  a  relevant  allegation  of 
briber)',  we  might  have  inquired  into  it.  Bribery  is  a  crime  at  common 
law.  Treating  is  not.  Treating  to  food  is  not  a  crime  at  all.  As  to 
drink  it  is  not  said  that  the  electors  were  made  drunk,  or  even  that 
they  were  treated  to  drink.  It  is  out  of  the  question  that  the  election 
should  be  set  aside  on  such  lame  allegations."  Lord  Ardmillan  said : — 
*^  I  do  not  think  that  we  could  have  a  proof  of  the  pursuer's  allegations 
of  treating.  Bribery  would  have  been  a  difierent  matter.  Here  there 
are  no  special  and  definite  averments.  There  is  no  allegation  of  any 
particular  person  or  persons  having  been  treated.  The  charge  is  made 
at  random,  and  is  altogether  indefinite.  If  it  were  seriously  alleged 
that  any  persons  were  treated  or  unlawfully  influenced,  their  names 
ought  to  have  been  given.** 
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majority  of  votee.^  If  the  examination  and  coimting  of 
the  votes  cannot  be  concluded  before  two  o'clock  on  that 
day,  then  the  declaration  must  be  made  as  soon  as  these 
operations  are  completed.*  In  any  case,  the  declaration 
should  be  made  in  the  town  house  or  council  chamber, 
or  other  pubUc  building  of  the  burgh.* 

115.  When  an  equal  number  of  votes  has  been  given  for 
two  or  more  candidates  in  one  ward,  the  returning  officer 
must  declare  the  fact,  and  so  make  what  is  termed  "  a 
double  return."  When  an  equality  of  votes  is  found  to 
exist  between  any  candidate  at  a  parliamentary  election, 
and  the  addition  of  a  vote  would  entitle  any  of  such  candi- 
dates to  be  declared  elected,  the  returning  officer,  if  a 
registered  elector  of  the  coimty  or  burgh  in  which  the  elec- 
tion takes  place,  may  give  such  additional  vote,  but  must 
not  in  any  other  case  vote  at  an  election  for  which  he  is 
returning  officer.*  That  provision  is  expressly  declared, 
however,  not  to  apply  to  municipal  elections.*  The 
returning  officer  has,  therefore,  no  power  to  give  a 
casting  vote  in  such  elections.* 

116.  At  the  meeting  for  declaring  the  election,  the  town 
clerk  should  submit  to  the  returning  officer  a  certificate 
narrating  the  publication  of  the  notice  specified  in  No.  34 
of  these  Observations ;'  the  nomination  of  the  candidates 
and  the  publication  of  their  names  as  specified  in  Nos.  35, 


>  See  3  and  4  Will.  IV.,  cap.  76,  section  10 ;  3  and  4  Will.  IV.,  cup. 
77,  section  8 ;  the  Ballot  Act,  1872,  section  2,  and  rules  32  and  35  of 
that  act. 

*  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [167],  [169],  and 

[lft!).J 

'  See  footnote  1. 

^  See  section  2  of  the  Rallot  Act,  and  opinion  of  Mr.  A.  R.  Clark  and 
Mr.  Watson,  referred  to  in  the  footnote  to  No.  75  of  these  Observations. 

^  See  secdon  20,  sub-section  7  (a). 

'  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap.  76 ;  section  9  of 
*^The  Municipal  Elections  Amendment  (Scotland)  Act  1868;''  and 
section  3  of  **llie  Municipal  Elections  Amendment  (Scotland)  Act 
1870." 

See  section  2  of  the  Ballot  Act. 

'  See  form  of  certificate,  Appendix  XVI.,  No.  26,  p.  [217]. 
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36,  39,  and  42  of  these  Observatione  ;  and  the  public  noti- 
fication of  the  fact  that  no  poll  would  take  place  in  those 
wards  in  which  the  number  of  candidates  nominated  did 
not  exceed  the  number  of  vacancies  to  be  supplied,  as 
specified  in  No.  43  of  these  Observations.  This  certificate 
being  read,  the  provost  or  chief  magistrate  should  declare 
that,  as  respects  those  wards  in  which  the  number  of  candi- 
dates named  does  not  exceed  the  vacancies  to  be  supplied, 
the  person  so  nominated  has  been  duly  elected,  in  terms 
of  **  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1870."^  He  will  then  immediately  give,  or  cause  to  be 
given,  notice  in  writing  to  the  several  persons  elected 
of  their  election,  and  require  them  severally  to  appear  in 
the  town  hall,  council  chamber,  or  other  public  room  of 
the  burgh,  at  a  specified  hour  on  the  Thursday  imme- 
diately after  the  election,  when  they  must  severally 
declare  whether  they  accept  or  decline  to  accept  the 
office  of  councillor.* 

117.  On  the  Thursday  immediately  following  the  elec- 
tion, accordingly,  the  provost  or  chief  magistrate  and  the 
town  clerk  must  attend  at  the  appointed  place  and  hour, 
and  require  each  of  the  newly  elected  councillors  who 
is  present,*  to  declare  whether  he  accepts  or  declines 
to  accept  office.*  The  allegation  that  a  person  so 
elected  does  not  possess  the  qualification  required  for 
a  councillor,  accompanied  even  by  a  tender  of  proof  of 
the  disqualification,  will  not  justify  the  provost  or  chief 
magistrate  in  delaying  to  call  upon  the  person  elected 
to  declare  his  acceptance  or  declinature  of  office.* 

*  See  form  of  the  declaration  by  the  provost  or  chief  ma^nstrate  as  to 
the  Dersons  elected  councillors  and  (rostees,  Appendix  XVI.,  No.  27, 
pp.  r219],  [220]. 

»  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap.  76. 
See  form  of  intimation  to  the  oouncillors  elected  of  their  election, 
Appendix  XVI.,  No.  28,  d.  [220]. 
'  See  No.  1 1 8  of  these  Observatic  ns. 

*  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap.  76. 

*  A  question  having  been  raised  on  this  point  in  Edinburgh,  in 
November  1860,  the  opinion  of  Mr.  George  Young  was  taken 
for  the  town  council.    In  that  opinion,  which  was  to  the  effect  stated 
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118.  If  any  newly  elected  councillor  fails  to  attend,  he 
must  be  held  to  have  declined  to  accept  office,  unless  he 
transmit  to  the  meeting  a  sufficient  written  explanation 
signed  by  himself  or  his  agent,  of  the  cause  of  his 
absence,  and  intimating  his  acceptance,^  and  unless  he  at 
the  same  time  produce  evidence  of  his  being  a  burgess  of 
the  burgh,  if  there  is  in  it  a  body  of  burgesses.'  Failure 
of  any  councillor  to  produce  evidence  of  burgess-ship, 
vacates  his  election  in  the  same  way  as  if  he  had  declined 
to  accept.*  In  practice,  a  statement  by  the  town  clerk, 
as  the  custodier  of  the  register  of  burgesses,  that  the 
person  so  elected  is  a  burgess  is  all  that  is  required.* 

in  the  text,  Mr.  Young  added, — ^^  The  duty  of  the  presiding  magistrute 
is,  in  my  opinion,  merely  magisterial,  and  requires  him  to  declare  the 
state  of  the  vote,  and  proceed  otherwise  accoi^ing  to  the  statute,  with- 
out regard  to  any  such  objection  to  the  qualification  of  a  candidate  as 
that  which  is  here  indicat^.'^ 

'  See  section  13  of  the  Act  3  and  4  Will.  IV.,  cap.  76  ;  and  section  10 
the  Act.  3  and  4  Will.  IV.,  cap.  77. 

*  See  No.  123  of  these  Observations. 

*  See  Section  14  of  the  Act  3  and  4  Will.  IV.,  cap  76,  and  section  20 
of  the  Act  3  and  4  Will.  IV.  cap.  77,  as  amended  by  the  Act  23  and  24 
Victoria,  cap.  47. 

*  A  question  was  raised  in  Edinburgh,  in  November  1840,  as  to  the 
necessity  for  newly  elected  councillors  producing  formal  evidence  of 
burgess-ship,  and  it  was  protested  that  their  failing  to  do  so  had  vacated 
their  election.  The  circumstances  were  these, — Twelve  new  councillors 
had  been  elected,  and  appeared  and  intimated  their  acceptance  of  office. 
Of  these  eight  had  been  members  of  tlie  council  during  the  immediately 
preceding  year,  or  at  a  former  period,  and  the  presiding  magistrate  was 
personally  aware  of  the  fact  that  they  were  burgesses.  The  remaining 
four  had  not  previously  been  members  of  council.  The  question  was 
put  to  each  person  elected  whether  he  was  a  burgess,  and  he  replied  in 
the  affirmative.  The  accuracy  of  the  statement  was  known  to  the  town 
clerk,  and  the  presiding  magihtrate  was  satisBed.  Formal  evidence  of 
the  fact  was  not  accordingly  required.  Thereupon  the  whole  newly 
elected  councillors  were  sworn  into  office.  On  the  following  day,  two 
councillors  who  had  been  present  at  the  induction,  but  had  then  offered 
no  objection,  and  four  qualified  electors  of  the  burgh,  served  a  protest 
upon  the  presiding  magistrate  against  the  election  being  held  valid,  and 
required  nim  under  statutory  penalties  to  appoint  a  new  election.  In 
these  circumstances,  the  then  Lord  Advocate  (afterwards  Lord  Ruther- 
ford) and  Mr.  Duncan  McNeill  (afterwards  Lord  Colonsay)  were  con- 
sulted as  to  whether  it  was  necessary  or  competent  for  the  presiding 
magistrate  at  that  staee  of  the  proceedings  to  comply  with  the  requisi- 
tion so  served  upon  him.  Their  opinion  was  given  in  the  following 
terms,— *^  We  are  clearly  of  opinion  that  the  memorialist  is  not  bound, 
and  that  he  ought  not  to  comply  with  the  requisition." 

See  form  of  minute,  Appendix  XVI.,  No.  29  (1),  p.  [221]. 
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36,  39,  and  42  of  these  Observations ;  and  the  public  noti- 
fication of  the  fact  that  no  poll  would  take  place  in  those 
wards  in  which  the  number  of  candidates  nominated  did 
not  exceed  the  number  of  vacancies  to  be  supplied,  as 
specified  in  No.  43  of  these  Observations.  This  certificate 
being  read,  the  provost  or  chief  magistrate  should  declare 
that,  as  respects  those  wards  in  which  the  number  of  candi- 
dates named  does  not  exceed  the  vacancies  to  be  supplied, 
the  person  so  nominated  has  been  duly  elected,  in  terms 
of  **  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1870."*  He  will  then  immediately  give,  or  cause  to  be 
given,  notice  in  writing  to  the  several  persons  elected 
of  their  election,  and  require  them  severally  to  appear  in 
the  town  hall,  council  chamber,  or  other  public  room  of 
the  burgh,  at  a  specified  hour  on  the  Thursday  imme- 
diately after  the  election,  when  they  must  severally 
declare  whether  they  accept  or  decline  to  accept  the 
office  of  councillor.* 

117.  On  the  Thursday  immediately  following  the  elec- 
tion, accordingly,  the  provost  or  chief  magistrate  and  the 
town  clerk  must  attend  at  the  appointed  place  and  hour, 
and  require  each  of  the  newly  elected  councillors  who 
is  present,*  to  declare  whether  he  accepts  or  declines 
to  accept  office.^  The  allegation  that  a  person  so 
elected  does  not  possess  the  qualification  required  for 
a  councillor,  accompanied  even  by  a  tender  of  proof  of 
the  disqualification,  will  not  justify  the  provost  or  chief 
magistrate  in  delaying  to  call  upon  the  person  elected 
to  declare  his  acceptance  or  declinature  of  office.* 

*  See  form  of  the  declaration  by  the  provost  or  chief  matristrate  as  to 
the  persons  elected  councillors  and  (rostees,  Appendix  XVI.,  No.  27, 
pp.  (219],  [220]. 

*  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap.  76. 

See  form  of  intimation  to  the  councillors  elected  of  their  election, 
Appendix  XVi.,  No.  28,  d.  [220]. 
'  See  No.  1 1 8  of  these  Observatic  ns. 

*  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap.  76. 

*  A  question  having  been  raised  on  this  point  in  Edinburgh,  in 
November  1860,  the  opinion  of  Mr.  George  Toung  was  taken 
for  the  town  council.    In  that  opinion,  which  was  to  the  effect  stated 
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118.  If  any  newly  elected  councillor  fails  to  attend,  he 
must  be  held  to  have  declined  to  accept  ofSce,  unless  he 
transmit  to  the  meeting  a  sufficient  written  explanation 
signed  by  himself  or  his  agent,  of  the  cause  of  his 
absence,  and  intimating  his  acceptance,^  and  unless  he  at 
the  same  time  produce  evidence  of  his  being  a  burgess  of 
the  burgh,  if  there  is  in  it  a  body  of  burgesses.*  Failure 
of  any  councillor  to  produce  evidence  of  burgess-ship, 
vacates  his  election  in  the  same  way  as  if  he  had  declined 
to  accept.*  In  practice,  a  statement  by  the  town  clerk, 
as  the  custodier  of  the  register  of  burgesses,  that  the 
person  so  elected  is  a  burgess  is  all  that  is  required.^ 

in  the  text,  Mr.  Young  added, — *^  The  duty  of  the  presiding  magistrute 
is,  in  my  opinion,  merely  magisterial,  and  requires  him  to  declare  the 
state  of  the  vote,  and  proceed  otherwise  aocoi^ing  to  the  statute,  with- 
out regard  to  any  such  objection  to  the  qualification  of  a  candidate  as 
that  which  is  here  indicat^.*^ 

'  See  section  13  of  the  Act  3  and  4  Will.  IV.,  cap.  76  ;  and  section  10 
the  Act.  3  and  4  Will.  IV.,  cap.  77. 

*  See  No.  123  of  these  Observations. 

*  See  Section  14  of  the  Act  3  and  4  Will.  IV.,  cap  76,  and  section  20 
of  the  Act  3  and  4  Will.  IV.  cap.  77,  as  amended  by  the  Act  23  and  24 
Victoria,  cap.  47. 

*  A  question  was  raised  in  Edinburgh,  in  November  1840,  as  to  the 
necessity  for  newly  elected  councillors  producing  formal  evidence  of 
burgess-ship,  and  it  was  protested  that  their  failing  to  do  so  had  vacated 
their  election.  The  circumstances  were  these, — Twelve  new  councillors 
had  been  elected,  and  appeared  and  intimated  their  acceptance  of  office. 
Of  these  eight  had  been  members  of  tlie  council  during  the  immediately 
preceding  year,  or  at  a  former  period,  and  the  presiding  magistrate  was 
personally  aware  of  the  fact  that  they  were  burgesses.  The  remaining 
four  had  not  previously  been  members  of  council.  The  question  was 
put  to  each  person  elected  whether  he  was  a  burgess,  and  he  replied  in 
the  affirmative.  The  accuracy  of  the  statement  was  known  to  the  town 
clerk,  and  the  presiding  magistrate  was  satisfied.  Formal  evidence  of 
the  fact  was  not  accordingly  required.  Thereupon  the  whole  newly 
elected  councillors  were  sworn  into  office.  On  the  following  day,  two 
councillors  who  had  been  present  at  the  induction,  but  had  then  offered 
no  objection,  and  four  qualified  electors  of  the  burgh,  served  a  protest 
upon  the  presiding  magistrate  against  the  election  being  held  valid,  and 
required  nim  under  statutory  penalties  to  appoint  a  new  election  ^  In 
these  circumstances,  the  then  Lord  Advocate  (afterwards  Lord  Ruther- 
ford) and  Mr.  Duncan  McNeill  (afterwards  Lord  Colonsay)  were  con- 
sulted as  to  whether  it  was  necessary  or  competent  for  the  presiding 
magistrate  at  that  staee  of  the  proceedings  to  comply  with  Uie  requi^i- 
tion  so  served  upon  him.  Their  opinion  was  given  in  the  following 
terms,—**  We  are  clearly  of  opinion  that  the  memorialist  is  not  bound, 
and  that  he  ought  not  to  comply  with  the  requisition." 

See  form  of  minute,  Appendix  XVI.,  No.  29  (1),  p.  [221]. 
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119.  When' two  or  more  councillors  were  elected  by- 
open  poll  or  by  ballot,  for  a  burgh,  or  for  any  ward  of 
a  burgh  which  is  divided  into  wards,  and  when  the 
several  councillors  had  not  an  equal  number  of  votes, 
the  practice  in  Edinburgh,  Glasgow,  and  other  burghs, 
has  been  to  require  the  declaration  of  acceptance  of  office 
from  the  councillors  so  elected,  in  the  order  of  the  number 
of  votes  given  for  each — the  councillor  who  had  the 
fewest  number  of  votes  accepting  first,  then  the  councillor 
who  had  the  next  highest  number,  and  so  on.  There- 
after the  statutory  declarations  or  declaration^  were  ad- 
ministered to  each,  and  he  took  his  seat  as  a  coimcillor 
in  the  order  in  which  he  had  accepted  office.  The  coun- 
cillor having  the  fewest  number  of  votes  was  held  to  be 
thus  inducted  before  the  coimcillor  who  had  a  larger 
number  of  votes,  and  in  determining  the  order  in  which  the 
several  councillors  had  to  retire  from  the  council,  the  first 
inducted  was  held  to  have  been  longest  in  office.  By 
this  arrangement  effect  was  given,  or  was  intended  to  be 
given,  to  the  principle  recognised  by  the  Acts  3  and  4 
Will.  IV.,  cap.  76,  section  16;  and  3  and  4  Will.  IV., 
cap.  77,  section  12,  as  regarded  the  order  in  which  the 
third  of  the  councillors  elected  at  the  first  election 
under  these  acts,  were  to  retire  in  1834  and  1835,  and 
also  to  the  enactment  of  these  acts  that,  as  regarded  all 
subsequent  elections,  the  retiring  third  shoiJd  "always 
consist  of  the  councillors  who  have  been  longest  in 
office."  So  far  at  all  events  as  the  practice  was  followed, 
no  question  could  arise  as  to  the  rotation  in  which 
the  councillors  afterwards  had  to  retire  from  the  council. 
It  has  been  held,  however,  in  the  case  of  Thomson  v, 
the  Magistrates  of  Rutherglen,  17th  February  1876,* 
with  reference  to  a  municipal  election  in  the  burgh  of 
Rutherglen, — ^in  which  burgh  the  above  practice  was  not 
observed, — that  under  the  16th  section  of  the  Act  3  and 


*  See  No.  120  of  these  Observations. 

«  Court  of  Session  cases  (fourth  series)  vol.  iii.,  pp.  461-460.    The 
Scottish  Law  Reporter,  vol.  xiii.,  pp.  *293-299. 
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4  Will  IV.,  c.  76,  taken  in  connection  with  the  3d 
section  of  "  The  Municipal  Elections  Amendment  (Scot- 
land) Act  1870,"  where  there  is  not  a  sufBcient  number 
of  councillors  who  have  been  three  years  in  office  to 
constitute  one-third  of  the  council  to  go  out,  the  de- 
ficiency must  be  made  up  by  selecting  from  the  next 
younger  class  of  councillors;  and  that  the  principle  of 
selection  is  to  be  this,  that  the  member  or  members  of 
council  must  be  taken  from  that  younger  class  who  had 
the  smallest  number  of  votes,  and  in  a  case  of  equality 
of  votes,  or  no  contest,  if  only  one  is  wanted,  the 
majority  of  the  council  are  to  decide.* 


*  The  ground  of  that  judgment  is  thus  stated  by  the  I^rd  President 
(Inglis)  :  ''  Ulie  1 6th  section  of  the  Statute  provided  that  in  1 834  (the  first 
year  after  the  act  came  into  operation)  the  third  to  go  out  should  *  consist 
of  the  councillors  who  had  tne  smallest  number  of  votes  at  the  election 
of  councillors  *  in  1833.     And,  farther,  that  in  the  following  year  (1835) 
^the  third  of  the  councillors  first  elected  under  the  act  who  shall  go  out, 
shall  consist  of  the  councillors  who,  at  such  first  election  under  this  act,  had 
the  next  smallest  number  of  votes,  the  majority  of  the  council  always  deter- 
mining, where  the  votes  for  any  such  person  shall  have  been  equal,  who 
shall  he  the  ])erson  to  retire ;  ^  and  thereafter,  that  is,  in  1836  and  sub- 
sequent years,  ^  the  third  of  the  councillors  so  annually  going  out  of 
office  shall  always  consist  of  the  councillors  who  have  been  longest  in 
oflSce/     Now,  all  this  is  plain  enough  so  far.     At  the  second  election,  in 
1834,  the  one-third  going  out  were  those  who  had  the  smallest  number 
of  votes  at  the  first  election  in  1833.      At  the  third  election,  in  1835, 
the  one-third  going  out  were  those  who  ha^l  the  next  smallest  number 
of  votes  at  the  first  election  in   18-J3.     Then,  if  everything  kept  its 
normal  course,  according  to  the  defender's  theory,  it  would  follow  that 
in  1836  the  remaining  one-third  would  go  out.     But  that  is  not  what  the 
Statute  provides.    It  includes  the  remaining  one-third  in  its  general  provi- 
sion for  the  future,  that '  the  one-third  so  annually  going  out  of  office  shall 
consist  of  the  councillors  who  have  been  longest  in  office.*    Now,  it  might 
▼ery  well  happen  that  in  1836  the  remaining  one-third  of  those  elected 
in  1833  were  no  longer  all  in  office.     Deaths  or  resignations  might  have 
occurred  which   could  not  be  counted  as  equivalent  to  going  out  of 
office  in  1836.    Supposing  that  to  have  been  the  state  of  nuitters  in 
1836,  what  would  have  been  the  proper  course  to  take  then?      If  only 
three  remained  to  go  out  of  the  six  who  had  been  elected  in  1833,  where 
would  you  have  found  the  other  three?     Evidently  they  could  only 
be  found  in  the  remainder  of  the  council  who  had  not  bi^n  so  long  as 
three  years  in  office.     The  question  is,  how  are  you  to  select  among 
them  who  are  to  be,  so  to  speak,  the  victims  ?     Nothing  is  suggested 
in  the  Statute  as  a  criterion,  except  the  number  of  votes  nt  election. 
And  yet,  in  the  Statute  itself,  that  criterion  is  expressly  applied  only  in 
the  case  of  the  elections  of  1834  and  1835,  and  nothing  is  said  about  it 
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In  view  of  that  decision,  it  is  now  immaterial  in  what 
order  councillors  accept  office,  or  t^ke  the  declaration 
de  fideli  administratione,  or  are  inducted;  but  it  is^  of 
course,  unnecessary  to  make  any  change  upon  the  pre  • 
vious  practice,  as  above  explained,  which  led  to  the  same 
result. 

When  any  one  of  the  newly  elected  councillors  is 
absent,  but  has  intimated  his  acceptance  in  writing,  such 
acceptance  should  be  read  and  minuted  at  that  stage  in 
the  proceedings  at  which,  if  present,  he  would  have  been 
called  on  to  declare  his  acceptance.     When  councillors 


with  reference  to  any  future  year.  But  it  is  argued  that  the  terms  of 
the  Statute  are  ^  the  third  of  the  councillors  so  going  out,*  and  that  the 
word  *  80  *  implies  that  the  mode  of  selecting  who  shall  go  out,  if  selec- 
tion is  necessary,  shall  be  as  provided  with  reference  to  the  years  IS81 
and  1835,  in  accordance  with  the  number  of  votes. 

^*  Now,  I  should  have  had  great  difficulty  in  adopting  that  interpre- 
tation if  it  were  not  for  subsequent  legislation.  But  the  statute  passed 
in  1870  (S3  and  34  Vict.,  c.  92),  to  amend  the  law  as  to  municipal 
elections,  throws  liffht  on  the  subject.  It  must  be  kept  in  view,  in  the 
first  place,  that  under  the  Act  3  and  4  Will.  IV.,  c.  76,  no  one  could  be 
elected  without  beiug^ voted  for,  either  by  means  of  signed  lists  or  by  a 
poll  being  taken.  Even  where  there  was  no  contest  the  councilliirs 
elocted  still  came  into  office  with  a  certain  number  of  votes.  The 
intermediate  statute  (the  Municipal  Elections  (Scotland)  Act,  1868, 31  and 
32  Vict.,  c.  108)  can  hardly  be  said  to  touch  the  question,  except  that  it 
provides  for  notice  being  given  of  the  names  of  those  who  are  to  be 
put  in  nomination.  But  the  Act  of  1870,  by  section  3,  makes  a  pro- 
vision that  when  the  number  of  persons  nominated  does  not  exceed  the 
number  of  vacancies  to  be  filled  up,  there  is  to  be  no  poll,  and  the 
persons  nominated  are  simply  to  be  declared  duly  elected.  Consequently, 
in  such  cases  there  will  be  no  voting,  and  the  persons  thus  elected  will 
come  in,  not  in  virtue  of  the  votes  they  have  received,  but  by  reason  of 
there  being  no  opposition.  This  being  a  novel  situation  in  the  history 
of  municipal  elections,  it  is  provided  for  by  section  5  of  the  act,  which 
declares  Hbat,  where  in  any  burgh  or  ward  two  or  more  councillors 
have  been  elected  on  the  same  day  under  the  provisions  of  this  act,  or 
have  been  elected  by  an  equality  of  votes  under  the  provisions  of  the 
Election  Acts,  the  majoritv  of  the  Town  Council  (including  the 
councillors  so  elected)  shall  determine  the  order  in  which  the  councillors 
so  elected  BhuU  retire.*  Now,  that  is  a  very  important  enactment  in 
reference  to  the  matter  before  us,  because  it  assumes,  in  the  first  place, 
that  persons  elected  on  the  same  day  may  go  out  at  different  times ;  and, 
in  the  second  place,  that  if  the  persons  so  elected  on  the  same  day  came  in 
with  unequal  votes  there  is  no  difficulty  as  to  the  order  in  which  they  shall 
go  out.  For  it  is  only  in  the  case  of  no  contest  or  of  equality  of  votes  that 
the  majority  of  the  council  is  to  determine.  Suppose,  for  instance,  that  of 
two  councillors  elected  in  November  1873,  one  had  a  larger  number  of 
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have  been  elected  without  a  poll,  or  by  equality  of 
votefl,  it  is  immaterial  in  what  order  they  declare  their 
acceptance,  or  take  the  declaration  defideli  administratione^ 
as  the  order  of  their  retirement  has  to  be  fixed  by  the 
council.* 

120.  Previous  to  the  passing  of  the  Promissory  Oaths 
Act,  1868  (31  &  32  Vict.,  c.  72),  it  was  the  practice  to 
administer  to  all  newly-elected  councillors  the  oaths  or 
declarations  of  allegiance,  supremacy,  and  abjuration,  and 
de  fideli  administratione  ojiciu  But  since  then,  councillors 
are  only  required  to  take  the  declaration  de  fideli  adminis^ 
tratione.^  That  declaration  may  be  administered  at  this 
meeting  to  those  councillors  who  are  present  and  accept 
office ;  and  if  any  councillors  are  not  present,  the  declara- 
tion will  be  administered  to  them  at  the  first  meeting  of 

votes  than  the  other,  and  one  is  wanted  to  retire  in  1875  to  make  up 
the  proper  number  of  retiring  councillors,  the  section  does  not  provide 
for  that  case,  because  it  plainly  assumes  that  it  is  provided  for  already. 
Where,  therefore,  there  has  been  an  election  by  votes,  and  the  number 
of  votes  by  which  the  difTereot  councillors  have  been  elected  is  unequal, 
then  the  test  of  number  of  votes  is  the  test  to  be  applied  to  determine 
the  order  in  which  they  are  to  retire. 

^^  I  come,  therefore,  to  the  conclusion  that  section  16  of  the  Act  3  and 
4  Will.  IV.,  c.  7(),  is  to  receive  this  effect,  that  where,  as  in  the  present 
case,  there  is  not  a  sufficient  number  of  councillors  three  years  in  office 
to  consitnte  the  one-third  of  the  council  to  go  out,  you  must  make  up 
the  deficiency  by  selecting  from  the  next  younger  class  of  councillors ; 
and  that  the  principle  of  selection  is  to  be  this,  that  you  are  to  take  the 
member  or  members  from  that  younger  class  who  had  the  smallest 
number  of  votes,  and,  in  a  case  of  equality  of  votes,  or  no  contest,  if 
only  one  is  wanted,  the  majority  of  the  council  are  to  decide." 

*  See  Nob.  141,  143,  144  of  these  Observations. 

*  In  October  1868,  Mr  John  McLaren,  advocate,  was  consulted  by  the 
magistrates  of  Edinburgh  as  to  the  oaths  or  declarations  which,  under 
the  Promissory  Oaths  Act,  18G8,  should  be  administered  to  magistrates, 
councillors,  members  of  the  Dean  of  Guild  Court,  city  officials,  and 
others,  on  accepting  office,  and  he  returned  the  following  opinion  : — "  In 
my  opinion,  section  9  of  the  Promissory  Oaths  Act,  1 868,  makes  it  illegal 
to  tender  the  oaths  of  allegiance,  supremacy,  and  abjuration,  or  to  tender 
the  shorter  form  substituted  for  these  oaths  by  the  statute,  or  a  declara- 
tion to  the  like  effect,  to  any  of  the  persons  above  enumerated.  They  are 
not  now  required  to  promise  allegiance  to  the  Crown  in  any  shape  or 
form.  I  am  further  of  opinion  that  section  12  (sub-section  4)  applies 
only  to  the  oath  de  fideli  administratione  officii  and  other  oaths  of  office. 
Its  effect  is  to  substitute  a  decUiration  for  such  oaths.  It  has  no  applica- 
tion to  the  oaths  of  allegiance.'* 
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council  at  which  they  are  present,  before  they  take  their 
seats  as  conncillors. 

121.  The  validity  of  the  election  of  a  town  councillor, 
whose  induction  into  oflSce  has  not  been  completed,  may 
be  tried  in  the  form  of  a  suspension.*  It  is  not  competent 
to  proceed  by  way  of  petition  and  complaint*  under  the 
provisions  of  7  Geo.  II.*,  cap.  16,  and  16  Geo.  IV.,  cap.  11. 

122.  The  question  as  to  what  constitutes  induction 
into  ofSce  as  a  councillor  must,  be  determined  in  the  royal 
burghs  dealt  with  by  the  Act  3  and  4  Will.  IV.,  cap  76, 
with  reference  to  the  provisions  of  section  14  of  that  act, 
as  affected  by  the  Act  23  and  24  Victoria,  cap.  47,  to  the 
extent  explained  in  the  immediately  succeeding  Observa- 
tion, and  in  parliamentary  burghs  with  reference  to  the 
provisions  of  section  20  of  the  Act  3  and  4  William  IV., 
cap.  77.  Both  of  these  sections  enact  that  no  person  shall 
be  "  received  and  inducted  as  a  councillor  who  shall  not, 
previous  to  such  induction^  be  entered  a  burgess  of  the  burgh 
for  which  he  is  so  elected,"  wherever  there  is  any  body 
of  burgesses  in  such  burgh,  and  produce,  ^^when  he  declares 
his  acceptance^  the  evidence  of  his  being  such  burgess ; " 
they  also  provide  that  no  merely  honorary  burgess  shall 
be  entitled  to  be  "  so  inducted."  Admission  as  a  burgess 
must  thus  precede  induction,  while  evidence  of  burgess- 
ship  must  be  produced  when  office  is  accepted.  This 
is  all  that  these  statutes  prescribe.  Is  anything  more 
necessary?  Must  the  person  elected  take  the  declara- 
tion de  Jideli  administratione ;  and  is  his  induction  com- 
pleted when  he  has  done  so,  but  not  till  then? 
The  question  was  raised  in  Edinburgh  in  October 
1841,  when  the  then  Dean  of  Faculty  (afterwards  Lord 
Wood)  and  Mr  Adam  Anderson  (afterwards  Lord  Ander- 
son) were  consulted,  and  expressed  an  opinion  **  that  the 

'  Monteith  v.  M^Gavin,  29th  Nov.  1837, 16  S.  122  ;  13  F.  118.  In  this 
cafie  the  bill  of  suspension  was  intimated  before  the  person  elected  had 
declared  his  acceptance  of  office. 

*  Thomson  and  others  v.  The  Magistrates  of  Wick  and  others,  8th  July 
1836,  14  S.  1148;  U  F.  912. 
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intimation  of  acceptance  by  an  absent  councillor,  accom- 
panied with  the  evidence  of  his  being  a  burgess,  is  to  be 
held  as  equivalent  to  induction,  although  the  oaths  of 
office  are  not  administered  to  him  till  a  subsequent  day." 
It  is  worthy  of  notice,  however,  that  in  the  case  of 
M'Culloch  V,  Hill  and  others  the  election  of  certain 
persons  as  bailies  was  held  not  to  be  completed  till 
they  took  the  oaths  of  allegiance  and  de  fideli  adminis' 
tratione,  and  assumed  the  seats  of  office.^  No  oaths  are 
now  administered  to  councillors, 

123.  By  section  14  of  the  Act  3  and  4  Will.  IV.,  cap.  76, 
and  by  section  20  of  the  Act  3  and  4  Will.  IV.,  cap.  77, 
it  was  enacted  that  every  person  elected  under  the  pro- 
visions of  these  acts  respectively  should  be  forthwith 
entitled  to  be  entered  as  a  burgess,  and  thereafter  to 
be  received  and  inducted  as  a  councillor,  on  payment 
of  the  ordinary  fees.*  The  14th  section  of  the  Act  3  and 
4  Will.  IV.,  cap.  76,  was,  however,  repealed  by  the  Act 
23  and  24  Victoria,  cap.  47,  in  so  far  as  inconsistent 
therewith;*  and  various  provisions  were  substituted  in 
regard  to  the  admission  of  persons  to  be  burgesses  in 
royal  burghs.  The  20th  section  of  the  Act  3  and  4  Will. 
IV.,  cap.  77,  is  still  operative,  except  in  so  far  as  it, 
equally  with  the  Act  23  and  24  Victoria,  cap.  47,  is 
affected  by  the  provisions  of  39  Victoria,  cap.  12,  which 
applies  both  to  royal  and  parliamentary  burghs. 

By  section  2  of  the  Act  23  and  24  Victoria,  cap.  47, 
the  magistrates  and  council  of  every  royal  burgh  are 
empowered  to  admit  any  person  entitled  to  vote  in  the 
election  of  a  councillor  for  the  burgh  to  the  status  of  a 
burgess,  and  that  by  a  minute  of  the  council,  and  on 
payment  of  such  entry  money,  not  exceeding  one  pound, 
as  they  may  fix  from  time  to  time,  which  entry  money 

'  M'CuUoch  V.  Hill,  22d  February  1839 ;  I  D.  649 ;  U  F.  619. 

*  See  the  Acts  1503,  caps.  41  and  31 ;  Acts  of  the  Parliaments  of 
ScotLwd,  vol.  ii.,  pp.  245,  252.  See  also  section  14  of  the  Act  3  and  4 
WilL  IV.,  cap  76,  and  section  20  of  the  Act  3  and  4  Will.  IV.,  cap.  77. 

'  Section  1. 
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must  be  accounted  part  of  the  common  good,  and  be 
applied  accordingly.  Every  person  entitled  to  vote  in 
the  election  of  a  councillor  is,  on  being  elected  a  coun^ 
cillor,  eligible  to  be  inducted,  if  before  induction  he  is  so 
admitted  a  burgess.  But  such  admission  by  minute  of 
council  does  not  per  ae  give  or  imply  any  right  or  title 
to  or  interest  in  the  properties,  fimds,  or  revenues  of  any 
of  the  guilds,  crafts,  or  incorporations  of  the  burgh,  or 
any  mortifications  or  benefitctions  for  behoof  of  the  bur- 
gesses of  such  guilds,  crafts,  or  incorporations,  or  of  their 
families,  or  any  right  of  management  thereof,  or  any  mem- 
bership in  any  of  such  guilds,  crafts,  or  incorporations,^ 

'  The  effect  of  the  Act  23  and  24  Victoria,  cap.  47,  is  illustrated  in  the 
case  of  the  royal  burgh  of  Lauder.  In  that  burgh  there  were,  in  1872, 
168  electors,  only  about  42  of  whom  were  burgesses.  In  practice  only 
such  persons  were  eligible  for  admission  as  burgesses  who  had  previously 
acquired  one  or  other  of  the  105  portions  of  land  within  the  burgh 
known  as  the  ^^  fiurgess  Acres,''  each  of  which  cost  from  £175  to  £350. 
The  son  or  son-in-law  of  a  burgess  paid  no  entry-money  on  admission, 
but  others  had  to  pay  to  the  common  good  an  entrance  fee,  which  for 
many  years  had  been  fixed  at  £30.  Admission  as  a  burgess  conferred 
exclusive  valuable  rights  over  an  extensive  common,  the  right  of  property 
in  which,  as  well  as  the  controlling  power  and  right  of  management  ^*  for 
the  benefit  of  the  community  and  burgesses,''  was  found  by  the  Court  of 
Session  [Magistrates  of  Lauder  v.  Spence,  17  May  1821 ;  1  S.  17, 
(N.  E.  15)^,  to  be  vested  in  the  magistrates  and  council,  *^  subject  always 
to  and  consistent  with  the  rights  and  titles  of  the  respective  parties."  In 
that  position  of  matters,  it  was  obviously  the  interest  of  the  burgess 
class  to  exclude  from  the  town  council,  and  from  the  management  of 
the  town's  common,  all  who  had  not  become  burgesses  in  conformity 
with  the  ancient  custom.  In  anticipation  of  the  questions  which  might 
thus  be  raised  under  the  Act  of  23  and  24  Victoria,  c.  47,  the  town 
council,  in  October  1872,  consulted  Mr.  A.  K.  Clark  and  Mr.  Watson, 
and  received  an  opinion  on  the  following  points  as  under : — 

Qy.  1.  Can  persons  elected  councillors,  though  not  burgesses  at  the 
time  of  election,  insist  on  being  admitted  burgesses  of  the  burgh ;  and 
will  the  town  council  be  bound  to  admit  them  to  the  status  of  burgesses, 
in  order  to  their  induction  as  members  of  the  council  ? 
Arts,  1.  It  appears  to  us  that,  under  the  provisions  of  3  and  4  Will.  IV., 
c.   76,  and  23   and  24  Vict.,  c.  47,  a  non-burgess  elected  to 
be  a  councillor  it  entitled,  upon  payment  of  a    sum    not  ex- 
ceeding £1,  to  be  admitted  to  the  status  of  a  burgess,  to  the 
effect  of  enabling  him  to  take  his  seat  at  the  council  board  and  to 
act  as  a  member  of  the  council. 
Qy.  2.  Assuming  that  the  town  council  were  willing  to  admit  the  elected 
non-burgesses  to  the  status  of  burgesses,  would  it  be  competent  for  them 
to  do  so  between  the  first  Tuesday  of  November,  when  one-third  of  the 
coimcil  go  out  of  office,  and  the  time  when  the  fuU  number  of  the  council 
shall  have  been  completed  by  the  annual  election  ? 
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The  Act  39  Victoria,  cap,  12,^  enacts  that  every  per- 
son* of  full  age,  Hable  to  be  rated  for  the  relief  of  the 
poor,  who,  at  the  term  of  Whitsunday  1876,  or  at 
any  succeeding  term  of  Whitsunday,  has  occupied  any 
house,  warehouse,  counting-house,  shop,  or  other  build- 
ing within  any  burgh  in  which  there  are  burgesses* 
during  the  whole  of  that  year  and  of  the  two  preced- 
ing years,  and  who,  during  the  term  of  such  occupation, 
has  been  an  inhabitant  householder*  within  the  biu-gh, 
and  who  has  been  rated*  in  respect  of  such  premises  to 
all  rates  made  for  the  relief  of  the  poor  of  the  parish  in 
which  the  premises  are  situated,  during  the  time  of  his 
occupation,  and  who  has  paid,*  on  or  before  the  last 
term  of  Whitsunday,  all  such  rates,  together  with  all 
burgh  rates,*  if  any,  as  have  become  payable  in  respect 
of  the  premises,  except  such  as  have  become  payable 
within  six  calendar  months  previous  to  the  last  term 
of  Whitsunday,  shall,  subject  to  the  conditions  after  re- 
ferred to,  be  a  burgess  of  the  burgh  so  long  as  such 
person  occupies  premises,  and  is  rated,  and  pays  rates 
within  it  in  manner  aforesaid.  The  premises  in  respect  of 
the  occupation  of  which  any  person  has  been  so  rated 
need  not  be  the  same  premises,  or  in  the  same  parish,  but 
may  be  different  premises  in  the  same  parish  or  different 
parishes.  No  person  being  an  alien,  or  who,  within 
twelve  calendar  months  immediately  previous  to  the 
last  term  of  Whitsimday,  has  received  parochial  relief," 
or  any  pension  or  charitable  allowance®  from  the  town 
council  revenues,  or  from  any  corporate  body  within 
the  burgh,  can,  by  virtue  of  this  act,  be  held  to 
be   a   burgess  so  long  as  he  continues  to  receive  such 

A  nit.  2.  In  our  opinion,  the  enactments  in  question  do,  by  necessary 
implication,  confer  upon  the  remanent  members  of  the  council 
power  to  admit  as  burgesses  councillors  duly  elected,  but  who 
cannot  be  inducted  until  they  ba^e  been  admitted  to  the  status  of 
burgess  in  terms  of  the  statute. 

»  Section  1.  'See  footnote  (1),  p.  209. 

»  See  footnote  (2),  p.  209.  *  See  footnote  (?J),  p.  209. 

*  See  footnote  f4),  p.  210.  'See  footnote  (5),  p.  210. 

'  See  footnote  (6),  p.  210.  *  See  footnotes  (7)  and  (8^,  p.  211. 
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pension  or  charitable  allowance.  But  no  person  is  dis- 
qualified from  being  a  burgess  by  reason  that  any  child 
of  such  person  has  been  admitted  and  taught  in  any 
endowed  school.  Nothing  contained  in  the  act  interferes 
with  any  law  or  legal  usage  by  which  burgesses  were 
previously  admitted,  or  confers  any  right  or  title  to  or 
interest  in  the  properties,  funds,  or  revenues  of  any  of  the 
guilds,  crafts,  or  incorporations  of  the  burgh,  or  to  or 
in  any  burgess  acres  or  grazing  rights  connected  there- 
with,  or  mortifications  or  benefactions  for  behoof  of  the 
members  of  such  guilds,  crafts,  or  incorporations,  or  of 
their  families,  or  any  right  of  management  thereof,  or 
any  membership  in  any  of  the  said  guilds,  crafts,  or 
incorporations,  or  of  such  burgess  acres.  The  widows 
and  children  of  burgesses  admitted  under  this  act,  and 
who  die  during  the  period  of  their  burgessHship,  enjoy 
the  same  rights  and  privileges  as  those  enjoyed  by  the 
widows  and  children  of  simple  burgesses  admitted  in 
any  other  manner. 

It  would  appear  that  persons  who  are  elected  councillors, 
and  are  able  to  establish  their  claim  to  burgess-ship  under 
the  provisions  of  the  Act  39  Victoria,  cap.  12,  are  entitled 
to  be  inducted  without  becoming  burgesses  under  the  old 
law  and  practice,  or  in  the  manner  provided  by  the  Act 
23  and  24  Victoria,  cap.  47.  All  claim  to  burgessnahip 
under  the  Act  39  Victoria,  cap.  12,  must,  however,  be 
instructed  by  evidence  that  the  claimant  possesses  the 
several  qualifications  which  the  statute  prescribes  as  con- 
ditions of  burgess-ship.^     But  what  is  to  be  the  result  if  a 

'  In  July  1876  the  Town  Council  of  Edinburgh  consulted  Mr. 
Watson  and  Mr.  Balfour  as  to  the  meaning  aud  effect  of  the 
Act  89  Victoria,  cap.  12,  and  specially  on  the  following  questions : 
(3)  ^^  In  the  absence  of  any  provision  for  a  register  of  statutory  bur- 
gesses (i.e.  burgesses  under  the  act),  how  are  the  claims  of  per^ions 
claiming  benefit  in  that  capacity  to  be  instructed  ?  and  (5)  Will  it  be 
necessary  for  persons  elected  councillors  to  qualify  according  to  the 
provisions  of  the  Act  28  and  24  Victoria,  cap.  47,  or  will  it  be  suffi- 
cient that  they  instruct  that  they  are  statutory  burgesses  under  the 
Burgess  (Scotland)  Act  ?  "  To  these  questions  the  following  answers 
were  given.  "  (3)  The  claim  would  require  to  be  instructed  by  evidence 
that  the  person  in  whose  right  it  was  made  possessed  the  various  char- 
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councillor  who  becomes  a  burgess,  neither  under  the  old  law 
nor  under  the  Act  23  and  24  Victoria,  cap.  47,  but  under  the 
Act  39  Victoria,  cap.  12,  loses  the  statutory  qualification  I 
The  act  declares  that  burgess-ship  acquired  under  its 
conditions  shall  only  subsist  so  long  as  these  conditions 
continue.  Would  the  loss  of  qualification  be  "  disability*' 
in  the  sense  of  the  Acts  3  and  4  Will.  IV.,  cap.  76,  sec.  25, 
and  3  and  4  Will.  IV.,  cap.  77,  sec.  23?  It  might,  no 
doubt,  be  contended  that  having  produced  evidence  of 
burgess-ship  before  induction  he  had  complied  with  the 
requirements  of  the  statute,  but  burgess-ship  under  the 
law  as  it  existed  previous  to  39  Victoria,  cap.  12,  was 
permanent;  at  all  events  it  existed  till  recalled  by  the 
council  for  some  violation  by  the  burgess  of  the  condi- 
tions of  his  burgess-ship.  Under  the  last-named  act  it 
is  not  so,  and  assuming  that  the  object  of  the  statutes  of 
3  and  4  Will.  IV.,  cap.  76,  and  3  and  4  WiU.  IV.,  cap.  77, 
was  to  secure  that  every  councillor  of  royal  and  parlia- 
mentary burghs  in  which  burgesses  existed  should,  accord- 
ing to  the  ancient  constitution  of  burghs,  be  l^urgesses, 
and  that  loss  of  qualification  under  these  acts  constitutes 
"  disability,"  in  the  sense  and  for  the  reason  explained  in 
No.  177  of  these  Observations,  it  might  be  held  that 
the  loss  of  burgess-ship  obtained  under  the  Act  39 
Victoria,  cap.  12,  would  involve  the  "  disability "  of  the 
councillor,  and  so  create  a  vacancy  in  the  council.  To 
avoid  all  question  on  the  subject,  it  will  be  prudent  to 


acteristics  necessary  in  order  to  constitute  the  statutory  qualification  (t.e. 
occupied  premises  and  paid  rates  as  required  by  the  statute)."'  And 
**  (6)  We  are  of  opinion  that  persons  who  are  statutory  burgesses,  under 
the  act  of  1876,  will  not,  if  elected  councillors,  require  to  qualify  in 
terms  of  the  provisions  of  the  Act  23  and  24  Victoria,  cap.  47,  the  pro- 
Tisions  of  sec.  2  of  the  last  mentioned  act  being  in  our  yiew  applicable 
only  to  the  case  of  persons  who  do  not  already  possess  a  burgess 
qualification.^^ 

It  may  be  added,  though  it  does  not  afiect  the  point  under  considera- 
tion, that  there  Mr.  Watson  and  Mr.  Balfour  were  of  opinion  that 
**  statutory  burgesses  are  not,  as  such,  entitled  to  claim  admission  as 
guild  brethren  of  the  city.  To  allow  them  so  to  claim  would,  in  our 
judgment,  be  against  the  spirit  and  just  construction  of  section  2  of 
the  act.** 
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make  all  newly  elected  councillors  burgesses  under  the 
old  law  and  practice,  if  they  have  not  been  made  bur- 
gesses in  that  way  previous  to  their  election.^ 

'  The  object  of  the  Act  89  Vict.,  cap.  12,  was  to  assimilate,  to  some 
extent,  the  law  of  Scotland  as  regards  the  creation  of  burgesses  to  that 
of  England,  without  interfering  with  the  old  law  and  practice  of  Scot« 
land  relative  to  the  admission  of  burgesses  otherwise.  The  systems  of 
the  two  countries  are  still,  however,  essentially  different. 

The  municipal  franchise  in  England,  and  the  machinery  for  determin- 
ing it,  are  prescribed  by  the  Municipal  Corporation  Act,  5  and  6  Will. 
IV.,  cap.  76,  amended  by  various  acts,  and  specially  by  the  Act  32  and 
S3  Vict.,  cap.  55.  Under  these  statutes,  every  person  of  full  age  who 
has  occupied  anv  house,  warehouse,  counting-house,  shop,  or  other 
building  within  the  borough,  during  the  whole  of  the  preceding  twelve 
calendar  months,  and  who,  during  the  time  of  such  occupation,  has 
resided  within  the  borough,  or  within  seven  miles  of  it,  and  is  enrolled 
in  the  manner  therein  prescribed,  is  a  burgess  of  such  borough,  and  a 
member  of  the  corporation.  He  cannot  be  so  enrolled,  however,  unless 
he  has  been  rated  in  respect  of  the  premises  occupied  by  him  within  the 
borough  to  all  poor  rates  within  the  parish  wherein  his  premises  are 
situat^,  and  has,  previous  to  20th  July,  paid  all  such  rates,  and  all 
borough  rates  payable  by  him  in  respect  of  his  occupancy  up  to  the 
preceding  5th  of  January.  The  premises  may  consist  of  separate 
occupancies  in  different  parishes.  !No  alien  can  be  enrolled,  neither 
can  any  person  be  enrolled  in  any  year,  who,  within  twelve  months 
previous  to  the  last  day  of  July,  has  received  parochial  relief  or  other 
alms.  No  person,  moreover,  can  be  enrolled  a  ourgess  for  the  purpose 
of  enjoying  the  rights  conferred  for  the  first  time  by  the  Act  6  and  6 
Will.  IV.,  cap.  76,  in  respect  of  any  title  other  than  by  occupancy  and 
payment  of  rates  within  the  borough. 

Provision  is  made  for  having  an  accurate  roll  of  burgesses  annually 
prepared.  The  overseers  of  the  poor  in  every  parish  wholly  or  partly 
witniir  the  borough,  make  out,  sign,  and  deliver  to  the  town-clerk  an 
alphabetical  list,  called  ^^  The  Burgess  List,"  of  all  persons  entitled  to 
be  enrolled  in  the  burgess  roll  of  the  year.  These  lists  are  printed  and 
made  public.  Persons  omitted  from  the  list  may  claim  to  oe  enrolled, 
and  persons  enrolled  may  object  to  the  retention  on  the  roll  of  persons 
who  have  been  inserted.  These  lists  of  claims  and  objections  are 
published,  and  afterwards  the  lists  are  revised  and  corrected  in  open 
court  by  the  mayor,  and  by  assessors  annually  elected  by  the  burgesses. 
The  revised  burgess  lists  are  afterwards  delivered  to  the  town-clerk,  by 
whom  they  are  copied  into  one  general  alphabetical  list — which  forms 
the  Burgess  Roll — of  the  burgesses  of  the  borough  entitled  to  vote  in 
the  choice  of  councillors,  assessors,  and  auditors  oi  the  borough. 

The  burgess  roll  in  English  boroughs  is  thus  eauivalent  to  the  register 
of  municipal  electors  in  Scotland,  and  the  legislature  has  provided  for 
both  being  accurately  made  up.  But  the  register  of  municipal  electors 
is  quite  distinct  from  the  roll  of  burgesses  in  Scotland. 

Burgess-ship  in  Scotland,  under  the  provisions  of  the  Act  39  Vict , 
cap.  12,  confers  no  right  of  voting  in  municipal  elections,  and  before  it 
can  be  acquired  for  the  purpose  of  obtaining  the  benefit  of  such  educa- 
tional and  other  endowments  or  advantages  as  have  been  provided  for 
burgesses,  or  the  descendants  of  burgesses,  the  possession  of  the  pre- 
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124.  In  the  event  of  any  councillor  being  elected  for 
two  or  more  wards,  he  must,  at  the  meeting  referred 
to   in   No.   117   of  these   Observations,  state  for  which 


BCiibed  statutory  qualifications  will  have  to  be  instructed.  But  the  act 
contains  no  machinery  by  which  this  can  be  done  in  Scotland,  as  it 
is  done  in  England  by  the  Municipal  Corporation  Act. 

By  whomsoever  or  in  whatsoever  way  the  possession  of  the  qualifica« 
tions  prescribed  by  the  Act  S9  Vict.,  cap.  12,  is  to  be  ascertained, 
however,  the  identity  of  much  of  its  pbraseologv  with  that  of  the 
English  Act  82  and  83  Vict ,  cap.  55,  will  doubtless  lead  to  a  con- 
sideration of  the  decisions  of  the  English  courts  in  regard  to  the  latter 
act.    Meanwhile  a  few  observations  suggest  themselves. 

n.)  The  Act  39  Vict.,  cap.  12,  applies  to  **  every  person  of  full  age." 
This  would  seem  to  extend  to  women,  and  to  remove  any  disqualification 
which  might  otherwise  have  been  held  to  exist  by  reason  of  sex,  though 
not  by  reason  of  coverture.  In  England,  accordingly,  unmarried  women, 
if  otherwise  qualified,  may  vote  at  municipal  elections,  but  married 
women  may  not.  [The  Queen  v,  Harrold,  22d  January  1872,  L.  R. 
(Q.  B.)  vol.  vii.  p.  861.1 

In  Scotland,  a  female  cannot  exercise  the  function  of  voting  for  a 
member    of    parliament,   [Brown   v.   Ingram,    19th  December  1868, 
Macpherson,  vol.  vii.  p.  281],  and  she  is  conse<}uently  excluded  from 
voting  in  municipal  elections.     Not  can  she  claim  to  graduate  at  the 
University  of  Edinburgh.    [Blake  v.  the  Senatus,  28th  June  1873,  M'P. 
vol.  xi.  p.  784.1    In  1873,  Mr.  A.  R.  Clark  gave  an  opinion  as  re- 
gaided  School  Board  elections,  that  ^*  married  women  are  not  entitled 
to  vote,  being  subject  to  legal  disqualification,  inasmuch  as  they  are 
under  the  curatory  of  their  husbands."    But,  in  July  1876,  Mr.  Patrick 
Fraser,  Sheriff  of  Renfrew  and  Bute,  reversing  the  decision  of  one  of  his 
substitutes,  sustained  the  votes  of  married  women  in  the  Locbwinnoch 
School  Board  election.     In  his  note  to  that  judment  he  referred  to  the 
decisions  in  the  cases  of  Brown  and  Blake,  and  observed, — The  first  of 
these  decisions  went  upon  the  srround  that  the  exercise  of  the  elective 
franchise  with  reference  to  members  of  parliament  had  been  restricted 
by  the  consuetudinary  law  of  the  country  to  males;  and  the  second 
went  upon  the  construction  of  the  university  charters,  and  the  practice 
of  centuries  which  had  followed  upon  them.     But  a  new  act  of  parlia- 
ment, such  as  the  statute  dealing  with  education,  is  one  where  the  con- 
struction of  general  words  is  in  no  way  hampered  by  reference  to  prior 
usage,  nor  in  this  case  is  it  by  the  nature  of  the  duty  or  function  to  be 
exercised.    [Ramsay  v.  Craig.     Reported  in  Poor  Law  Magazine,  New 
Series,  vol.  iv.  p.  435,  and  Journal  of  Jurisprudence  for  1876,  p.  483.] 
(2^  As  to  what  constitutes  an  ^^  inhabitant  householder,*'  see  Rogers 
on  Elections  (12th  edition^,  pp.  107-110;  Nicolson  on  Elections  in 
Scotland,  pp.  92-94 ;  and  Nicolson's  Analysis  of  Scotch  Reform  Act, 
1868,  pp,  4-5. 

(3.)  As  regards  rating,  it  seems  to  be  Cbtablished  in  England  that  in 
order  to  constitute  a  good  rating,  (he  name  of  the  person  intended  to 
be  charged  must  appear  on  the  rate  roll.  [See  Moss  v.  Overseers  of 
Lichfield,  22d  November  1844,  Law  Journal  (N.  S.)  14,  C.  P.  56; 
1  Barron  and  Arnold's  Election  Cases,  330 ;  7  Manning  &  Granger's, 
Common  Bench,  72;  Lutwyche's  Registration  Appeal  Caees,  184.  See 
also  Lord  Mansfield's  reasons  in  the  judgment  in  Ihe  King  v.  St.  Luke's 
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ward  he  elects  to  serve,  and  thereupon  the  presiding 
magistrate  will  immediately  appoint  a  new  election 
to  supply  the  vacancies  in  the   other  ward  or  wards 

Hospital,  7  November  1760 ;  2  Burrow's  Settlement  Cases,  1063 ;  Elliot 
on  fiegistration,  (2d  £d.)  p.  190].  If  the  name  does  so  appear,  how- 
ever, that  is  sufficient,  though  the  rate  be  appealable  [^ariente  v. 
Luokett,  29  January  1846,  16  L.  J.  (N.  S),  C.  P.  83;  1  Barron  and 
Arnold's  £.  C.  700 :  2  Common  Bench  R^rts,  107 ;  1  Lutwyche's 
Regn.  Ap.  Cases,  441],  though  no  figures  are  carried  out,  and  though 
the  subject  of  the  rating  be  inaccurately  described  [Cook  v.  Luckett, 
29  January  1846,  L.  J.  (N.  8.)  15  C.  P.  78;  1  Barron  and  Arnold's 
£.  C.  647 ;  2  C.  B.  Reports,  168;  Lutwyche's  Regn.  Ap.  Cases,  432.] 

(4.)  Payment  of  rates  must  be  by  the  party's  own  act,  as  distinguished 
from  payment  by  a  person  acting  without  the  authority  of  the  person 
liable.  [The  Queen  v.  the  Mayor  of  Bridgnorth,  29  April  1839,  L.  J. 
(N.  S.)  8  M.  C.  86 ;  2  Perry  and  Davison's  £L  B.  317 ;  10  Adolphus  and 
Ellis,  Q.  B.  66 ;  Moger  r.  Escott,  9  February  1872,  L.  R  7  C.  P.  158]. 
Payment  by  a  landK>rd  for  a  tenant  who  has  to  pay  an  additional  rent 
in  consequence  has  been  sustained.  [See  Wright  v.  the  Town  Clerk 
of  Stockport,  6  December  1843,  L.  J.  (N.  S.)  13  C.  P.  60;  1  Barron 
and  Arnold's  E.  C,  39  ;  5  Manning  and  Granger's  C.  B.,  S3 ;  Hughes 
V,  Overseers  of  Chatham,  13  and  16  November  and  6  December  1843, 
L.  J.  (N.  S.)  13  C.  P.  44 ;  1  Barron  and  Arnold's  E.  C.  61 ;  5  Manning 
and  Granger's  C.  B.,  64;  Cook  v.  Luckett,  29  January  1846,  L.  J. 
(N.  S.)  16  C.  P.  78;  1  Barron  and  Arnold's  E.  C.  647;  2  C.  B. 
Reports,  648,  1  Lutwyche's  Regn.  Ap.  Cases,  422].  The  non-payment 
of  a  rate,  illegal  on  the  face  of  it,  does  not  disqualify,  though  the  rate 
may  not  have  been  appealed  against — [Fox  v.  Davies,  13  November 
1848,  L.  J.  (N.  S.)  18  C.  P.  48;  6  V.  B.  Reports,  11,  2  Lutwyche's 
Regn.  Ap.  Cases,  97 ;  The  Queen  v.  the  Mayor  of  New  Windsor,  10 
June  1844,  L.  J.  (N.  S.)  13  Q.  B.  387;  7  Q.  B.  Reports,  9081;  but 
the  non-payment  of  a  rate  ex  facie  good  disqualifies  [Baker  r.  Locke, 
12  November  1864,  L.  J.  84  C  P.,  49  ;  18  C.  B.  Reports  N.  S.)  62 ; 
Hopwood  and  Philbrick's  Regn.  Ap.  Cases,  137.] 

^6.)  The  term  ^* borough  rates"  in  the  sense  of  the  English  Act  32 
ana  33  Vict.,  c.  65,  has  been  held  to  apply  only  to  the  **  borough  rate" 
made  and  directed  to  be  paid  under  the  92d  section  of  the  Municipal 
Coiporation  Act,  5  and  6  Will.  IV.,  c.  76.  A  person  was  thus  not 
hela  to  be  disqualified  in  consequence  of  not  having  paid  a  |watch  rate 
made  under  the  provisions  of  a  local  act  [The  Queen  v.  the  Mayor  of 
Lichfield,  27  January  1842,  L.  J.  (N.  S.)  11  Q.  B.  122;  2  Adolphus 
&  Ellis,  Q.  B.  693 ;  2  Gale  and  DaFison's  E.  B.  10.] 

(6.)  Parochial  relief.  Every  kind  of  relief  such  as  could  be  demanded 
and  enforced  under  the  Act  8  and  9  Vict.,  cap.  83,  given  by  the  parish 
to  an  individual  himself,  or  to  any  member  of  bis  family  whom  by  law 
he  is  bound  to  maintain,  will  cause  a  disqualification.  Relief  given  to  a 
man's  father,  or  mother,  or  grandchild,  however,  it  has  been  decided, 
will  not  disqualify  the  roan  himself.    [The  Queen  v.  Ireland,  16  January 

1868,  L.  R.  3  Q.  B.  130 :  Trotter  ©.Trevor,  17  November  1868,  L.  R. 
4  C.  P.  602,  13  C.  B    Reports,   (N.   S.)    48.      Oldham,   16  March 

1869.  O'M.  &  U.,  E.  C,  vol.  i.  pp.  159.  160.1  Disqualification  also 
results  from  the  receipt  of  medical  relief  [Oldham,  16  March  1869. 
O'M.  &  H.,  E.  C,  vol.  i.  p.  160;    Bewdley,  27  April  1869.      O'M.  & 
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for  which  he  may  also  have  been  elected.^  In  Kke 
manner,  if  (1)  a  councillor,  who  has  been  elected,  de- 
clines to  accept,  or  fails  to  produce  evidence  of  burgess- 
ship  ;*  or  (2)  if  no  person  has  been  nominated  for  elec- 
tion as  councillor  in  a  ward  in  which  a  vacancy  has 
to  be  supplied  ;8  or  (3)  if  only  one  person  has  been  nomi- 
nated for  election  as  a  councillor  in  a  ward  in  which  two 

H.,  £.  C,  vol.  i.  p.  1761,  exceDt  in  case  of  accident  [Colchester  4  April 
1789 ;  1  Feck  well's  E.  C.,  003  j,  the  receipt  of  medicine  and  attendance 
during  cholera  [Bedford,  14  March  1838,  rerr}-  and  Knapp's  E.  C.  138 ; 
Cockbum  and  Rowe's  £.  C.  37,  97],  or  the  being  sent  to  a  lunatic 
asylum  at  the  expense  of  the  p»rish  [Bedford,  14  March  1833,  Perry 
and  Knapp's  E.  C.,  129]  See  Rogers  on  Elections,  (12  Ed.)  pp.  211- 
218 ;  Nicolson  on  Elections,  p.  73 ;  Nicolson^s  Analysis  oi  Scotch 
Reform  Act,  1868,  p.  8. 

(7.)  Pensioner.  By  the  Act  of  Convention  1685,  c.  22,  pensioneis 
and  Deadsmen,  as  well  as  honorary  burgesses  and  town  servants,  were 
excluded  from  voting  in  the  election  of  magistrates  and  councillors. 
Pensioners  were  those  who  received  an  allowance  from  the  community 
of  the  burgh,  or  from  the  kirk  session ;  beadsmen  proper  were  gene- 
rally foundationers  residing  in  an  hospital  or  almshouse,  and  bound  to 
give  daily  attendance  at  divine  service  to  join  in  the  prayers  for  their 
benefactor,  but  the  name  was  often  given  to  those  who  belonged  to  a 
public  charity.  This  act,  which  proceeded  on  a  representation  from 
the  royal  burghs,  had  reference  only  to  the  immediately  succeeding 
election,  but  nas  been  understood  to  be  declaratory  of  the  common 
law,  in  so  far  as  it  excluded  from  electoral  privilege  classes  of  persons 
whose  situation  **  creates  a  violent  presumption  of  their  being  liable  to 
influence."  [Scots  Acts,  vol.  iii.,  p.  176 ;  Wight's  Rise  and  Progress 
of  Parliament  in  Scotland,  p.  345.] 

(8)  Charitable  allowance  from  the  town  council  revenue  of  the 
burgh,  or  from  any  corporate  body  within  the  same.  When  the  usage 
of  particular  boroughs  does  not  otherwise  determine,  the  general  principle 
in  England  seems  to  be  that  disqualification  results  from  the  receipt  of 
charitable  allowances  only  from  those  whose  funds  form  a  part  of  the 
general  parish  resources  for  the  relief  of  the  poor,  and  are  managed  by 
the  overseer  or  other  officer,  whose  duty  it  is  to  provide  for  and  pay  the 
paupers,  in  the  same  manner  as  if  the  funds  had  oeen  the  produce  of  the 
parish  rates.  Thus  the  brethren  of  the  hospitals  of  St.  Bartholomew 
and  St.  John,  in  the  borough  of  Sandwich,  who  are  required  to  be  persons 
*^  having  no  competent  means  to  live,"  were  held  to  be  not  disqualified, 
these  hospitals  being  under  the  government  of  charity  trustees  aj)pointed 
by  the  Lord  Chancellor.  [Smith  v.  Hall,  17  November  1863,  L.  J.  33, 
C.  P.  59;  Hopwood  and  Philbrick's  Regn.  A  p.  Cases,  11 ;  Bedford, 
21  March  1775,  2  Douglas's  E.  C,  p.  69.1  But  the  provision  of  the  Act 
39  Virt.,  cap.  12,  would  seem  to  disqualify  all  persons  in  the  position 
of  these  brethren,  when  the  governors  ot  the  charity,  or  other  persons 
from  whom  the  charitable  allowances  come,  are  a  corporate  body. 

*  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap.  76,  and  section  8  of 
the  Act  8  and  4  Will.  iV.,  cap.  77.  »  Ibid. 

•  See  section  9  of  the  Act  31  and  82  Vict.,  cap.  108. 
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vacancies  have  to  be  supplied,  leaving  one  vacancy  to  be 
filled  up;^  or  (4)  if  two  candidates  for  election  in  a  ward  in 
which  one  vacancy  has  to  be  suppUed  have  received  an 
equal  number  of  votes,  necessitating  a  double  return ; '  or 
(5)  if,  fi-om  any  other  cause  whatever,  the  vacancies 
in  any  ward  haye  not  been  suppKed,*  the  provost  or 
chief  magistrate  must  appoint  a  new  election  of  coimcillors 
to  supply  such  vacancies. 

A  declinature  to  accept  oflSce  by  one  of  two  persons 
having  an  equality  of  votes  will  not  warrant  the  provost 
or  chief  magistrate  in  declaring  the  other  to  be  elected. 
In  all  cases  of  double  return,  a  new  election  is  necessary/ 

125.  If  a  councillor,  other  than  one  elected  ad  interim^ 
or  other  than  one  of  the  third  who  fall  to  retire,  dies  or 
becomes  disabled  between  four  o'clock  on  the  Thursday 
immediately  preceding  the  day  of  election,  and  the  day  of 
election,  the  annual  election  will  proceed  without  reference 
to  the  vacancy  so  occasioned.  But  the  course  to  be  adopted 
for  supplying  the  vacancy  will  now  have  to  be  determined; 
and  the  question  arises.  In  what  way  should  this  be  donet 
Should  a  new  election  be  ordered  and  proceeded  with  under 
section  10  of  the  Act  3  and  4  William  IV.,  cap.  76,  as  re- 
gards royal  burghs ;  section  8  of  the  Act  3  and  4  William 
IV.,  cap.  77,  as  regards  parliamentary  burghs ;  and  section 
9  of  the  Municipal  Elections  Amendment  (Scotland)  Act, 
1868,  as  regards  both  classes  of  burghs?  Or  should  the 
case  be  dealt  with  as  a  vacancy  occurring  in  the  course  of 
the  year,  necessitating  the  election  of  a  successor  ad 
interim^  under  section  25  of  3  and  4  WiUiam  IV.,  cap.  76, 
and  section  23  of  3  and  4  William  IV.,  cap.  771 

The  Acts  3  and  4  William  IV.,  caps.  76  and  77,  both 
require  new  elections  to  be  ordered  only  in  cases  in  which 

*  See  section  »  of  the  Act  81  and  32  Vict.,  cap.  108. 

*  See  section  10  of  the  Act  3  and  4  Will.  IV.,  cap  76,  and  section  8  of 
8  and  4  WiU  IV.,  cap.  77. 

*  See  section  9  of  th^  Act  31  and  82  Vict.,  cap.  108. 

^  An  opinion  to  this  effect  was  obtained  by  the  burgh  of  Stirling, 
from  Mr.  Marshall  (afterwards  Lord  CumehiU,  the  elder),  on  Novem- 
ber 6,  1833,  and  there  seems  to  be  no  room  for  questioning  its  soundness. 
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one  person  has  been  elected  for  more  than  one  ward,  or  in 
which  a  double  return  has  been  made  in  consequence  of 
an  equality  of  votes  in  favour  of  one  candidate,  or  in  which 
any  person  duly  elected  has  declined  to  accept  office,  or 
has  failed  to  produce  evidence  of  burgess-ship.  The 
Amendment  Act  of  1868  appoints  the  same  course  to  be 
followed  when  the  names  of  the  persons  proposed  for 
election  are  insufficient  "  to  supply  the  vacancies  in  any 
burgh  or  ward,"  or  when  **  such  vacancies"  have  not  been 
supplied  "  by  reason  of  the  requisite  number  of  councillors 
not  being  elected  from  any  cause  whatever."  But  the 
vacancies  referred  to  in  the  act  of  1868  are  obviously 
vacancies  which  have  occurred  prior  to  the  time  of  nomi- 
nation on  the  Thursday  immediately  preceding  the  day 
of  election.  The  case  supposed,  however,  is  that  of  a 
vacancy  occurring  within  the  municipal  year,  but  too 
late  to  admit  of  the  vacancy  being  supplied  at  the  imme- 
diately succeeding  annual  election  on  the  first  Tuesday 
of  November.  The  expediency  of  having  such  a  vacancy 
supplied  by  the  electors  is  as  great  as  in  any  of  the  cases 
in  which  a  new  election  is  expressly  appointed.  But,  on 
the  other  hand,  looking  to  all  the  statutory  provisions 
on  the  subject,  it  rather  appears  that  the  annual  election 
of  coimcillors  to  supply  all  the  vacancies  which  existed 
up  to  the  latest  period  for  nominating  candidates,  and 
specially  the  election  of  the  third,  having  been  com- 
pleted, it  would  not  be  competent  either  to  delay  the 
election  of  magistrates  and  office-bearers,  or  to  order  a 
new  election,  which  seems  to  have  been  contemplated  only 
as  a  means  of  supplying  vacancies  which  should  have 
been  filled  up  at  the  annual  election  on  the  first  Tues- 
day of  November.  On  the  whole,  it  appears  to  the 
writer  that,  in  the  absence  of  express  statutory  provision 
for  such  a  case,  the  best  course  is  for  the  town  clerk  to 
report  the  occurrence  of  the  death  or  disability  to  the 
town  council  at  the  first  meeting  after  the  annual  elec- 
tion, and  for  that  meeting  to  fix  a  day  for  electing  an 
interim  coimcillor  to  supply  the  vacancy — the  election 
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of   magistrates    being    proceeded    with    in    the    usual 
way. 

126.  Every  new  election  must  take  place  on  a  day  not 
more  than  four  nor  less  than  two  days  from  the  date  at 
which  it  is  ordered,  and  notice  of  the  day  so  appointed 
must  be  affixed  to  the  church  doors  of  the  burgh. 
Candidates  for  election  to  supply  these  vacancies  must 
be  nominated  in  the  way  and  manner  above  described ; 
but  the  intimation  of  their  names  to  the  town  clerk  must 
be  given  on  or  before  four  of  the  clock  afternoon  of  the 
second  lawful  day  immediately  preceding  that  fixed  for 
the  election.  The  notice  of  the  election  thus  ordered 
should  call  attention  to  the  time  at  which  the  nomination 
of  candidates  must  be  made.^ 

127.  In  all  other  respects,  these  extraordinary  elections 
must  be  conducted  in  the  same  way  and  maimer  as  ordi- 
nary elections,  imtil  the  coimcil  of  the  burgh  is  complete.* 

128.  So  soon  as  all  the  vacancies  in  the  council  are 
supplied,  the  provost  or  chief  magistrate  will  direct  the 
ooimcil  to  be  summoned  for  the  following  day,  at  a 
specified  hour,  to  fill  up  the  vacancies  in  the  magistracy 
and  office-bearers.^ 

2.  Of  Gommissioners  or  Trustees  elected  by  the  Muni- 
cipal Electors  at  the  same  time  or  along  with 
Councillors. 

129.  In  royal  or  parliamentary  burghs  in  which  com- 
missioners or  trustees  under  any  local  or  general  act 
of  Parliament  are  appointed  to  be  elected  by  the  muni- 

*  See  form  of  minute  of  meeting  coDtaining  the  order  for  a  new  election, 
Appendix  XVI.,  No.  29  p.  [222  J 

1^  also  form  of  notice  of  the  time  and  place  appointed  for  the  new 
election,  Appendix  XVI.,  No.  80,  p.  ("223.] 

See  section  10  of  the  Act  3  and  i  Will.  IV  ,  cap.  76,  and  section  9  of 
the  Municipal  Elections  Amendment  (Scotland)  Act  1868. 

'  See  section  10  of  the  Act  S  and  4  Will.  IV.,  cap.  76 ;  and  section  9 
of  the  Municipal  Elections  Amendment  (Scotland)  Act  18C8. 

'  See  sections  15  and  17  of  the  Act  3  and  4  WiU.  IV.,  cap.  76. 
See  form  of  minute  of  this  meeting,  Appendix  XVI.,  No.  31 ,  p.  [224]. 
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cipal  electors,  or  at  the  same  time  or  along  with  the 
town  coimcillors,  the  provisions  of  the  several  acts  re- 
lating to  municipal  elections,  and  the  procedure  above 
described  with  reference  to  such   elections,  are  applic- 
able to  every  such  election  of  commissioners  or  trustees. 
When  at  any  such   election,   accordingly,   the  number 
of  persons   proposed  for   election  as  commissioners  or 
trustees  in  any  burgh  not  divided  into  wards,   or  in 
any  ward  of  any  burgh  divided  into  wards,  does  not 
exceed  the  number  of  vacancies  to  be  supplied  in  such 
burgh  or  ward,  the   town   clerk   or  other  person  con- 
ducting such   election  must  notify  that  there  wiD  be 
no    poll    in   such   burgh    or  ward,   and    such    election 
must    be    proceeded  with   and    declared    in    the   same 
manner  as  has  already  been  described  with  respect  to 
the  election  of  town  councillors.^     In  any  burgh  or  ward 
in  which  more  persons  are  nominated  for  election  as 
councillors  and  commissioners  or  trustees  than  there  are 
vacancies  to  be  supplied,  and  when  a  poll  is  consequently 
necessary,   it  is  matter   for  consideration  whether  the 
names  of  the  persons  proposed  as  commissioners  or  trus- 
tees should  be  put  upon  the  same  ballot  paper  with  the 
names  of  the  persons  proposed  as  councillors.    There  is 
nothing  in  the  Ballot  Act  which  appears  to  the  writer  to 
be  prohibitory  of  such  a  conjunction ;  and  looking  to  the 
additional  labour  and  expense  which  a  double  set  of 
ballot  papers  would  have  occasioned,  as  well  as  to  the 
confusion  which  might  have  arisen  if  two  ballot  papers 
had  been  placed  in  the  hands  of  each  elector,  when  the 
system  of  voting  by  ballot  was  not  generally  imderstood, 
it  was  resolved,  as  regarded  the  elections  of  Councillors 
and  City  Road  Trustees  in  Edinburgh,  in  the  mmiicipal 
election  of  1872,  to  use  only  one  ballot  paper  for  both ; 
the  names  of  the  candidates  for  election  as  coimcillors 
and  trustees  being  printed  in  red  ink,  to  make  the  dis- 
tinction more  marked.      The  experiment  was  perfectly 

'  See  ''  The  Municipal  ElectionB  Amendment  (Scotland)  Act  1870,'' 
section  4. 
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satisfactory,  so  far  as  regarded  the  voting,  and  no  diffi- 
culty was  experienced  in  counting  the  votes,  but  in  some 
cases  voting  papers,  which  were  good  as  regarded  coun- 
cillors, had  to  be  rejected  as  regarded  trustees,  and  vice 
versa}  In  consequence,  and  even  in  view  of  the  labour 
and  expense  which  an  additional  baUot  paper  occasions, 
and  the  emban-assment  which  two  papers  undoubtedly 
creates  to  many  electors,  the  writer  recommended  that  in 
future  elections  one  paper  should  be  used  in  the  election 
of  councillors,  and  another,  printed  in  a  diflferent  colour,  in 
the  election  of  trustees  or  commissioners.  This  arrange- 
ment has  since  been  carried  out  in  Edinburgh  in  the 
election  of  the  City  Road  Trustees.  But  if  Parliament 
should,  in  Scotland,  as  it  has  done  in  England,  sanction 
the  use  of  one  ballot  paper  for  the  election  to  different 
offices,  that  arrangement  has  important  advantages  over 
the  system  of  separate  ballot  papers. 


8.  Of  Coimcillors  in  Burghs  of  Regality  and  Barony, 
not  being  Parliamentary  Burghs. 

130.  In  Burghs  of  Regality  and  Barony,  not  being  parlia- 
mentary burghs,  the  mode  of  electing  the  town  council  is 

*  The  same  course  has  since  been  sanctioned  hj  Parliament  with 
reference  to  municipal  elections  in  England.  ^*The  Municipal  Elec- 
tions Act,  1875,"  requires,  by  section  6,  that  only  one  ballot  paper 
shall  be  used  by  any  person  voting  at  the  poll  at  any  election  of 
auditors  and  assessors.  In  such  ballot  paper  it  is  enacted  that  *^  the 
names  of  the  candidates  for  the  respective  offices  shall  be  separate 
and  distinguished,  so  as  to  show  the  office  for  which  they  are 
respectively  candidates,  and  the  ballot  paper  shall  be  in  the  fprm,  No.  3, 
set  forth  in  the  first  schedule  to  this  act,  or  to  the  like  effect,  and  the 
provisions  of  the  BaUot  Act,  1872,  shall  at  any  such  election  be  altered 
and  varied  accordingly ;  provided  always,  that  in  counting  the  votes, 
every  such  ballot  paper  shall  be  deemed  to  be  a  separate  ballot  paper  in 
respect  of  each  office,  and  any  objections  thereto  shall  be  considered 
ana  dealt  with  accordingly."  Section  8  also  provides  that  *^  any  notice 
required  by  law  to  be  given  or  published  by  the  mayor,  or  other  re- 
turning officer,  or  town  clerk,  in  connection  with  any  municipal  election 
may,  as  to  auditors  and  assessors,  be  comprised  in  one  notice,  and  with 
respect  to  the  election  of  councillors  in  any  borough  divided  into  wards, 
may  comprise  the  matter  necessary  to  such  notice  for  the  several  wards 
in  the  borough,  and  it  shall  not  be  necessary  to  issue  a  separate  notice 
for  each  ward." 
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prescribed  by  the  charter  or  act  of  parliament  by  which 
each  burgh  has  been  erected,  or  under  which  its  affairs 
are  administered;  and  when  the  General  Police  Act  of 
1850  or  1862  has  not  been  adopted  in  whole  or  in  part 
in  such  burgh,  the  provisions  of  the  Ballot  Act  do-  not 
apply  to  it.^  The  elections  of  councillors  in  such  burghs 
must,  therefore,  be  conducted  in  conformity  with  the  old 
law  and  practice. 


4.  Of  Commissioners  of  Police  in  Burghs  and  Places 
subject  to  the  General  Police  Act  of  1860  or  1862, 
and  Amending  Acts. 

131.  In  burghs  and  populous  places  in  which  the  General 
Police  Act  of  1850  or  1862  has  been  adopted,  in  whole 
or  in  part,  and  in  which  commissioners  for  executing  the 
act  have  to  be  elected,  the  number  must  be  fixed  by 
the  householders  at  the  meeting  at  which  the  act  is 
adopted,  or  at  some  adjourned  meeting  ;*  and  must  be  not 
less  than  six,  nor  more  than  twelve  ;*  and  where  the  burgh 
or  place  has  been  divided  into  wards,  the  number  of  wards 
and  of  commissioners  must  be  so  settled  and  adjusted 
that  there  shall  be  three  commissioners  for  each  ward.* 

Under  the  Police  Act  of  1850  or  1862,  the  nomina- 
tions of  persons  for  election  as  commissioners  were  made 
at  meetings  of  the  householders,  convened  by  the  chief 
magistrate  of  the  burgh,  if  a  royal  or  parUamentary  burgh, 

»  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [179],  [180],  [1881. 

'  Section  25  of  the  General  Police  Act  of  lb50  ;  section  36  of  the 
General  Police  Act  of  1 862. 

>  See  section  27  of  the  General  Police  Act  of  1850 ;  sectaon  44  of  the 
General  Police  Act  of  1862.  These  matters  must  be  determined  at  the 
meeting  at  which  the  act  is  adopted,  or  at  an  adjourned  meeting,  and 
the  omission  to  do  so  cannot  afterwards  be  rectified.  Nevertheless, 
the  adoption  of  the  act,  if  regularly  done,  will  not  be  set  aside,  and  the 
anomaly  may  exist,  as  in  the  case  of  Lasswade,  of  a  police  burgh,  subject 
to  the  act,  but  without  commissioners  or  magistrates  of  police  to  enforce  its 
provisions.  Anderson  and  others  v.  Widnell  and  others,  6th  November 
1868,  7  M*P.  81 ;  41  Jurist,  46.  Tod  and  Others  v.  Anderson  and 
Others,  23d  January  1869,  7  M*P.  412 ;  41  Jurigt,  281. 

*  Section  28  of  the  General  Police  Act  of  1850 ;  section  45  of  the 
General  Police  Act  of  1862. 
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or  a  burgh  of  regality  and  barony  in  which  it  has  been  de- 
termined that  the  magistrates  and  council  shall  always  be 
commissioners  for  carrying  the  adopted  act  into  execution,^ 
or,  if  otherwise,  by  the  sheriff  or  sheriff-substitute.  These 
meetings  were  held  in  the  town  hall  or  other  convenient 
place  within  the  burgh,  if  it  was  not  divided  into  wards,  and 
were  presided  over  by  the  chief  magistrate  or  sheriff,  as  the 
case  might  be,  or,  if  the  burgh  was  divided  into  wards,  the 
meetings  were  held  at  some  convenient  place  in  each  ward, 
specified  in  the  notice  callingthe  meeting,  and  each  meeting 
was  presided  over  by  a  person  elected  by  the  householders 
present,  the  place  of  each  commissioner  going  out  of  office 
being  supplied  by  the  ward  which  returned  him.'  After 
the  nomination,  the  determination  of  the  meeting  was 
ascertained  by  a  show  of  hands,  or  otherwise,  as  the  chief 
magistrate,  or  sheriff,  or  preses  considered  expedient, 
and  if  the  election  was  unanimous,  the  person  so 
nominated  was  declared  to  be  elected.  If,  however,  the 
election  was  not  imanimous,  and  if  a  poll  was  demanded 
in  writing  by  seven  householders  present  at  the  meeting, 
the  magistrate,  or  sheriff,  or  preses,  as  the  case  might  be, 
opened  and  proceeded  with  the  poll  in  the  manner  directed 
by  the  adopted  Police  Act.  Thereafter  the  magistrate 
or  sheriff  declared  the  result  of  the  poll.^ 

These  provisions,  in  so  far  as  they  apply  to  the  no- 
mination and  election  of  commissioners  of  police  imder 
the  PoUce  Act  of  1850  or  1862,  are  now  superseded 
by  the  Ballot  Act,  which,  as  has  already  been  stated, 
enacts  that  such  elections  must  hereafter  be  conducted  in 
the  same  manner  in  all  respects  in  which  elections  of 
councillors  in  the  royal  burghs  specified  in  schedule  (C) 
to  the  Act  3  and  4  Will.  IV.,  cap.  76,  are  directed  to  be 


*  See  No.  6  of  these  Observations  ;  see  also  section  89  of  the  General 
Police  Act  of  1850,  and  section  41  of  the  General  Police  Act  of  1862. 

«  See  the  General  Police  Act  1850,  section  33 ;  and  the  General  Police 
Act  1862,  sections  50  and  55. 

»  See  the  General  Police  Act  1850,  sections  U,  29,  30,  and  31 ;  The 
General  Police  Act  1862,  sections  29,  83,  46,  47,  and  48 ;  and  Memorial 
and  Opinion,  Appendix  XVI.,  pp.  [177],  [181],  [187],  and  [188]. 
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conducted  by  the  acts  in  force  at  the  time  of  the  passing 
of  the  Ballot  Act  as  thereby  amended.^ 

The  more  effectually  to  make  its  provisions  applicable 
to  such  elections,  the  Ballot  Act  declares  that  *'  in  this 
Act "  the  expression  "  municipal  borough,"  shall  mean 
"any  place  for  the  time  being  subject  to  the  Municipal 
Corporation  Acts ; "  that  the  expression  "  Municipal  Cor- 
poration Acts'*  shall  mean,  as  regards  Scotland,  the 
Acts  3  and  4  William  IV.,  caps.  76  and  77,  the  General 
Police  Acts  of  1850  and  1862,  and  any  acts  amending  the 
same;  that  the  expression  "municipal  election"  shall 
mean,  as  regards  Scotland,  "  an  election  of  any  person  to 
serve  the  office  of  councillor  or  commissioner  of  any  muni- 
cipal borough,  or  of  a  ward  or  district  of  any  municipal 
borough,"^  and  that  in  part  two  of  schedule  first,  as  apply- 
ing to  municipal  elections  in  Scotland,  the  expression 
"  town-clerk «"  shall  include  the  clerk  appointed  by  the 
commissioners  of  police  under  the  General  Police  Acts  of 
1850  and  1862.^  It  is  scarcely  necessary  to  point  out  that 
the  object  and  effect  of  these  provisions  is  simply  to 
shorten  phraseology  and  facilitate  legislation  as  regards  the 
election  of  commissioners.  It  does  not  change  the  char- 
acter of  populous  places  which  adopt  the  act  of  1850  or 
1862,  and  constitute  them  anything  more  than  police 
burghs,  or  alter  in  any  respect  the  designations  of 
the  senior  and  junior  magistrates  of  police,  of  the  com- 
missioners of  police,  or  of  the  clerk,  treasurer,  or  collector 
to  the  commissioners,* 


'  See  section  22,  sub-section  (2),  of  the  liallot  Act. 

•  See  section  29,  sub-section  (6),  of  the  Ballot  Act. 
«  See  rule  65  of  schedule  Firet  of  the  Ballot  Act. 

*  In  1876  the  burgh  of  barony  of  Lerwick,  in  which  the  General  Police 
Act  of  1862  had  been  partially  adopted,  applied  for  and  obtained  a  Pro- 
visional Order,  under  which  its  municipal  system  was  readjusted,  and  the 
burgh  was  relieved  from  the  difficulty  in  which  it  was  placed  in  con- 
sequence of  proceedings  connected  with  the  election  of  bailies  and 
councillors  in  1874.  [See  footnote  to  Mo.  135  of  these  Observations.] 
The  promoters  of  that  measure  sought  to  change  the  designation  of  the 
senior  bailie  to  that  of  ^^pruvost/'  and  pleaded  that  the  senior  magis- 
trates of  several  police  burghs  and  populous  places,  constituted  under 
the  General  Police  Act  of  1850  or  1862,  assumed  that  title,  and  were  so 
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In  the  application  of  the  provisions  of  schedule  First  of 
the  Ballot  Act  to  municipal  elections, — and  for  that  pur- 
pose alone, — ^^the  expression  "town-clerk"  is  declared^  to 
include  the  clerk  appointed  by  the  poHce  commissioners, 
but,  in  the  interval  between  the  adoption  of  the  act  and 
the  first  election  of  commissioners  under  it,  no  such  clerk 
exists.  The  duties  which,  under  the  Ballot  Act  and 
the  several  municipal  election  statutes,  have  to  be  dis- 
charged by  the  town-clerk  or  clerk  to  the  police  commis- 
sioners in  regard  to  municipal  elections,  must  therefore, 
ex  necessitate  rei,  be  performed  either  by  the  chief  magis- 
trate or  sheriff  himself,  or  by  a  clerk  appointed  by  such 
magistrate  or  sheriff.' 

132.  Difference  of  opinion  exists  as  to  whether  the 
Ballot  Act  has  effected  any  change  in  the  person  who  must 
act  as  returning  officer  in  burghs  and  pjaces  subject 
to  the  General  Police  Act  of  1850  or  1862,  other  than 
royal  and  parliamentary  burghs,  or  burghs  of  regality  and 
barony,  in  which  the  magistrates  and  coimcil  have  been 
determined  to  be  the  commissioners  for  carrying  the 
adopted  act  into  execution  as  specified  in  No.  6  of  these 
Observations.  By  both  of  these  statutes  the  duty  of 
conducting  elections  of  commissioners  of  police  in  burghs 
and  places,  other  than  those  specially  excepted  as  above, 
was  laid  on  the  sheriff  of  the  county.  And  he  must  still 
undoubtedly  act  as  returning  officer  in  the  first  elections 
of  commissioners  in  burghs  and  places  not  so  excepted, 
there  being  no  provost  or  chief  magistrate  who  can  do  so.^ 


known  popularly  in  some  districts.  The  Secretary  of  State,  however, 
on  the  advice  of  the  Lord  Advocate,  refused  to  sanction  the  proposed 
change,  holding  tliat  the  title  of  "provost"  belonged  exclusively  to 
the  chief  magistrates  of  royal  and  parliamentary  bur^s,  and  of  burghs 
created  by  charters  which  expressly  conferred  that  title  on  the  chief 
magistrate. 

'  See  Rule  G5  of  schedule  First  of  the  Ballot  Act. 

•  See  sections  10  and  30  of  the  General  Police  Act  of  1850,  and  sec- 
tions 25  and  47  of  the  General  Police  Act  of  1862. 

'  In  such  cases,  the  sheriff  will  provide  the  requisite  ballot  boxes,  and 
other  things  re<juisite  for  the  election,  there  being  no  provost  or  chief 
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But  it  has  been  maintained,  and  the  opinion  has  been 
adopted  by  a  committee  of  sheriflFs,  that  the  Ballot  Act 
transfers  the  duty,  in  all  elections  of  commissioners  of 
poKce  after  the  fii-st,  to  the  chief  or  senior  magistrate  of 
such  burghs  or  places.    By  section  29  of  the  Ballot  Act,  the 
expression  "  municipal  election  "  in  Scotland  is  declared 
to  mean  "  an  election  of  any  person  to  serve  the  ofBce  of 
coimcillor  or  commissioner  of  any  municipal  borough,  or 
of   any   ward   or    district   of   any   municipal    borough." 
Section  20  of  the  same  act,  sub-section  (1),  declares  the 
term  "returning  officer"   to  mean  the  mayor  or  other 
officer  who,  under  the  law  relating  to  municipal  elections, 
presides  at  such  elections ;    section  22,  sub-section    (1  ;• 
defines  the  term  "  mayor  "  to  mean  the  provost  or  other 
chief  magistrate  of  a  municipal  borough ;  while  the  term 
"  municipal  borough"  is  declared,  by  section  29,  to  mean, 
in    Scotland,   any  place    for    the    time    being    subject 
to   inter  alia  the  General  Police  Act  of  1850  or  1862. 
Constniing  these  provisions  together,  the  committee  of 
sheriffs  were  of  opinion   that   all  burghs  or  places  sub- 
ject   to     the    General    Police    Act    of    1850    or    1862 
are    municipal    boroughs,    and    the    election     of   com- 
missioners   of  police   within    them  are  municipal   elec- 
tions,  and  that  the  provost   or  chief  or  senior  magis- 
trate of  every  such  burgh  is   constituted  the   returning 
officer.      A  concurrence  of  practice  following  upon  the 
opinion  thus  formed  by  the  learned  sheriffs  will  probably 
be  held  to  settle  the  matter ;  but  the  writer  feels  bound 
to  say  he  has  not  been  able  to  change  the  opinion  he 
originally  formed  and  ventured  to  express  on  this  ques- 
tion.     Section  20  of   the   Ballot  Act  provides  that  a 
municipal  election  shall,  except  in  so  far  as  relates  to  the 
taking  of  the  poll  in  the  event  of  its  being  contested,  be  con- 
ducted in  the  manner  in  which  it  w^ould  have  been  con- 
ducted if  the  Ballot  Act  had  not  been  passed ;  and  section 

magistrate  to  do  so ;  and  the  providing  of  every  requisite  being  essential 
to  the  performance  of  the  duty  which  the  l^islatuie  has  oonf^ed  upon 
him. 
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22,  sub-section  (2),  enacts   that   all  municipal   elections 
shall  be  conducted  in  the  same  manner  in  all  respects  in 
which  elections  in  the  royal  burghs,  specified  in  schedule 
(C)  of  the  Act  3  and  4  Will.  IV.,  cap.  76,  are  directed  to  be 
conducted  by  the  acts  in  force  at  the  time  of  the  passing 
of  the  Ballot  Act,  as  amended  by  that  act.     The  effect  of 
these  clauses  and  of  the  other  provisions  of  the  act,  is 
undoubtedly  to  assimilate  the  mode  of  conducting  municipal 
elections  in  all  burghs,  royal,  parliamentary,  and  police, 
and  to  substitute  vote  by  ballot  for  an  open  poll  in  all 
contested  municipal  elections ;  but  the  arrangements  in 
connection  with  such  elections  seem  otherwise  unaffected, 
except  where  expressly  or  by  necessary  implication  altered 
by  the   act.      The   definition    of   the   term   "returning 
officer  "  makes  no  change,  for  it  says  the  term  shall  mean 
mayor  or  other  officer  who,  imder  the  law  relating  to 
municipal  elections,  presides  at  such  elections.     Under 
the  Police  Act  of  1850  or  1862  that  officer,  in  burghs 
and  places  other  than  royal  and  parliamentary  burghs, 
or  burghs  of  regality  and  barony  in  which  the  magis- 
trates and  council  have  been  determined  to  be  the  com- 
missioners of  police,  was  undoubtedly  the  sheriff  of  the 
coimty,  and  all  the  provisions  of  the  Ballot  Act  may 
still   be  carried   out  by  him  as  well  as  by  the  chief  or 
senior  magistrate.     The  definition  of  the  term  "  mayor  " 
does  not  restrict  the  previous  definition  of  "returning 
officer;"  and  the  writer  is  unable  to  see  in  what  way 
the   sheriff  is   relieved   of  the   duty  which  he   had  to 
discharge  previous  to  the  passing  of  the  Ballot  Act. 

133.  What  has  been  said  relative  to  the  nominations 
and  election  of  town  councillors,  the  counting  of  the 
votes,  and  the  custody  of  the  papers  and  documents 
connected  with  the  election,  is  generally  applicable  to 
commissioners  of  police  in  burghs  subject  to  the  General 
Police  Act  of  1850  or  1862. 

In  regard  to  the  election  of  commissioners,  however, 
a  few  observations  may  here  be  offered. 

(1.)  Under  the  provisions  of  the  acts  of  1850,  1862,  and 
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the  Amending  Act  of  1868,^  every  male  occupier  of  lands 
or  premises  within  the  burgh,  which  are  entered  in  the 
valuation  roll  in  force  at  the  time  of  the  election  as  of 
the  value  of  £4  and  upwards,  is  a  householder,  and 
subject  to  certain  conditions  as  to  payment  of  rates,*  is 
entitled  to  vote,  and  is  eligible  as  a  commissioner.* 
Partners  of  companies  occupying  lands  or  premises  of  the 
yearly  value  of  £4,  or  of  greater  value,  so  as  to  afford 
more  than  one  quaUfication  of  £4,  may  also  grant  autho- 
rity in  writing  to  any  one  or  more  of  the  partners,  not 
exceeding  six  in  number,  to  vote,  and  the  partner  or 
partners  so  authorised  are  deemed  householders,  and  have 
votes  accordingly.  A  mere  error  in  the  name  or  descrip- 
tion of  the  householder  will  not  disqualify  him/  It  is  not 
indispensable  that  his  name  should  appear  on  the  valua- 
tion roll,  if,  at  the  time  of  the  election,  he  actually  occupies 
personally,  or  as  the  duly  authorised  partner  of  a  firm, 
lands  or  premises  which  appear  on  the  roll  as  of  the 
required  value/ 


'  Sections  2,  12,  30,  and  84  of  General  Police  Act  of  1850. 

Sections  8,  27,  47,  and  58  of  General  Police  Act,  1862. 

Sections  8  and  4  of  General  Police  Amendment  Act,  1868. 
'  See  No.  5  of  these  Observations,  see  also  sub-section  (2),  pp.  224-225. 
»  See  No.  ft  of  these  Observations. 

*  See  footnote  to  No.  68  of  these  Observations,  p.  90. 

See  also  Macdonald  r.  Robertson  and  others,  17th  May  1876,  infra, 

*  See  Macdonald  v.  Robertson  and  Others,  17th  May  1876.  In  this 
case  the  valuation  roll  of  the  police  burgh  of  MarybiU  contained  an 
entry  of  David  Swan,  junior,  and  Company,  as  occupiers  of  premises 
of  the.  annual  value  of  £220.  On  31st  December  1874,  a  change  took 
place  in  the  partnership— the  new  firm  taking  the  name  of  David  Swan  and 
Sons.  At  election  of  police  commissioners  in  June  1875,  Mr.  J.  M.  Swan, 
who  was  a  partner  of  the  new  firm,  and  held  a  written  authority  from  the 
new  firm  to  vote,  was  elected  a  commissioner.  His  election  was  sought 
to  be  reduced  on  the  ground  that  he  had  not  the  qualification  as  a  house- 
holder under  the  Police  Acts  of  1850  and  1868,  as  neither  his  name  nor 
the  name  of  his  firm  appeared  in  the  valuation  roll  in  force  at  the  time  of 
the  election.  The  objection  waa  unanimously  repelled  by  the  First 
Division  of  the  Court,  and  in  regard  to  it  the  Lord  President  observed, — 
*^  I  think  that  the  objection  is  bad  on  its  merits.  The  qualification  prescribed 
by  the  Police  Act  of  1850,  is  that  of  a  ^  householdfer  *  within  the  burgh, 
which  is  explained  by  the  Police  Act  of  1868  to  be  *  a  male  occupier  of 
lands  or  premises  of  the  yearly  value  of  £4  and  upwards  as  appearing  on 
the  valuation  roll.*  It  must  appear  that  the  premises  are  of  the 
yearly  value  of  £4.      What   is   the  position  of  the  candidate?    He 
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(2).  It  has  been  seen  that,  under  the  act  of  1868,  no 
householder  is  entitled  to  vote  at  any  meeting  or  election 
under  the  act  of  1850  or  1862,  who  has  been  exempted 
from  payment  of  the  whole  or  any  part  of  his  rates  or 
assessment  under  either  of  these  acts  on  the  ground  of 
poverty  or  inabiUty  to  pay,^  or  who  has  not  paid  all 
rates  or  assessments  due  and  payable  by  him  under 
these  acts  at  the  time  of  so  voting.*  This  provi- 
sion amended,  as  regards  the  right  of  householders 
to  votCy  the  enactments  of  section  34  of  the  act  of 
1850  and  of  section  53  of  the  act  of  1862,  but  left  unaf- 
fected the  disqualification  for  election  as  a  commissioner 
which  these  enactments  created.  No  person,  therefore, 
is  eligible  as  a  commissioner  under  the  act  either  of 
1850  or  1862,  who  has  been  relieved  from  the  assess- 
ment made  on  him  for  the  purposes  of  the  act,* 
for  the  year  immediately  preceding,  on  the  ground 
of  inability  to  pay  the  amount.  Under  the  act  of  1850, 
moreover,  no  one  is  eligible  as  a  commissioner  by  whom 
any  arrear  of  any  assessment  due  under  the  act  "  shall, 
at  the  time  of  the  election,  have  been  owing  for  the 
space  of  a  month,  and  shall,  since  it  became  due,  have 
been  demanded."     The  act  of  1862  attaches  a  similar  dis- 

was  the  partner  of  a  firm  who  were  occupiers  of  premises  of  the 
yearly  yalue  of  £220  in  the  valuation  roU,  and  he  was  deputed  bjr 
his  partners  to  represent  them.        He  had  more  than  the  necessary 

Suahfication.  But  it  is  said  that  he  acquired  the  qualification  only 
[lorUy  before  by  becoming  a  partner  of  JDavid  Swan  and  Sons,  and 
that  no  such  firm  appears  on  the  valuation  roll.  But  the  firm  of  David 
Swan,  junior,  and  Company,  does  appear  on  the  register.  The  proper 
firm  does  not  appear  on  the  roll,  but  that  is  a  mere  accident,  there  being 
no  opportunity  to  change  the  name  since  the  new  firm  was  constituted. 
The  condition  of  the  roll  for  the  time  is  that  there  is  a  mere  misnomer, 
not  arising  from  any  fault  or  neglect  of  the  candidate,  but  ex  necemtat^ 
rei.'^  Lord  Deas  concurred  wit£  the  Lord  President,  observing : — **  It  is 
not  necessary  that  the  candidate's  name  should  appear  on  the  valuation 
roll ;  and  apart  from  this  there  is  nothing  to  show  that  he  had  not  ihe 
necessary  qualification.*'  [The  Scottish  Law  Reporter,  vol.  xiii.,  p.  426 ; 
Court  of  Session  Cases,  (fourth  series)  vol.  iii.,  pp.  645-651.] 

>  The  Police  Assessment  is  the  only  as$»e88ment  from  payment  to  which 
the  commissioners  have  power  to  grant  relief  on  the  ground  of  poverty. 
See  sections  63  and  70  of  the  act  of  1850 ;  sections  84  and  88  of  the 
act  of  1862 
**  See  No  6  of  these  Observations. 
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qualification  to  every  person  by  whom  any  arrear  of  any 
assessment  under  it  "  shall,  at  the  time  of  the  election,  be 
owing,  and  shall  have  been  demanded."  Both  acts  give 
the  same  effect  to  arrears  of  all  assessments  leviable  under 
their  provisions  respectively,  whether  due  by  the  person 
himself  or  by  any  company  or  co-partnership  by  which 
he  is  authorised  to  vote,  and  declare  that  a  certificate, 
under  the  hand  of  the  collector  of  the  commissioners, 
shall  be  sufficient  evidence  of  such  arrears  or  relief. 

(3.)  Questions  have  been  raised  whether,  in  the  event 
of  lands  or  premises  beyond  the  limits  of  a  police  burgh 
being  erroneously  entered  in  the  valuation  roll  in  force 
at  the  time  of  an  election,  the  occupier  of  these  lands  or 
premises  is  a  householder  in  the  sense  of  the  acts,  and  is 
entitled  as  such  to  vote  and  to  be  elected  a  commissioner. 
On  the  one  hand  it  has  been  maintained  that  while  the 
entry  in   the   roll    of   lands    or    premises   is   an   indis- 
pensable condition  of  householdership,  and  is  conclusive 
as  to  value,  the  lands  and  promises  must,  as  matter  of 
fact,  be  in  the  burgh  of  which  the  occupier  claims  to  be 
a  householder;   that  liability  for  the  rates   and  assess- 
ments imposed  under  the  General   Police  Act  in  opera- 
tion  in    the   burgh,  is  presupposed  in  the   enactments 
which  make   exemption   on   the   ground  of  poverty  or 
inability  to  pay,  and  non-payment,  disqualifications  for  vot- 
ing ^  and  for  being  elected  a  commissioner,*  and  that  no 
entry  in  the  valuation  roll  could  establish  such  Uability 
in  respect  of  lands  or  premises  outside  of  the   burgh ; 
that  an  entry,  therefore,  which  does  not  establish  liability 
for  assessment  (as  it  would  do  if  the  lands  or  premises 
were  within  the  burgh),  cannot  confer  the  privilege  of 
householdership ;    and  that   the   only  fair    and  reason- 
able  construction   of   the    third   section   of  the  act   of  ' 
1868,  is  to  read  it  as  if  it  expressly  declared  the  term 
"householder"   to   mean  "a  male   occupier  of  lands  or 

<  Section  5  of  the  act  of  1868.    See  alp.o  Ko.  5  of  these  Observationfi. 
s  Section  34  of  the  act  of  1850,  and  section  58  of  the  act  of  18C2.     See 
alao  sub- section  (2),  supra. 
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premises  within  tlie  burgh,  of  tlie  yearly  value  of  £4  and 
upwards,  as  appearing  on  the  valuation  roll.  On  the 
other  hand  it  has  been  maintained  that,  admitting  house- 
holdership  in  the  burgh  to  be  essential,  the  act  of  1868 
defines  a  householder  to  mean  an  occupier  of  lands  or 
premises  of  specified  value  as  appearing  in  the  valuation  roll, 
which  roll  is  thus  evidence  of  housholdership  which 
cannot  be  redargued.  The  latter  view  seems  to  receive 
confirmation  from  an  opinion  given  by  Mr.  Watson  in 
June  1876,^  though  the  circumstances  of  the  case  on 
which  the  opinion  was  given  were  special. 

'  The  election  of  Mr.  William  Chambers  as  a  Coromisuoner  of  Police 
of  the  burgh  of  Motherwell,  on  27th  April  1876,  was  objected  to  on  the 
ground  that  though  he  occupied  premisetf  within  the  burgh,  these  did  not 
appear  in  the  valuation  roll  made  up  and  certified  by  the  assessor  in 
October  1875,  and  in  force  at  the  time  of  the  election.  Uhambers*  name 
had  been  erroneously  entered  in  that  roll  as  occupier  of  a  house  and 
workshop  which  were  outside  of  the  burgh  boundaries ;  but  on  dis- 
covering the  mistake,  the  commissioners  of  police  abated  the  whole 
assessments  in  respect  of  these  subjects,  so  that  no  assessments  were 
paid  on  account  of  them.  A  few  days  before  the  election  Chambers 
applied  to  the  assessor  to  have  his  name  put  on  the  valuation  roll  as 
occupier  of  the  premises  within  the  burgh,  and  the  assessor  made  up  a 
supplementary  roll  in  which  he  entered  only  these  premises,  as  in  the 
occupancy  of  Chambers,  who  thereupon  paid  police  rates  in  respect  'of 
them,  though  no  charge  was  made  against  them  in  the  assessment  roll 
docqueted  by  the  clerk  and  two  commissioners  in  terms  of  section  107 
of  the  act  of  1862,  under  which  the  burgh  was  created.  Chambers* 
name  was  afterwards  entered  in  the  regieter  of  householders  made  up 
for  the  election,  and  no  objection  was  taken  thereto,  nor  to  his  nomina- 
tion as  a  commissioner,  nor  to  his  ri^ht  to  vote  in  the  election.  A  com- 
mittee of  commissioners  was  appointed,  in  terms  of  section  48  of  the 
act  of  1862,  to  inquire  into  the  merits  of  the  disputed  election,  and  to 
report  thereon,  and  they  consulted  Mr.  Watson  on  the  following  points, 
and  obtained  his  opinion  thereon  as  follow : — 

Query  T.  Mr.  Chambers*  name  not  having  been  on  the  original 
valuation  roll,  but  only  on  the  supplementary  roll,  and  then  entered  on 
the  presiding  officer's  roll,  and  no  objection  having  been  taken  to  his 
nommation,  or  to  his  name  being  on  the  presiding  omcer*s  roll,  or  to  his 
voting,  can  a  committee  of  commissioners,  acting  in  terms  of  section  48, 
unseat  him,  or  have  they  that  power,  considering  that  the  presiding 
officer  held  him  as  eligible  ? 

Ans.  1.  It  is  stated  in  the  memorial  that  the  name  of  Mr.  Chambers 
appears  in  the  valuation  roll  of  the  burgh  certified  correct  by 
the  assessor,  as  occupier  of  the  workshop  which  is  without 
the  burgh  boundary.  If  that  valuation  was  in  force  at  the  date 
of  the  election  of  the  commissioners,  on  27th  April  1876,  and 
.had  not  been  superseded  bv  a  new  valuation  roll  made  up  and 
certified  in  statutory  form,  I  am  of  opinion  that  even  though  his 
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(4.)  The  Ballot  Act  does  not  affect  the  time  at  which 
elections  of  commissioners  in  the  various  burghs  subject 
to  the  act  of  1850  or  1862  must  take  place  ;^  nor  does 
it  specify  the  days  when  notices  are  to  be  issued  and 

name  was  put  on  the  burgh  roll  by  mistake,  in  re^ipect  of  subjects 
beyond  the  limits  of  the  burgh,  William  Chambers  was  eligible 
as  a  commiAsioncr,  provided  the  entry  in  the  roll  described  the 
subjects  as  of  the  yearly  value  of  £4  or  upwards.    The  only 
qualification  required  of  a  commissioner  under  the  General  Police 
Act  of  1862  (sec.  47),  is  that  he  shall  be  a  householder  of  the 
burgh.     The  amending  set  of  1868  (sec.  3)  defines  the  meaning 
of  *'  householder'^  in  the  act  of  1862  to  be  a  male  occupier  of  lands 
or  premides  of  the  yearly  value  of  £4  and  upwards  as  appearing 
in  the  valuation  roll.    The  entry  in  the  burgh  valuation  roll  is  the 
sole  test  of  qualification,  and  cannot,  in  my  opinion,  be  redargued, 
however  erroneous  it  may  be.     Korean  any  mjustice  result  from 
the  rule  thus  established,  at  least  in  a  case  like  the  present, 
because  it  seems  very  clear  that  had  any  one  objected  to  the  entry 
made  in  the  burgh  roll  on  the  ground  of  its  being  erroneous, 
Mr.  Chambers  would  hav«  had  his  attention  directed  to  the 
matter,  and  would  have  obtained  a  qualification  by  having  his 
name  entered  as  owner  of  the  subjects  actually  occupied  by  him 
within  the  burgh.     It  is  not  matter  of  dispute  that  he  actually 
did  own  and  occupy  subjects  within  burgh,  which,  if  properly 
entered  in  the  valuation  roll,  are  sufficient  of  themselves  to  qualify 
him  for  the  office  of  commissioner.    I  may  add  that  exemption 
on  the  ground  of  poverty  and  inability,  or  failure  to  pay  rates 
and  assessments,  do  not  affect  the  qualifications  of  a  commissioner 
[But  see  No.  1S«3  of  these  Observations,  sub-section,  (2)  supra]^ 
though  by  section  5  of  the  act  of  1868,  they  deprive  a  householder 
of  the  right  of  voting. 

The  roll  made  up  by  the  presiding  officer  is  prepared  for 
purposes  of  voting  merely,  and  can,  in  my  opinion,  have  no  effect 
whatever  in  determining  the  qualification  of  a  commissioner.    I 
also  think  that  the  presiding  officer  has  not  power  to  judge  of 
the  qualifications  of  a  commissioner — that  being  a  matter  entrusted 
by  the  act  of  1862  (sec.  48)  to  the  final  determination  of  a  com- 
mittee of  theoommissioners  themselves.  [See  sub-section  (5)  infraJ] 
Query  II.  Has  the  assessor  power  to  issue  a  supplementary  roll  at 
any  time  previous  to  the  election,  and  can  the  returnmg  officer  or  derk 
\cgaX\y  enter  any  name  on  his  roll  which  is  on  the  supplementary  roll, 
but  not  on  the  original  roll ;  and  is  the  party  qualified  for  election  by 
having  his  name  entered  on  the  supplementary  roll  ? 

Alts,  2.  So  far  as  I  am  aware,  the  only  authority  which  the  assessor 
has  to  issue  a  supplementary  roll  is  derived  firom  the  provisionB 
of  section  17  of  the  Valuation  Act  of  1854.    The  supplementary 
rolls  referred  to  in  the  memorial  do  not  appear  to  be  of  the 
character  contemplated  by  that  clause ;  ana  i  am  therefore  of 
opinion  that  no  effect  can  be  given  to  them  in  judging  of  the 
qualification  of  Mr.  Chambers. 
*  See  section  33  of  the  General  Police  Act  of  1850. 
See  section  50  of  the  General  Police  Act  of  1862. 
See  No.  29  of  these  Observations. 
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nominations  received.  In  such  cases  the  only  course 
which  can  be  adopted  in  fixing  the  several  dates  at 
which  the  various  proceedings  connected  with  these 
elections  should  take  place,  is  to  be  guided  by  the 
analogy  of  the  acts  relating  to  the  election  of  coun- 
cillors in  royal  burghs.  This  course  was  suggested  in 
the  memorial  submitted  in  1872  to  Mr.  A.  R.  Clark 
and  Mr.  Watson,  and  was  concurred  in  by  them  at 
consultation.^  Thus,  then,  the  intimation  by  the  clerk 
of  the  vacancies  in  the  commission,  and  of  the  places 
at  which  the  polls  are  to  be  taken,  should  be  made 
ten  days  at  least  previous  to  the  election,  whenever 
that  may  be ;  *  and  the  nominations  of  persons  for  elec- 
tion should  be  lodged  with  the  clerk  on  or  before  four 
of  the  clock  afternoon  of  the  fifth  day  immediately  pre- 
ceding the  election.* 

When  the  fifth  day  before  the  election  happens  to  be 
a  Sunday,  the  nominations  should  be  lodged  with  the 
clerk  on  or  before  four  o'clock  on  the  immediately  pre- 
ceding Saturday,  so  as  to  obviate  all  question.  The 
writer  would  be  disposed,  however,  to  receive  nominations 
lodged  previous  to  twelve  o'clock  p.m.  on  the  Saturday, 
so  as  to  give  the  utmost  possible  facility  for  nominating 
candidates. 

When  the  same  day  of  the  month  as  that  on  which  the 
first  election  of  commissioners  for  the  burgh  took  place 
happens  in  any  succeeding  year  to  be  on  a  Sunday,  the 
election  takes  place  on  the  following  Monday. 

(5.)  In  the  event  of  any  diJHSculty  arising  as  to  the 
qualification  or  identity  of  any  householder,  it  must  be 
decided  at  the  time  by  the  chief  magistrate  or  sherifi 
acting  as  returning  officer,  whose  determination  is  final.* 
Objections  of  this  nature  shoidd,  when  known,  be  stated 


^  See  Memorial  and  Opinion  forming  Appendix  No.  XV.,  p.  [181]. 
■  See  No.  34  of  these  ObBenrations. 
'  See  No.  35  of  these  Obeervationa. 
Section  12  of  the  General  Police  Act  of  J850;  section  27  of  the 
General  Police  Act  of  1862. 
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to  the  returning  oflScer  at  the  election  before  the  vote  is 
received.  The  returning  oflScer  has  no  power  to  adjudi- 
cate on  the  qualification  of  a  candidate,  much  less  is  his 
judgment  on  such  a  matter  final.*  Any  objection  to  the 
qualification  of  a  candidate  should,  however,  be  formally 
stated  and  intimated  by  public  notice  or  otherwise  to  all 
the  electors  before  the  poll  commences.  If  that  be  done, 
and  the  candidate  nevertheless  receives  a  majority  of 
votes,  but  the  objection  is  afterwards  sustained,  the  can- 
didate who  receives  the  next  highest  number  of  votes 
may  be  declared  to  be  duly  elected,  if  the  Court  shall 
hold  that  the  objection  was  of  such  a  nature  as  absolutely 
to  invalidate  all  votes  given  for  the  candidate  objected 
to,  in  the  knowledge  of  the  objection.* 


'  Macdonald  and  Others  v.  Robertson  and  ^Others  (Maryhill  Election 
case),  17th  May  1876.  In  this  case  it  was  contended  that  the  proYision 
of  section  12  of  the  act  of  1850,  referred  to  in  the  text,  authorised  the 
chief  magistrate  finally  to  dispose  of  an  objection  to  the  eligibility  of 
Mr.  J.  M.  Swan,  a  candidate,  as  not  being  a  householder,  and  this  con- 
tention was  sustained  by  Lord  Young,  who  siiid — "The  objection,  which 
appears  to  depend  on  the  validity  of  his  qualification  as  a  member  of  a 
partnership  owning  and  occupying  premises  in  the  burgh,  was  stated  in 
writing  to  the  returning  officer  at  the  time  of  the  election,  and  rt*pelled 
by  him  after  hearing  parties.  The  senior  magistrate  was,  as  such,  re- 
turning ofiicer,  and  being  of  opinion  that  the  objection  regarded  Mr. 
Swan's  qualification  as  a  householder,  I  must  hold  that  the  decision  of 
the  magistrate  is  final  by  section  12  of  the  Police  Act."  The  First 
Division  of  the  Court,  however,  dissented  from  the  view  of  the  Lord 
Ordinary  on  this  point,  and  the  Lord  President  (Inglis)  observed  in 
regard  to  it: — "1  confess  I  am  not  inclined  to  agree  with  him  (the 
lx>rd  Ordinary)  in  that,  for  it  seems  to  me  that  the  statute  supplies  no 
mode  of  deciding  such  a  question  by  reference  to  the  returning  officer, 
or  any  other  officials.  There  are  various  other  things  a  returning  officer 
may  do,  and  in  some  his  jurisdiction  is  not  subject  to  review ;  but  he 
has  no  power  to  adjudicate  on  objections  to  the  qualification  of  a  candi- 
date ;  much  less  ii  his  judgment  said  to  be  final.  In  fact,  he  did  not  do 
so.  I  do  not  say  that  if  the  objection  had  been  perfectly  simple,  as  for 
example,  that  the  candidate  was  not  a  shopkeeper  in  MarvhiU,  but  in 
Edinburgh,  he  might  not  perhaps  have  interposed,  but  the  objection 
stated  was  that  he  was  not  a  householder  in  the  meaning  of  the  Act  of 
Parliament. 

^*  If  this  objection  was  to  be  stated,  it  ouffht  to  have  been  stated  at  the 
opening  of  the  election,  before  the  poll  began,  that  every  one  might 
have  noticed  that  in  the  event  of  its  being  sustained  their  votes  might 
be  thrown  away,  and  it  is  averred  by  the  pursuer  that  it  was  so  stated ; 
if  so,  it  was  timeous  and  good  notice.     I  am  aware  that  this  is  disputed, 
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(6.)  Following  the  principle  explained  in  sub-section  (4), 
the  declaration  of  the  poll  should  be  made  by  the  chief 
magistrate  or  sheriflF  on  the  day  immediately  following 
the  election,  between  the  hours  of  twelve  noon  and  two 
P.M.;^  and  the  persons  elected  should  be  required'  to 
attend  at  a  specified  place  on  the  second  day  after  the 
election,  and  declare  whether  they  accept  or  decline 
to  accept  office.* 

134.  The  course  to  be  followed  in  cases  of  disputed 
elections,  and  equality  of  votes,  and  also  in  the  case  of 
persons  elected  declining  to  accept,  or  of  failure  on  the 
part  of  the  householders  to  elect  commissioners  to  supply 
vacancies,  will  afterwards  be  considered.* 

135.  In  the  burghs  referred  to  in  Nos.  6  and  7  of  these 
Observations,  and  which — ^having  adopted  the  General 
Police  Act  of  1850  ^or  1862,  in  whole  or  in  part — are 
"  subject  to "  the  Police  Act  so  adopted,  it  seems  to  be 
the  meaning  and  intention  of  the  Ballot  Act  that  the 
elections  of  the  persons  who  are  to  enforce  the  provisions 
of  the  adopted  act  shall  be  conducted  in  the  manner  pre- 
scribed by  the  BaDot  Act.  In  1872,  Mr.  A.  R.  Qark  and 
Mr  Watson  were  consulted  upon  the  point,  which  was 
folly  considered  by  them  in  consultation.  The  question 
appeared  to  them  to  be  attended  with  considerable  diffi- 


and  it  is  said  that  the  poll  had  been  open  for  twenty-five  minutes  before 
it  was  stated.  I  assume  that  the  pursuers^  allegation  is  true,  but  the 
objection  is  bad  on  its  merits.  .  .  1  .  Assuming,  therefore,  that  the 
objection  was  stated  in  time,  I  think  we  have  jurisdiction  to  consider  it, 
and  I  cannot  entertain  it.*^  [Scottish  Law  Reporter,  vol.  xiii.,  p  426 ; 
Court  of  Session  Cases  (Fourth  Series)  vol.  iii.,  p.  651.] 

*  See  No.  1 1^  of  these  Observations. 

•  Section  41  of  the  General  Police  Act  of  1850,  and  section  58  of  the 
Greneral  Police  Act  of  1862,  direct  all  the  commissioners  to  be  cited  to 
attend  *^  all  meetings  both  8[)ecial  and  statutory  (^ave  only  the  first  meet- 
ings under  this  act) "  by  written  or  printed  simimonses  issued  by  their 
derk.  The  exception  of  "  first  meetings,"  it  is  presumecl,  applies  to 
meetings  held  after  the  first  election  of  commissioners,  but  before  a  clerk 
has  been  elected.  \\'here  there  is  a  clerk,  he  will  cite  all  the  commis- 
sioners to  attend  every  meeting. 

•  See  No.  117  of  these  Observations. 

*  See  Nos.  157,  158,  and  159  of  these  Observations. 
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culty,  but  they  were  of  the  opinion  above  expressed.^ 
The  same  question  in  a  more  precise  form  was  afterwards 
submitted  to  Mr.  Clark,  with  reference  to  Ardrossan'  and 
PoUockshaws,'  and  still  later  to  him  and  to  Mr.  Balfour, 

*  See  Memorial  and  Opinion  forming  Appendix  XV.,  pp.  [182],  [183], 
[189],  [190]. 

*  ArdroBsan  was  erected  into  a  Burgh  of  Barony  by  the  Act 
9  and  10  Victoria,  cap.  186,  and  adopted  the  General  Police  Act  of 
1862  in  part.  The  magiBtrates  and  council  of  the  burgh  are  elected 
under  the  provisions  of  the  local  act,  and  are  also  the  commissioners  for 
executing  the  General  Police  Act,  so  far  as  adopted.  In  that  case  Mr. 
Clark  gave  the  foUbwing  opinion  : — (1.)  I  am  of  opinion  that  the  Ballot 
Act  applies  to  Ardrossan.  It  is  a  place  which  is  ^^ subject"  to  the 
Police  Act  of  1862,  and  the  magistrates  and  council  are  the  body  by 
whom  the  provisions  of  that  act  are  carried  into  execution.  It  seems 
to  me  to  be  the  fair  meaning  of  the  Ballot  Act,  that  all  persons  who  are 
in  future  to  enforce  the  provisions  of  the  Police  Act  shall  be  elected  in 
the  manner  provided  by  the  Ballot  Act.  (2.)  I  am  of  opinion  that  the 
nomination  ought  to  be  made  in  the  manner  provided  by  the  acts 
regulating  the  royal  burghs  contained  in  schedule  (C)  of  the  Burgh 
Reform  Act,  and  that  the  poll  should  take  place  in  the  manner  prescribed 
by  the  Ballot  Act.  On  this  matter  I  may  refer  to  the  opinion  given  on 
the  case  referred  to  in  the  first  page  of  this  memorial.  [Memorial  and 
Opinion,  Appendix  XV.]  Except  to  this  extent,  the  sections  of  the 
local  act  are  not,  in  my  opinion,  altered.  The  Ballot  Act  makes  no 
change  in  the  qualification  of  electors,  or  in  the  regulation  for  making 
up  the  list  of  electors,  or  in  any  other  matter  except  in  the  mode  of 
carrying  out  the  elections. 

•  PoUockshaws  was  erected  into  a  Burgh  of  Barony  in  1813,  by  a 
charter  which  provides  that  the  magistrates  shall  consist  of  a  provost 
and  one  bailie,  and  that  they,  with  six  councillors  and  a  treasurer,  should 
have  the  management  of  the  common  good.  All  the  inhabitants  of  the 
burgh,  of  lawful  age,  and  in  the  possession  of  a  house,  garden,  ground, 
or  other  property  rented  at  or  of  the  value  of  £4,  are  declared  to  have 
right  to  become  burgesses,  to  vote  at  elections,  and  to  be  eligible  for  the 
office  of  magistrate,  treasurer,  and  councillor.  The  municipal  election 
is  appointed  to  take  place  on  the  first  Tuesday  of  October  in  each  year, 
and  the  charter  of  erection  contains  a  clause  which  has  been  interpreted 
to  mean  that  one  magistrate  only  shall  be  chosen  each  year,  a  provost 
and  a  bailie  alternately,  so  that  each  remains  in  office  for  two  years.  In 
1858  the  General  Police  Act  of  1850  was  adopted  in  part,  and  it  was 
determined,  in  virtue  of  section  39  of  that  act,  that  the  magistrates 
and  council  should  always  be  the  commissioners  for  carrying  the  act,  so 
far  as  adopted,  into  operation.  In  that  case  Mr.  A.  R.  Clark  gave  the 
following  opinion  : — 1.  The  Burgh  of  PoUockshaws  has  its  own  consti- 
tution, and  though  the  inhabitants  adopted  the  Police  Act  of  1 850  for 
certain  purposes,  they  resolved  that  the  magistrates  and  council  for  the 
time  bem^  should  be  the  commissioners  of  police.  In  other  words, 
the  provisions  of  the  act,  in  so  far  as  adopted,  were  to  be  put  into 
execution  by  the  magistrates  and  council  elected  in  the  manner  pre- 
scribed by  the  act  and  usage  of  the  burgh.  The  act  of  1850,  therefore, 
did  not  make  any  change  on  the  municipal  elections.  The  question  is, 
whether  the  burgh  of  PoUockshaws  is  subject  to  the  Police  Act  of  1850, 
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with  reference  to  Lerwick.^     In  all  these  cases  substan- 
tially the  same  opinion  was  given. 

136.  Where  the  police  of  a  royal  or  parliamentary  burgh  is 

within  the  meaning  of  the  Ballot  Act.     It  is  not  subject  to  that  act  in 

80  far  as  regards  the  election  of  its  magistrates  and  council.    But  it  is 

pubject  to  it  in  the  sense  that  its  provisions  have,  to  a  material  extent, 

been  adopted.     I  am  sensible  of  the  difficulty  of  this  question  ;  but  I 

have  come  to  be  of  opinion,  though  with  much  hesitation,  that  the 

Ballot  Act  applies  to  the  burgh  of  PoUockshaws,  and  regulates  the 

mode  of  election  therein.     It  was  intended,   I  think,  to  be  a  very 

comprehensive  measure,  and  the  sound  construction  of  it  appears  to  me 

to  be,  that  it  regulates  the  mode  of  election  in  every  place  where  the 

municipal  acts  are  in  force ;  or  in  other  words,  that  the  persons  who  are 

in  future  to  enforce  the  provisions  of  any  of  these  acts  must  be  elected 

in  the  manner  prescribed  by  the  Ballot  Act.     It  is  true  that  the  act 

has  been  adopted  only  in  part ;  but  that  does  not  in  my  mind  make 

any  difference.     For  in  some  cases  where  there  can  be  no  doubt  that  the 

Ballot  Act  would  apply,  the  Police  Act  may  be  only  partially  adopted, 

as  for  instance,  when  it  has  been  partially  adopted  within  a  populous 

place  as  defined  by  the  sheriff.    Further  it  is,  I  think,  the  right  course 

to  hold  that  the  ballot  applies.    The  constitution  of  the  burgh  does  not 

prescribe  any  particular  mode  of  conducting  the  election.    It  is  very 

'doubtful  whether  it  would  be  beyond  the  competence  of  the  council  to 

adopt  the  mode  of  election  prescribed  by  the  Ballot  Act.    But  it  is 

plain  that  it  would  be  beyond  their  competence  to  adopt  any  other 

method  if  the  act  applies.     2.  I  am  of  opinion  that  the  electors  remain 

the  same.     The  Ballot  Act  changes  only  the  mode  of  election,  and  does 

not  change  the  constituency.     3.  I  am  of  opinion  that  the  election 

ought  to  be  continued  as  formerly.    As  I  have  said,  the  Ballot  Act 

relates  only  to  the  mode  of  election,  or  in  other  words,  to  the  manner  in 

which  municipal  franchise  is  to  be  exercised.     It  does  not  affect  the 

constituency  or  the  term  of  office  for  which  the  magistrates  or  councillors 

shall  be  elected.    These  are  matters  which,  in  my  opinion,  are  regulated 

by  the  set  and  usage  of  the  burgh.     Nor,  in  my  opinion,  has  the  act  of 

1850  any  application  in  this  matter.     It  had  no  application  before  the 

Ballot  Act,  and  it  receives  no  additional  force  from  that  act. 

^  Lerwick  was  erected  into  a  Burgh  of  Barony  in  1818,  by  a  charter 
which  empowered  the  burgesses  Qualified  as  therein  set  forth  to  elect  two 
bailies,  nine  councillers,  and  a  clerk,  every  three  years.  Every  male 
inhabitant  in  the  burgh,  of  lawful  age,  and  infeft  in  any  heritable  sub- 
jects within  the  burgh,  or  possessing  as  tenant  any  heritable  subject 
within  the  burgh  of  a  rent  of  £10  sterling  yearly  and  upwards,  was 
declared  to  have  the  right  of  a  burgess,  and  to  be  entitled  to  vote  at  the 
elections,  and  to  be  eligible  to  the  office  of  magistrate  or  councillor, 
provided  he  was  a  resident  burgess.  Each  election  was  appointed  to  be 
made  on  the  first  Thursday  of  November  in  every  third  year,  at  a 
public  meeting  of  the  burgesses,  duly  convened.  The  first  duty  of  the 
meeting  was  to  elect  a  preses  and  also  a  common  clerk  of  the  burgh,  who 
thereupon  acted  as  clenc  to  the  meeting.  'J'hereaf  ter  the  meeting  by 
a  majority  of  votes  elected  two  burgesses  to  be  bailies  and  nine  to  be 
councillors.  In  addition  to  his  deliberative  vote,  the  preses  had  a 
casting  vote  in  cases  of  equality  of  votes.     In  1 867  nearly  all  the  clauses 
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administered  under  the  provisions  of  a  local  act  by  com- 
missioners distinct  from  the  town  councillors  of  the  burgh, 
the  Ballot  Act  does  not  apply  to  the  election  of  these  com- 

of  the  General  Police  Act  of  1862  were  adopted  in  tlie  burgh,  and  it 
was  resolved  that  the  bailies  and  councillors  should  always  be  commis- 
sioners of  police.  In  view  of  the  election  of  1874,  the  town-clerk, 
assuming  that  the  provisions  of  the  Ballot  Act  applied  to  the  election  of 
the  bailies  and  councillors,  issued  a  notice  that  the  election  would  take 
place  on  3d  September  between  8  a.m.  and  4  p.m.,  that  if  there  was  a 
contest  the  vote  would  be  taken  by  ballot ;  and  that  the  names  of  can- 
didates liad  to  be  intimated  to  him.  Two  persons  were  afterwards 
nominated  for  the  office  of  senior  bailie  and  two  for  that  of  junior  bailie, 
and  nineteen  for  the  office  of  councillor.  Of  the  four  persons  nomi- 
nated bailies,  however,  only  two  were,  in  the  opinion  of  the  town  clerk, 
"  resident  burgesses."  lie  therefore  disallowed  the  others,  and  declared 
that  as  only  the  required  number  had  been  nominated  bailies,  no  poll 
would  take  place  as  regarded  them,  and  the  persons  nominated  would 
be  declare<l  duly  elected.  A  poll  as  regarded  the  councillors  was,  how- 
ever, intimated,  and  took  place.  Meanwhile  the  two  persons  duly  nomi- 
nated bailies  declined  to  accept  office.  Nevertheless  they  were  declared 
duly  elected.  While  the  poll  was  being  taken  as  regarded  the  coun- 
cillors, a  meetinjj  of  the  burgesses  took  place,  and  elected  two  bailies 
and  nine  councillors  under  the  former  practice.  The  persons  elected 
bailies  at  this  meeting  were  those  who  had  previously  been  nominated 
for  that  office  to  the  town- clerk,  but  he,  as  has  been  stated,  conceiving 
them  to  be  non-resident,  and  therefore  disqualifiod  under  the  charter, 
ignored  their  nomination,  and  further  did  not  insert  their  names  in  the 
register  of  voters  prepared  for  the  use  of  the  presiding  officer  at  the 
poll.  No  such  register  had  been  prepared  under  the  old  practice,  and 
was  only  used  at  the  poll  as  a  necessary  part  of  machinery  for  conducting 
the  election.  Nevertheless,  one  of  the  persons  so  excluded  applied  for  a 
ballot  paper  with  a  view  to  vote  at  the  poll,  but  was  refused  by  the 
presiding  officer  on  the  ground  that  his  name  was  not  in  the  register. 
Thereupon  he  protested  against  the  validity  of  the  election.  In  these 
circumstances  counsel  were  consulted,  and  gave  their  opinion  on  the 
following  points  as  follows  : — 

Query  I.  What  is  the  proper  procedure  to  follow  in  the  case  of  the 
Burgh  of  Barony  of  Lerwick  for  electing  magistrates  and  town  coun- 
cillors ?  Are  the  provisions  of  the  burgh  charter  as  to  qualifications  of 
electors,  magistrate,  and  councillors ;  and  the  time  and  mode  of  election, 
still  operative;  and  if  so,  whether  altogether  or  to  what  extent?  Or 
must  the  Ballot  Act,  1872,  and  relative  acts  i*egulate  ?  If  the  latter,  do 
the  whole  provisions  and  regulations  and  machinery  of  the  acts  apply 
just  exactly  as  in  the  case  of  a  royal  burgh  ;  that  is,  must  the  qualifica' 
tion  of  electors,  and  the  time,  mode,  and  procedure  for  electing,  be  taken 
from  these  acts,  without  reference  to  the  burgh  charter?  It  will  be 
noted  that  while  the  charter  provides  for  the  election  of  two  magistrates 
and  nine  councillors,  the  acts  in  question  only  contemplate  the  election 
of  commissioners  or  councillors,  who  are  to  elect  magistrates  from 
among  themselves.  It  will  further  be  noted  that  section  65  of  the  Ballot 
Act  1872  explains  the  meaning  of  "  register  of  voters  "  to  be  '*  the  regis- 
ter, list,  or  roll  of  persons  entitled  to  vote  in  a  municipal  election,  made 
up  according  to  the  law  for  the  time  being  in  force/*  and  also  that  section 

Q 
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missioners,  which  should  still  be  conducted  in  the  way  and 
manner  prescribed  by  the  local  act.  In  the  royal  burgh 
of  Banff,  some  doubt  was  entertained  as  to  whether  the 

6  of  the  Municipal  Elections  (Scotland)  Act,  1868,  provides  for  the  making 
up  of  registers  or  rolls  of  voters  in  royal  burghs.  If  the  provisions  of 
the  charter  are  not  to  be  followed,  how  are  magistrates  to  oe  electerl  so 
as  to  make  up  the  full  number  required  by — ^^the  set  or  usage  of 
the  burgh  ?  "  Should  eleven  councillors  be  chosen,  and  should  thej  then 
elect  magistrates  from  among  themselves  ?  \ 

Ans,  1.  The  question  whether  the  Ballot  Act  of  1872  applies  tol  the 
Burgh  of  Barony  of  Lerwick,  appears  to  us  to  be  attended  witii 
considerable  difficulty ;  but  upon  the  whole  we  are  of  opinion  that 
the  method  of  taking  the  poll  by  ballot  in  electing  magistrates 
and  town  councillors  prescribed  by  that  act,  is  the  proper  method 
to  be  adopted  in  the  burgh.  The  first  question  is,  whether 
Lerwick  is  a  ** municipal  burgh,*'  **  subject''  to  the  General 
Police  and  Improvement  (Scotland)  Act,  1862,  within  the 
meaning  of  section  29  of  the  Ballot  Act  of  1872  ;  and  upon  the 
whole  we  think  that  it  is.  The  act  of  1862  has  been  in  nearly  all 
its  clauses  adopted  in  Lerwick,  and  in  terms  of  section  41,  it  was 
resolved  that  the  magistrates  and  town  council  should  always 
be  commissioners  of  police.  This  appears  to  us  to  be  sufficient 
to  make  I^rwick  ** subject"  to  the  act  of  1862,  within  the 
meaning  of  the  Ballot  Act  But  there  remains  the  other  and 
more  difficult  question,  whether  the  provisions  of  the  Ballot  Act 
as  to  taking  the  poll  would,  if  followed  out,  be  subversive  of  any 
fundamental  article  of  the  charter  ?  If  these  provisions  were  sub- 
versive of  any  such  fundamental  article,  we  consider  that  the 
Ballot  Act  would  be  inapplicable,  because  the  declaration  in 
section  20  as  to  the  conducting  of  the  poll  is  not  absolute,  but 
only  *^  60  far  as  circumstances  admit,"  and  if  any  fundamental 
article  of  the  charter  was  inconsistent  with  vote  by  ballot,  the 
circumstances  of  the  burgh  would  not,  in  our  judgment,  admit 
of  the  provisions  of  the  Ballot  Act  being  applied.  Upon  the 
whole,  however,  we  do  not  think  that  the  declarations  of  the 
charter  in  regard  to  the  method  of  conducting  the  poll  exclude 
the  taking  of  the  poll  by  ballot,  even  at  such  a  meeting  as  the 
charter  directs  to  be  held,  and  as  the  vote  to  be  taken  is  a 

eopular  vote,  and  the  policy  of  the  legislature,  in  passing  the 
>alIot  Act  of  1872,  was  to  prescribe  a  uniform  method  of  taking 
such  popular  votes,  viz.,  the  method  of  ballot,  the  courts  of  law 
would,  in  our  judgment,  construe  the  act  in  a  comprehensive 
rather  than  in  a  restricted  sense.  And  if  it  is  held  that  the  vote 
mMst  be  by  ballot,  we  think  it  would  not  be  a  fundamental 
alteration  of  the  provisions  of  the  charter  to  hold  further  that  it 
should  be  taken  between  the  hours  of  eight  and  four,  instead  of 
at  twelve  o'clock  only.  While,  however,  we  think  that  the  proper 
mode  of  taking  the  vote  is  by  ballot,  we  are  of  opinion,  that  as 
regards  t)ie  qualifications  of  electors,  magistrates,  and  councillors, 
and  the  date  of  election,  or  in  other  words,  in  regard  to  all  matters 
except  the  taking  of  the  poll,  and  the  preliminaries  necessary  for 
taking  it  by  ballot,  or  otherwise  incidental  to  that  method  of  taking 
it,  the  provisions  of  the  burgh  charter  remain  unaltered,  and 
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Ballot  Act  did  not  apply  to  the  election  of  the  commis- 
sioners of  police,  in  respect  that  although  neither  of  the 
General  Police  Acts  of  1850  or  18li2  was  adopted  in  the 


accordingly  that  two  magistrates  and  nine  councillors  fall  to  be 
chosen  as  such  by  the  electors.  The  duty  of  the  electors  is  not 
changed  to  that  of  choosing  eleven  councillors,  wlio  would  again 
choose  two  magistrates  from  among  their  number. 

l*he  question  what  mutters  properly  fall  within  the   *^  con- 
ducting;^ of  the  poll,  so  as  to  be  governed  by  the  provisions  of 
the  Ballot  Act?  is  also  attended  with  difficulty,  but  our  opinion 
L<,  thnt  not  merely  the  actual  proceedings  on  the  day  of  the  poll, 
but  the  antece<feiit  nomination,  would  be  held  to  be  regulateJ 
by  that  act.    Article  22  of  part  I.  of  the  first  schedule  Hppended 
to  the  act,  provide  that  ^^  every  ballot  paper  shwU  contum  a  li^t 
of  the  candidates  described  as  in  their  respective  nomination 
papers,**    &c.,    wl\ich   implies    that  there  must  have   been  an 
antecedent  nomi nation,  and  without  such  antecedent  nomination 
several    days    previously,    the    ballot    papers    could    not    be 
prepared,  or  the  other  provisions  for  taking  the  poll  by  ballot 
complied    with.     But   as    we   have    already    stated,  we    think 
the  date  of  the  election  must  be  that  prescribed  by  the  charter, 
and  hence  it  follows  that  the  requisite  nomination  could  not  be 
made  at  a  meeting  of  btirgesses  at  twelve  oVIock  on  the  day  of 
the  election  ;  and  accordingly  it  appears  to  us  that  the  second  part 
of  section  22  of  the  Ballot  Act,  must  be  held  to  have  a  certain 
application  to  the  case  of  Lerwick,  viz.,  the  part  which  provides 
that  **  all  municipal  elections  shall  be  conducted  in  the  same  man- 
ner in  all  respects  in  which  elections  of  councils  in  the  royal 
burghs  contained  in  schedule  C  to  the  act  of  the  session  of  the 
8d  and  4th  years  of  the  reign  of  King  William  the  Fourth,  chap. 
76,  ectituled  An  act  to  alter  and  amend  the  laws  for  the  election 
of    the  magistrates   and  councillors  of    the  royal  burghs   in 
Scotland,**  are  directed  to  be  conducted  by  the  acts  in  turce  at 
the  time  of  the  passing  of  this  act  as  amended  **by  this  act,  and  all 
such  acts  shall  apply  to  such  elections  accordingly.'*    It  will  be 
observed  that  this  enactment  only  makes  applicable  the  provisions 
of  the  recited  acts  relative  to  the  conducting  of  elections,  not 
their  provisions  relative  to  the  qualifications  of    magistrates, 
councillors,  or  electors,  the  making  up  of  registers,  or  the  like ; 
and  accordingly  while  we  think  that  the  effect  of  this  enactment 
is  to  make  applicable  to  Lerwick  the  directions  contained  in  sect. 
9  of  the  act  of  31  and  32  Vict.,  chap.  108,  relative  to  the  intimation 
of  candidates*  names  to  the  town-clerk,  and  the  publication  of 
these  names,  we  do  not  consider  that  the  remaining  provisions  of 
the  act  31  and  32  Vict.,  chap.  108,  are  applicable.    I'ho  time  for 
intimating  the  names  to  the  town-clerk  is  on  or  before  4  o'clock 
on  the  Thursday  immediately  preceding  the  day  of  election; 
which  day  of  election  is,  in  our  judgment,  the  day  prescribed  by 
the  charttr. 

While  we  think  that  the  provisions  of  the  Ballot  Act  relative 
to  the  poll,  and  other  incidental  provisions  now  mentioned,  are 
applicaole  to  Lerwick,  we  are  of  opiiuon  that  if  the  nimnber  of 
qualified  persona  whose  names  were  intimated  as  candidates  was 
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burgh  in  whole  or  in  part,  and  although  the  police  com- 
missioners under  the  local  act  were  separate  and  distinct 
from  the  town  councillors,  still  the  burgh  was  "  subject  to  " 

identical  with  the  number  requiring  to  be  elected,  no  poll  would 
be  necessary,  and  the  burgesses  might  hold  their  meeting,  and 
declare  the  nominated  persons  to  be  the  magistrates  and 
councillors  in  terms  of  the  charter.  Where  the  necessity  for  a 
poll  does  not  arise,  there  is  no  conflict  between  the  provisions  of 
the  charter  and  the  Ballot  Act. 

For  the  reasons  already  explained,  we  are  of  opinion  that 
section  6  of  31  and  32  Vict.,  chap.  108,  requiring  a  register  of  voters 
to  be  made  up,  is  not  applicable  to  Lerwick,  and  that  there  is  no 
statutory  requirement  for  the  making;  up  of  a  register  in  Lerwick. 
But  as  a  register  is  essential  for  conducting  the  poll  by  ballot,  we 
think  that  by  analogy,  and  from  the  necessity  of  the  case,  the 
town- clerk  must  make  up  a  register;  and  as  he  has  no  right  to 
judge  finally  who  are  to  be  comprehended  in  or  excluded  from 
the  register,  he  ought,  in  our  judgment,  to  make  it  up  a  reasonable 
time  previous  to  the  election,  publish  it,  and  give  persons  an 
opportunity  of  objecting  to  it.    As  the  register  which  he  may 
make  up  is  not  a  statutory  one,  and  is  not  conclusive,  any  errors 
in  it  either  by  undue  admission  or  exclusion  might  not  impro- 
bably le:id  to  the  whole  election  being  ouashed,  or  at  all  events 
to  a  troublesome  and  expensive  scrutiny.  For  the  like  reason,  and 
because  all  persons  having  the  charter  qualification  at  the  date  of 
the  election  are  entitled  to  vote,  the  register  ought  not  to  be 
closed  until  the  shortest  period  prior  to  the  election  which  will 
give  time  for  preparing  papers,  &c.,  for  the  ballot. 
QuEKY  IL  Assuming  that  the  Ballot  Act,  1872,  is  applicable,  is 
counsel  of  opinion  that,  in  the  circumstances  set  forth,  the  provisions 
and  requirements  of  that  act,  and  the  relative  acts,  have  been  given 
effect  to  and  complied  with  in  the  recent  election  for  Lerwick?     Is  the 
election,  as  conducted,  valid  or  invalid  under  said  acts? 

Ans.  2.  The  provisions  of  the  Ballot  Act  appear  to  us  to  have  been 
sufliciently  complied  with  in  fhe  recent  election,  and  we  consider 
that  election  to  have  been  valid. 
QtTRRY  III.  Supposing  that  the  qualifications  of  electors  and  of 
magistrates  and  of  councillors  fall  to  be  taken  from  the  charter,  would 
Messrs.  Sievwright  and  Tait  be  held  to  be  qualified  in  the  following  circum- 
stances? Mr.  Sievwright  resides  about  4U0  yards  beyond  the  burgh 
boimdary.  He  is  a  proprietor  within  the  burgh,  has  offices,  and  carries  on 
business  daily  there.  He  has  a  bedroom  in  his  oflices,  and  pays  inhabited 
house  duty.  Mr.  Tait  lives  about  a  mile  outside  of  the  burgh  boundary, 
is  a  proprietor,  and  carries  on  business  daily  within  the  burjih,  where  he 
has  an  office.  Counsel  may  be  referred  to  the  Act  3  and  4  Will  IV.,  chap. 
76,  as  to  how  residence  is  understood  therein ;  and  also  to  the  clause  on 
page  9  of  the  copy  charter,  where  it  is  declared  that  the  deed  "shall  be 
received,  interpreted,  and  understood  in  the  sense  most  favourable  and 
beneficial  to  the  community."  Was  the  town-clerk  warranted  in  dis- 
franchising and  disqualifying  these  gentlemen  ?  and  what  effect,  if  any, 
has  his  doin j?  so  upon  the  subsequent  procedure  ? 

Ans,  3.  We  are  of  opinion  that  Messrs.  Sievwright  and  Tait  are  both 
disqualified,  as  neither  of  them  appears  to  us  to  be  a  resident  bur- 
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the  Act  3  and  4  WilUam  IV.,  c.  76. i  In  December  1872, 
Mr.  A.  R.  Clark  was  accordingly  consulted  on  the  point 
by  the  commissioners,  and  returned  an  opinion  to  the 
effect  stated  above.* 


VIII.— PROCEEDINGS  AT  THE  FIRST  MEETING 
AFTER  THE  ANNUAL  ELECTION,  INCLUD- 
ING THE  ELECTION  OF  ILVGISTRATES 
AND  OFFICE-BEARERS. 

1.  Of  Town  Oouncils  in  Royal  and  Parliamentary 

Burghs. 

137.  As  soon  as  the  full  number  of  the  town  council 
has  been  completed  by  the  annual  election  of  the  third, 
the  council  will  assemble  in  the  town  hall,  or  other  usual 
public  place  of  meeting  within  the  burgh,*  at  the  time  ap- 

gess  within  the  meaning  of  the  charter.  If  we  be  ri^ht  in  this 
view,  the  town-clerk  acted  properly  in  not  inserting  their  names 
in  the  register  of  voters  and  in  refusing  to  publish  their  names  as 
qualified  candidates,  and  the  sheriff  also  acted  rightly  in  refusing 
to  give  Mr.  Tait  a  ballot  paper  wherewith  to  vote. 
'  See  section  29  of  the  Ballot  Act,  1872,  and  Memorial  and  Opinion, 
Appendix  XV.,  pp.  [177]  to  [178],  [187]  to  [1891 

•  His  opinion  was  in  tne  followmg  terms  : — *'  1  am  of  opinion  that  the 
Ballot  Act  does  not  apply  to  the  election  of  commissioners  of  police  under 
the  local  act.  By  the  29th  section  of  the  act,  a  municipal  borough  means 
any  place  which  is  subject  to  the  Municipal  C^orporations  Acts,  or  any 
of  them,  which  in  a  separate  section  are  defined  to  mean  the  Burgh 
Reform  Acts  of  1833,  and  the  Police  Acts  of  1850  and  1862.  A  muni- 
cipal election  is  defined  to  be  the  election  of  any  person  to  serve  the  office 
of  a  councillor  or  commissioner  of  any  municipal  borough.  It  is  true 
that  Banff  is  a  municipal  borough,  by  reason  of  being  subject  to  the  act 
of  1833,  but  I  think  that  the  election  here  referred  to  means  an  election 
under  or  for  the  purposes  of  one  or  other  of  the  Municipal  Corporations 
Acts.  This  view  is  confirmed  by  the  definition  which  is  given  of  *  town- 
clerk  '  in  the  rules.  That  expression  includes  the  ch  rk  appointed  under 
the  Police  Acts  of  1850  and  1862,  but  does  not  apply  to  tne  clerk  acting 
under  the  Banff  Police  Act  Hei)ce  that  clerk  does  not  exercise  the 
functions  competent  to  the  town -clerk  by  the  Ballot  Act" 

^  When  a  town  council  finds  it  to  be  necessary  to  change  the  places  at 
which  they  have  been  in  the  habit  of  meeting,  it  is  not  necessary  for 
them  to  obtain  the  sanction  of  the  Court  to  make  the  change,  and  the 
Court  will  not  give  such  sanction.  Magistrates  of  Kirkcaldy,  10  March 
1826 ;  4  S.  547  (N.  £.)  556.  But  see  the  Magistrates  of  Kinghom,  10 
ilaich  1826 ;  4  S.  549,  (N.  £.)  557. 
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pointed  by  the  provost,  or  chief  or  senior  magistrate,  and 
proceed  to  fill  up  the  vacancies  in  the  magistrates  and  oflSce- 
bearers.^  The  absence  of  any  councillor  who  has  accepted 
oflSce,  and  has  produced  evidence  of  being  a  burgess,  is 
no  groimd  for  delaying  the  election  of  magistrates  and 
oflBce-bearers, — the  full  number  of  the  council  being  com- 
pleted by  the  election  of  the  third  and  their  acceptance 
of  oflBce,  and  the  presence  of  more  than  a  majority*  of 
the  members  of  council  not  being  requisite. 

138.  The  disability  of  a  person  holding  the  oflBce  of 
councillor,  if  he  was  not  among  the  third  elected  to  supply 
the  vacancies  in  the  coimcil  at  the  immediately  preceding 
election,  should  not  prevent  the  election  of  magistrates 
from  proceeding.*    Nor,  on  the  same  principle,  should  the 

*  See  the  Act  3  and  4  Will.  IV.,  cap.  76,  sections  17  and  24 ;  and 
8  and  4  Will.  IV.,  cap.  77,  sections  8  and  22. 

*  When  a  majority  is  not  expressly  declared  to  be  a  quorum  by  any 
local  act  applicable  to  particular  bui^hs,  it  would  be  held  to  be  so  a^ 
common  law.  See  Macnab  v.  Martin,  24th  December  1803 ;  13  F.  C. 
292 ;  Mor.  No.  2,  Appx.  Appeal,  and  Tod  v.  Tod,  15th  June  1824 ;  3  8. 
148  (N.  £.)  101.  Where  a  town  council  consisted  of  nineteen  members, 
and  one  died,  it  was  held  that  a  meeting  at  which  nine  were  present  was 
not  a  legal  meeting,  as,  in  order  to  such  a  meeting,  a  majority  must  be 
present  Masterton  and  Others  (councillors  of  the  Buigh  of  Culross)  i^. 
Meiklejobn  and  Others  (bailie  and  councillors  of  the  said  burgh),  28th 
May  1805,  13  F.  C.  469;  Mor.  No.  17,  Appx.  Bui^h  Koyal.  AtT.  22d 
March  1810;  15  F.  C.  Appx.,  5  Fat.  App.  298.  In  a  case  where  the 
full  number  of  a  council  was  twenty-one,  and  one  member  died,  and  ten 
were  absent,  and  the  provost,  who  ha  1  a  casting  vote  as  well  as  a  deliber- 
ative vote,  concurred  with  the  ten  members  present,  and  intimated  that 
his  casting  vote  was  given  as  well  as  the  deliberative  vote,  it  was  ques- 
tione>l  whether  the  state  of  the  vote,  which  would  have  formed  an  actual 
majority,  even  if  all  the  absent  members  had  been  present  and  diB8?nted, 
could  be  rendered  less  efficacious  in  consequence  of  their  being  absent 
Fraser  «.  Hose,  6th  July  1837,  15  S.  1250. 

*  The  question  was  raised  in  Edinburgh  in  1848,  when,  at  the  first 
meetiunr  of  the  town  council  called  for  the  election  of  miigistnites,  it 
was  brought  under  notice  that  a  person  who  had  been  elected  a  council- 
lor in  a  former  year,  and  who  still  held  office,  was  disqualified  from  not 
beins:  on  the  roll  of  electors.  The  disqualification  was  first  discovered 
when  the  councillor  presented  himself  at  the  polling  booth  to  record 
his  vote,  and  he  communicated  bis  disqualification  to  the  council  at 
their  first  meeting;  it  was  forthwith  verified  by  the  town-clerk  as 
custodier  of  the  register  of  voters,  and  the  council  thereupon  declared 
the  seat  of  the  person  so  found  to  be  disqualified  to  be  vacant,  and 
resolved  to  fill  it  up  on  a  day  named.  Thereafter  it  was  objected  by 
Beveral  members  of  council,  that  the  council  not  being  full,  the  election 
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election  of  magistrates  be  delayed  in  consequence  of 
vacancies  in  the  council  occasioned  by  resignations  made 
at  such  time  as  to  take  effect  after  the  election  of  the 
third.  If  this  rule  were  not  acted  upon,  the  election  of 
magistrates,  etc.,  might  be  indefinitely  delayed.^ 

139.  The  meeting  of  the  town  coimcil  for  the  election  of 
magistrates  and  office-bearers,  it  is  commonly  supposed, 
must,  in  terms  of  section  17  of  the  Act  3  and  4  Will.  IV., 
c.  76,  and  of  sections  13  to  16  of  the  Act  3  and  4  Will.  IV., 
c.  77,  be  held  on  the  third  lawful  day  after  the  completion 
of  the  annual  election  of  the  third  of  the  council,  but  these 
sections  have  reference  to  the  first  election  of  magis- 
trates and  office-bearers  under  these  acts  ;  and  section  24 
of  the  former  and  22  of  the  latter  act,  which  regulate  the 
subsequent  elections  in  royal  and  parliamentary  burghs, 
fix  no  precise  day,  but  simply  direct  that  the  vacancies 
shall  be  filled  up  by  the  council  "  as  soon  as  the  full 
number  thereof  shall  have  been  completed  "  by  the  annual 

of  magistrates  could  not  bo  proceoded  with,  and  an  adjournment  was 
moved  to  allow  time  for  the  election  of  another  councillor  in  the  room 
of  the  person  found  to  be  disaualified,  so  that  the  council  might  be 
full  when  office-bearers  were  elected.  It  was  resolved,  however,  in 
conformity  with  the  opinion  of  the  then  Lord  Advocate  (afterwards  Lord 
Rutherfurd),  previously  obtained,  to  proceed,  whereupon  a  protest  was 
taken  against  going  on  with  the  election.  The  l^ord  Provost  and 
certain  magistrates  were  elected,  and  afterwards  the  Lord  Advocate 
was  again  consulted  as  to  the  legality  of  the  whole  procedure.  His 
Lordship  gave  the  following  opinion  : — **  (1.)  I  remain  of  opinion  that 
the  elections  of  the  Lord  Provost  and  Bailie  Tullis  are  valid  and 
effectual,  and  not  subject  to  doubt, — the  requirements  of  the  statute 
being  satisfied  by  completion  in  due  form  of  the  annual  election  of 
councillors, — and  the  announcement  of  Dr.  Robertson's  disability,  made 
after  the  annual  election  was  closed,  throwing  no  difficulty  in  the  way 
of  the  election  of  the  magistrates  and  office-bearers  at  the  statutory 
meeting.  .  .  .  (2.)  I  should  not  advise  any  new  election  after  a 
successor  to  Dr.  Robertson  has  been  elected,  and  I  cannot  recommend 
any  other  step  as  necessary  or  advisable  in  the  circumstances." 

^  An  instance  of  such  delay,  giving  rise  to  after  question  and  pro- 
ceedings, occurred  in  1838  in  the  royal  burgh  of  Banm  In  consequence 
of  a  series  of  resignations,  and  of  the  vacancies  in  the  council  thereby 
occasioned,  the  election  of  magistrates  was  postponed  till  4th  December 
1838.  Then  doubts  were  raised  as  to  the  legality  of  the  election  of  the 
magistrates,  owing  to  its  not  having  been  made  at  the  time  prescribed 
by  the  24tb  section  of  the  Act  3  and  4  Will.  IV.,  c.  76.^ viz.,  as  soon 
as  the  full  number  of  the  council  had  been  completed  by  the  annual 
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election  of  the  tliii-d.  The  practice  of  electing  the  magis- 
trates of  burghs  on  the  Friday  immediately  after  the 
election,  when  this  can  be  done,  is  beheved  to  be 
imiversal,  and  it  would  be  unwise  and  hazardous  ^  to 
change  it  without  good  reason.* 

140.  The  meeting  will  be  presided  over  by  the  provost 
if  he  is  in  office.  If  he  is  absent  from  any  cause,  or  if  he 
was  included  in  the  third  part  of  the  council  who  went 
out  of  office  on  the  preceding  Tuesday,  the'  senior  magis- 
trate in  office  present  will  preside  till  a  provost  is  elected 

election  of  the  third — and  an  application  was  made  to  the  Court  to 
appoint  the  magistrates  to  be  managers.  The  Court  ordered  the 
petition  to  be  intimated  to  the  Lord  Advocate ;  and  he  having  stated 
that  no  objection  existid  on  the  part  of  the  Crown,  the  Court,  without  pre- 
judice to  such  rights  as  might  oi  law  belong  to  the  magistrates,  appointed 
them  to  be  managers  of  the  burgh,  and  of  the  trusts  and  charities 
therewith  connected,  with  such  powers  as  would  fall  to  each  in  the 
special  character  in  which  he  was  elected.  Forbes  v.  Watt,  22d  De- 
cember  18-38 ;  1  D.  351.  No  such  proceeding  would  have  been  necessary 
had  the  magistrates  and  ofBce-bearcrs  been  eltcted  in  conformity  with 
the  rule  stated  in  the  text.  It  may  be  added  that,  in  the  subsequent 
case  of  Martin  and  Others  v.  Stuart,  25th  January  1853,  an  opinion 
was  expressed  that  the  case  of  Forbes  was  not  to  be  relied  upon  as  a 
precedent ;  and  Lord  Ivory  questioned  the  necessity  of  such  appoint- 
ments pending  a  challenge  of  the  election,  on  the  ground  that  the  acts 
of  the  magistrates  honajide  in  possession  were  valid,  notwithstanding 
the  challenge  of  their  election.  15  D.  312;  25  Jurist,  193;  2 
Stuart,  162. 

*  Marquis  of  Lothian  u,  Ilaswell,  8th  FebruaiT  1738;  Elchies  voce 
Burgh  Royal,  No.  9  ;  H.L..  14th  April  1738  ;  1  Pat  App.  207.  In  this 
case  the  meeting  for  the  election  of  magistrates  of  the  royal  burgh  of 
Jedburgh  being  held  previous  to  the  usual  day,  and  without  due  notice, 
was  (affirming  the  judgment  of  the  Court  of  S^sion)  reduced. 

See  also  Gibson  and  Others  r.  Kerr  and  Others,  20th  December  1856, 
19  Duulop,  201  ;  29  Jurist,  111.  In  that  case  Lord  Ivory  observed  as 
follows  : — '•  I  am  not  prepared  to  say  that  if  there  be  good  and  reasonable 
and  bona  fide  grounds  for  asking  an  adjournment,  there  is  any  statutory 
rule  forbidding  the  adjournment  of  the  day  for  electing  magistrates.  It 
is  not  as  if  the  statute  had  fixed  the  election  for  a  certain  day,  so  that  if 
not  completed  on  that  day,  the  election  could  not  be  completed  on  any 
other  day.  'ITie  council  must  meet  on  that  day,  but  until  their  number 
is  complete,  they  cannot  elect,  and  therefore  you  are  not  tied  up  to  any 
absolute  point  of  time  as  regards  the  day  of  the  election.  There  are, 
doubtless,  circiunstances  in  which  the  election  may  be  adjourned,  and  if 
80,  it  is  reasonable  at  least  to  entertain  a  motion  for  adjournment,  made 
on  sufficient  grounds  and  in  good  faith." 

See  sections  17  and  23  of  the  Act  3  and  4  Will.  IV.,  c.  76 ;  and 
sections  13,  14,  15,  16,  and  22  of  the  Act  3  and  4  Will.  IV.,  c.  77. 
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and  inducted  into  office.^  The  provost  or  magistrate  so 
presiding  Avill  have  a  deliberative,  and  in  cases  of  eqnaHty, 
a  casting  vote.*  If  all  the  persons  who  held  the  offices  of 
provost  and  magistrates  were  included  in  the  third  who  so 
went  out  of  office,  then,  if  they  or  any  one  of  them  are 
re-elected  members  of  council,  the  person  who  held  the 
office  of  provost  or  senior  magistrate  who  may  be  so  re- 
elected, and  may  be  present  at  the  meeting,  will  preside 
thereat,  till  a  provost  is  elected  and  inducted  into  office, 
and  will  have  a  deliberative,  and  in  cases  of  equality  of 
votes,  a  casting  vote  ;  but  if  none  is  re-elected  a  member 
of  council,  the  retiring  provost  or  chief  magistrate,  or  fail- 
ing him  the  retiritig  magistrate  next  in  seniority,  must 
attend  and  preside  at  such  meeting  until  the  provost  has 
been  elected  and  inducted  into  office.  Such  retiring 
provost  or  magistrate  so  presiding  has  no  deliberative  vote 
in  such  meeting,  but  in  case  of  equality  of  votes  has  a 
casting  vote.* 

141.  After  the  meeting  has  been  constituted,  the  town- 
clerk  should  read  the  minutes  of  all  the  previous  steps 
of  the  election.  Thereafter,  if  any  councillor  is  present 
who  w^as  unable  to  attend  the  meeting  to  declare  his 
acceptance  of  office,  but  had  accepted  by  letter,  and  had 
produced  evidence  of  his  being  a  burgess  of  the  burgh, 

>  In  1835  the  Commissioners  on  Municipal  Corporations  in  Scotland 
recommended  that  ^^it  ought  to  be  expressly  provided  that,  in  the 
absence  of  the  chief  or  senior  magistrates,  the  bailies  and  councillors,  in 
the  order  of  their  seniority  in  council,  should  be  entitled  to  act  in  their 
room," — General  Report,  p.  96. 

*  See  section  24  of  the  Act  3  and  4  Will.  IV.,  c.  76  ;  and  section  22 
of  the  Act  3  and  4  Will.  IV.,  c.  77. 

*  See  section  6  of  the  Act  15  and  16  Victoria,  cap.  32. 

The  Lord  Provost  of  Edinburgh  v.  The  Commissioners  of  Police, 
Leith,  28th  May  1828;  6  S.  873.  By  the  statute  for  the  regulation  of 
the  municipal  government  of  Leith,  it  was  enucted  that  at  the  meeting 
of  the  conunissioiiers,  the  ^^  Lord  Provost  (of  Edinburgh)  the  admiral 
or  senior  bailie  of  Leith  present,  etc.,  or,  in  their  absence,  such  one  of 
the  conmiissioners  as  shall  for  that  purpose  be  chosen  by  a  majority  of 
the  commissioners  prettent,  shall  be  preses."  The  commissioners  having, 
in  absence  of  the  provost,  chosen  the  senior  baiiie  of  Leith,  although  the 
admiral  was  present,  a  bUl  of  suspension  and  interdict  at  the  instance  of 
the  provof  t  and  admiral  was  passed. 
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as  above  explained,  he  will  take  a  declaration  de  fideli 
administratione, 

142.  In  Edinburgh  the  persons  elected  to  the  offices 
of  dean  of  guild  and  deacon  convener,  or  convener 
of  trades,  by  the  guild  brethren  and  convenery  re- 
spectively; and  in  Glasgow,  the  persons  elected  to  the 
offices  of  dean  of  guild  and  deacon  convener  by  the 
Merchants'  House  and  Trades'  House  respectively,  are,  by 
virtue  of  such  election,  constituent  members  of  the  town 
coimcils  of  these  cities,  and  enjoy  all  the  powers, 
and  perform  all  the  functions,  enjoyed  or  performed  by 
such  office-bearers  in  these  cities  at  the  time  of  the  pass- 
ing of  the  Act  3  and  4  Will.  IV.,  cap.  76.  The  per- 
sons elected  to  the  office  of  dean  of  guild  by  the  several 
guildries  of  Aberdeen,  Dundee,  and  Perth,  are  in  like 
manner,  in  virtue  of  such  election,  constituent  members 
of  the  town  coimcils  of  these  burghs  respectively,  and 
as  such  enjoy  all  the  powers,  and  perform  all  the  func- 
tions, exercised  and  enjoyed  at  the  time  of  the  passing  of 
the  act  by  the  persons  who  then  held  the  office  of  dean  of 
guild  in  these  burghs.  At  all  annual  elections  under 
the  act  in  these  cities  and  burghs  accordingly,  only  such 
a  number  of  councillors  are  elected  as,  with  the  additions 
of  the  deans  of  guild  and  conveners,  makes  up  the  num- 
ber of  councillors  which  existed  therein  at  the  time  when 
the  act  was  passed.  The  town  councils  of  Edinburgh, 
Glasgow,  Aberdeen,  Dundee,  and  Perth  are  prohibited 
by  the  act  from  electing  any  other  persons  to  fill  the 
offices  or  perform  the  functions  of  deans  of  guild  or 
conveners,  but  these  offices  are  appointed  to  be  held  and 
exercised  in  the  said  coimcils  and  otherwise  by  the  per- 
sons elected  in  the  manner  above  referred  to  ex- 
clusively.^      These    provisions    are    expressly    reserved 


>  S  and  4  Will.  IV.,  cap.  76,  section  22. 

On  this  provision  the  Commissioners  on  Municipal  Corporations  in 
Scotland  made  the  following  obseirations : — 
**  In  the  recent  Act  of  Parliament  relative  to  the  election  of  burgh 
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by  "  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1868.^"  With  the  exceptions  above  specified,  the  oflBces 
and  titles  of  deacon,  and  of  convener  and  dean  of 
guild,  and  of  old  provost  and  old  bailie,  as  oflBcial 
and  constituent  members  of  any  town  council, 
were  declared  by  the  Act  3  and  4  Will.  IV.,  cap.  76,* 
to  cease  after  the  completion  of  the  first  election 
under  it. 

In  each  of  Edinburgh  and  Glasgow,  accordingly,  the 
certificates  of  the  election  of  the  dean  of  guild  and 
deacon  convener,  or  convener  of  the  trades,  and  in  each 
of  Aberdeen,  Dundee,  and  Perth,  the  certificate  of  the 
election  of  the  dean  of  guild,  should  be  produced  and 
read  at  this  stage  of  the  proceedings,  and  if  these  several 
office-bearers  are  present  and  accept  their  respective 
offices,  they  will  take  the  declaration  defidtli  adminiatratione 
officii.  Whether  the  dean  of  guild  who  has  judicial  duties 
to  discharge  should  take  any  farther  declaration,  is  not 
free  from  doubt.  The  practice  in  Edinburgh,  since  the 
passing  of  the  Act  31  and  32  Victoria,  cap.  72,  has 
been  to  administer  to  him  the  declaration  appointed  by 

couDcils,  a  certain  anomaly  has  been  adopted  in  reference  to  a  few 
burghs,  the  expediency  of  which  we  feel  ourselves  compelled  to  question. 

'^  In  each  oi  the  burghs  of  Edinburgh,  Glasgow,  Dundee,  and  Perth, 
the  dean  of  guild,  elected  by  the  guild- brethren,  and,  in  each  of  the  two 
former  burghs,  the  deacon  convener,  elected  by  the  convenery,  is,  by 
that  act,  declared  to  be,  in  virtue  of  these  elections,  a  constituent  member 
of  council. 

*^  We  have  been  unable  to  discover  any  reason  why  these  particular 
corporations  should  be  endowed  with  that  extraordinary  privilege.  In 
the  towns  where  this  anomaly  exists,  even  more  generally  than  in  those 
of  an  inferior  class,  the  members  of  these  corporations  are  also,  with 
perhaps  a  few  exceptions,  qualified  electors  under  the  statute ;  and  the 
practical  result  must  be  to  bestow  on  them  a  double  share  of  representa- 
tion in  the  general  council  of  the  burgh.  This  we  cannot  but  regard  as 
an  evident  ^parture  from  the  general  principle  and  spirit  of  the  act ; 
and  we  thei^oro  beg  leave  to  recommend  that  those  seats  ex  officio  should 
be  takfU  away,  and  that  these  councillors  should  be  replaced  by  election. 
But  of  course  the  council  must  choose  either  out  of  their  own  number 
or  otherwise,  as  they  may  think  fit,  a  dean  of  guild,  or  other  functionary, 
to  discharge  the  duties  pointed  out  for  that  officer  under  the  head  of 
Jurisdiction.*^    [General  Report,  p.  94.] 

1  Section  10. 

'  Section  19. 
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that  act.^      In  Glasgow  the  practice  is  for  the  dean  to 
take  the  oath  of  allegiance  and  the  judicial  oath. 

143.  In  the  event  of  two  or  more  vacancies  having 
occurred  in  any  ward,  and  having  been  filled  up  at  the 
immediately  previous  election  by  the  nomination  of  an 
equal  number  of  persons  to  fill  these  vacancies,  without 
any  poll  having  been  required,  in  terms  of  "  The  Mimicipal 
Election  Amendment  (Scotland)  Act,  1870,"  or  in  the  event 
of  such  vacancies  having  been  supplied  by  the  election  of 
the  requisite  number  of  councillors  by  an  equality  of  votes, 
the  majority  of  the  town  coimcil,  including  the  councillors 
80  elected,  must  determine  the  order  in  which  the  coun- 
cillors so  elected  shall  retire  from  the  council.*  It  will 
be  the  duty  of  the  town-clerk,  therefore,  to  bring  the  facts 
under  the  consideration  of  the  town  coimcil.  When  the 
councillors  thus  elected  for  the  several  wards  agree  as  to 
the  order  in  which  they  are  to  retire,  they  will  explain 
the  arrangement  they  propose,  and  ask  the  council  to  give 
effect  to  it,  which  the  coimcil  may  do  or  not  do,  as  it 
pleases.  If  the  arrangement  is  approved  of  by  the 
coimcil,  the  matter  will  be  settled  accordingly.  If  it  is 
not  approved  o^  the  order  of  retirement  will  have  to  be 
determined  by  a  vote  of  the  council.* 

144.  There  is  an  obvious  convenience  in  having  the  roll 
of  the  council  so  prepared  as  to  show  the  order  in  which 
the  members  fall  to  retire,  and  to  have  the  roll  formally 
sanctioned  by  the  council.  That  may  be  conveniently  done 
at  this  stage  of  the  proceedings  in  the  form  of  a  represen- 
tation by  the  town-clerk,  submitting  the  names  of  the  coun- 
cillors, arranged  in  the  order  of  their  election — those  elected 
say  in  1873  being  placed  before  those  elected  in  1874, 
and  those  elected  in  1874  before  those  elected  in  1875, 
and  those  elected  in  each  year  by  a  poll  in  which  there 

'  See  form  of  minute,  Appendix  xvi.,  No.  81,  p.  [224], 
'  See  sectiou  5  of  **The  Municipal  Elections  Amendment  (Scotland) 
Act,  1870." 
•  See  form  of  minute,  Appendix  xvi.,  No.  31,  pp.  [224]  [226]. 
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was  not  an  equality  of  votes  in  favour  of  two  or  more 
candidates  being  placed  with  reference  to  the  number  of 
votes  given  for  each — the  councillor  who  had  the  fewest 
votes   being  placed   first,   then   he  who   had   the  next 
fewest  votes   being  placed  second,  and  so  on.^    When 
two  or  more   coimcillors   have  been   elected  without  a 
poll  imder  the  provisions  of  "The  Mimicipal   Elections 
Amendment  (Scotland)   Act,    1870,"   or  by   an  equality 
of  votes  in  the  case  of  a  poll,  and  when  the  coimcil  has 
determined  the  order  in  which  they  must  retire,  as  ex- 
plained in  the  preceding  observations,  the  town-clerk  will, 
of  course,  give  efiect  to  such  determination  by  arranging 
the  roll,  so  that  those  who  remain  longest  in  office  for  the 
burgh  shall  be  placed  lowest.     When  a  burgh  is  divided 
into  wards,  the  councillors  for  each  ward  must  be  kept 
together,  and  placed  in  the  order  above  explained.*     The 
coimcil  should  then  declare  the  roll  so  submitted  to  be 
the  roll  of  the  coimcil,  but  direct  the  magistrates  and 
oflBce-bearers  to  be  called  before  the  ordinary  councillors, 
and  to  be   so  placed  in  the   sedenmts,  if  that  is  the 
practice  in  the  burgh.* 

^  See  No.  119  of  these  Observatioiui. 

•  See  form  of  representation,  and  deliverance  of  the  coimcil  thereon  in 
the  minute  of  meeting.  Appendix  xvi.,,No.  3 1 ,  p.  [225]. 

•  The  preparation  of  the  roll  of  the  council,  m  such  a  way  as  to  show 
the  order  in  which  the  councillors  retire  from  office,  was  recommended  by 
the  Commissioners  on  Municipal  Corporations  in  Scotlaod,  in  their 
General  Report  in  1835.  On  that  subject  they  observed  : — '*  The  present 
statutory  rule  for  regulating  the  rotation  of  the  council  is,  in  one  par- 
ticular, attended  with  ambiguity.  It  is  enacted  that,  after  the  year  1835, 
*  the  third  of  the  councillors  so  annuaUy  going  out  of  office  shall  always 
consist  of  the  councillors  who  have  been  longest  in  othce;'  but 
the  councillors  being  generally  elected  in  classes,  there  will,  in 
almost  every  case  Vhere  an  occasional  vacancy  shall  occur  by  death  or 
resignation,  be  a  difficulty  in  fixing  which  individuals  in  the  class  are  to 
be  considered  as  having  been  longest  in  office.  This  difficulty  might  be 
obviated  in  various  ways ;  but  the  most  expedient  mode,  as  it  appears  to 
us,  and  certainly  that  which  with  the  small^  change  on  the  existing  en- 
actments will  nukke  the  statutory  rotation  intelligible  and  operative,  is  to 
make  it  imperative  on  town  councils  to  keep  a  roll  of  the  coundllon  in 
the  order  in  which  they  happen  to  present  the  evidence  of  their  having 
been  elected,  and  to  declare  that  that  councillor  shall  be  held  and  con- 
sidered to  have  been  longest  in  office,  in  the  sense  of  the  statute,  whose 
name  stands  first  entered  in  the  roll ''  (p.  96).    Having  regard,  however, 
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145.  The  council  may  then  proceed  to  elect  such 
magistrates  and  office-bearers  as  may  be  required  to 
supply  the  vacancies  occasioned  by  the  retirement  of  the 
third  of  the  council,  or  to  manage  the  affairs  of  the  burgh. 

Section  17  of  the  Act  3  and  4  Will.  IV.,  cap.  76,  required 
the  councillorsof  every  royal  burghnot  included  in  schedule 
F  (which  schedule  was  repealed  by  section  3  of  the  Mimi- 
cipal  Elections  Amendment  (Scotland)  Act,  1868)  to  meet 
on  the  third  lawful  day  after  the  election  of  the  whole 
number  of  councillors  in  November  1833,  and  elect  from 
among  their  own  number  a  provost  or  chief  magistrate, 
the  number  of  baiUes  fixed  by  the  set  or  usage  of  the 
burgh,  a  treasurer,^  and  "  other  usual  and  ordinary  office- 
bearers "  existing  in  the  council  at  the  time  '*  by  the  set 
or-  usage  of  the  burgh,"  and  also  to  elect  the  managers 
of  any  charitable. or  other  public  institution  existing  in 
connection  with  the  burgh,  the  appointment  of  the 
managers  to  which  was  vested  in  the  magistrates  and 
coimcil  at  the  time  of  the  passing  of  the  act.'  That 
provision,  as  regards  the  election  of  office-bearers, 
was,  however,  modified  by  section  19,  which,  except 
in  the  cities  and  burghs  mentioned  in  No.  142  of  these 
Observations,  and  to  the  effect  therein  explained,  abol- 
ished the  offices  and  titles  of  deacon  and  of  convener  and 

to  subsequent  legislation,  as  intemreted  in  the  case  of  Thomson  v.  The 
Magistrates  of  Uutherglen,  17th  February  1876,  referred  to  in  No.  119 
of  Siese  Observations,  the  names  of  the  councillors  should  now  be 
placed  on  the  roll,  with  reference,  not  to  the  order  in  which  the  several 
coimcillors  may  have  presented  the  eviiience  of  their  election,  but 
to  the  number  of  votes  given  for  each,  when  there  was  inequality  in  the 
number  of  votes,  and  to  the  order  in  which  the  council  may  have  appointed 
them  to  retire,  in  the  event  of  their  having  been  elected  without  a  poll,  or 
by  an  equality  of  votes. 

'  In  1835  the  Commissioners  on  Municipal  Corporations  in  Scotland 
made  the  following  observations  as  to  the  office  of  treasurer  : — **  It  now 
only  remMins  to  take  notice  of  the  office  of  treasurer,  who  in  all  burghs  is 
at  preseut  a  member  of  council ;  and  in  those  burghs  where  there  is  no 
chamberlMiii,  has  the  duty  committed  to  him  of  managing  the  pecuniary 
affairs  of  the  corporation.  We  are  of  opinion  that  in  all  cases  this  duty 
should  be  entrusted  to  an  ofiBcer  who  is  not  a  member  of  coimcil ;  and 
that  the  duty  of  the  treasurer  should  be  confined  to  a  superintendence  of 
the  proceedings  of  the  chamberlain,  or  other  officer  to  whom  the  duty  of 
chamberlain  is  committed." — General  Report,  p.  97. 

s  8  and  4  WilL  IV.,  cap.  76,  section  17. 
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dean  of  guild  as  official  and  constituent  members  of 
every  town  council,  but  empowered  the  councillors  of 
every  burgh  in  which,  at  the  time  of  the  passing  of  the 
act,  there  was  a  dean  of  guild,  thereafter  to  elect,  "  by  a 
majority,"  a  member  of  the  council  to  perform  the  duties 
and  functions  previously  performed  by  the  dean  of  guild 
in  such  council,  or  in  any  dean  of  guild  court  of  such 
burgh.  It  also  abolished  in  every  town  council  the  offices 
and  titles  of  old  provost  and  old  bailie  as  official  and 
constituent  members  of  the  council,  and  all  distinctions 
between  trades  bailies  and  merchant  bailies,  or  trades 
councillors  and  merchant  councillors.  But  section  20 
enacted  that  where,  previous  to  the  passing  of  the  act, 
any  trust,  management,  or  direction  was  conferred  on 
members  of  the  coimcil,  under  the  denomination  of 
old  provost,  old  bailie,  or  old  dean  of  guild,  or  of  mer- 
chant or  trades  bailie,  or  merchant  or  trades  councillors 
respectively,  the  town  councils  elected  under  the  pro- 
visions of  the  act  should,  immediately  after  their  accep- 
tance and  induction  into  office,  elect  from  their  own  body 
such  a  number  of  persons  to  be  such  trustees,  managers, 
or  directors  as  were  appointed  to  these  offices  before  the 
act  was  passed,  and  all  the  powers  and  functions  which 
formerly  appertained  thereto  are,  by  virtue  of  such  election, 
declared  to  be  vested  in  the  persons  so  elected. 

The  Act  3  and  4  Will.  IV.,  cap.  77,  fixed  the  number  of 
magistrates  and  office-bearers  to  be  elected  in  the  several 
parliamentary  burghs,  and  appointed  the  councillors  elected 
under  its  provisions  to  meet  on  the  third  lawful  day  after 
the  election  of  the  whole  number  of  councillors  in  Novem- 
ber 1833,  and  elect  "by  a  plurality  of  voices"  such  magis- 
trates^ and  office-bearers,  and  also  the  managers  of  any 
charitable  or  other  public  institution  existing  in  or  con- 

>S  and  4  Will.  IV.,  cap.  77,  sections  18,  14,  15,  and  16.  A 
provost,  four  bailies,  and  a  treasurer  were  assigned  to  each  of  Paisley, 
Greenock,  Leith,  and  Kilmarnock.  A  provost,  three  bailies,  and  a 
treasurer  were  assigned  to  Falkirk,  Hamilton,  Peterhead,  Musselburgh, 
and  Airdrie.  A  provost  and  two  bailies  were  assigned  to  Port-Glasguw, 
Cromarty,  and  Portobello,  and  two  bailies  were  assigned  to  Oban. 


248  PROCEEDINGS  AT  FIRST  BIEETma  OF  COUNCIL.  [OU^yations 

nected  with  these  burghs  respectively,  the  appointment 
of  the  managers  of  which  was  vested  at  the  passing  of  the 
act  in  the  magistrates  and  town  council  of  such  burghs.^ 
In  case  of  equality  of  votes,  the  councillor  who  had  the 
greatest  number  of  votes  at  the  'election  of  councillors  was 
empowered  to  give  a  casting  or  double  vote.*  Where, 
previous  to  the  passing  of  the  act,  any  trust  or  manage- 
ment was  conferred  on  the  magistrates  and  councils  of 
any  parliamentary  burgh,  the  magistrates  and  councils 
elected  imder  its  provisions  were  declared  to  have  the  same 
powers  and  rights  as  such  trustees,  managers,  and  directors 
as  previously  belonged  to  the  magistrates  and  councils  of 
the  burgh  ;  and  where  any  such  trust  or  management  was 
conferred  on  any  particular  members  of  the  council,  or 
magistracy,  or  office-bearers  of  the  burgh  previous  to  the 
passing  of  the  act,  the  town  coimcils  elected  under  its 
provisions  were  required  immediately  after  their  accep- 
tance and  induction  into  office  to  elect,  from  their  own 
body,  the  requisite  number  of  persons  to  be  trustees  or 
managers,  in  the  same  way  as  royal  burghs  were  directed 
to  do.* 

Both  acts  provided  that  when  any  magistrate  or  office- 
bearer of  a  royal  or  parliamentary  burgh  (other  than  the 
provost  or  chief  magistrate  and  treasurer),  is  in  the  third 
of  the  council  going  out  of  office,  the  place  of  such  magis- 
trate shall  be  supplied  by  election  by  the  council  as  soon 
as  the  full  number  thereof  is  completed  by  the  election 
of  the  third.* 

The  Act  15  and  16  Vict.,  cap.  33,*  reduced  the  number 
of  councillors  and  magistrates  to  be  elected  in  1852  and 
subsequent  years  in  the  several  royal  burghs  specified  in 
the  schedule  annexed  to  the  act.*    The  Municipal  Elections 


»  Section  17.  »  Sections  13,  14,  15,  16,  and  17. 

» 3  and  4  Will.  IV.,  cap.  77,  section  19. 

*  Section  24  of  3  and  4  Will.  IV.,  cap.  76  ;  section  22  of  3  and  4  Will. 
IV.,  cap.  77. 

*  Sections  2  and  3. 

'  This  schedule  included  all  the  ro)ral  burghs  specified  in  schedule  F  to 
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Amendment  (Scotland)  Act,  1868^  increased,  from  and 
after  December  1868,  the  number  of  magistrates  to  be 
elected  in  the  royal  burgh  of  Dunfermline,  and  the 
number  of  magistrates  and  councillors  to  be  elected 
in  the  parliamentary  burghs  of  Hawick  and  Gala- 
shiels.* Farther  changes  have  also  been  made  as  regards 
several  royal  and  parliamentary  burghs  by  local  Acts  of 
Parliament. 

In  every  royal  burgh,  therefore,  the  number  of  magis- 
trates and  oflBce-bearers  to  be  in  oflBce  at  one  time  is 
fixed  by  the  usage  or  set  of  the  burgh,  subject  to  the 
modifications  above  explained,  unless  where  otherwise 
prescribed  by  the  Act  15  and  16  Victoria,  cap.  35,  or  by 
any  local  act.  The  number  in  every  parliamentary  burgh 
is  fixed  by  the  Acts  3  and  4  Will.  IV.,  cap.  77,  and  the 
Municipal  Elections  Amendment  (Scotland)  Act  1868,  or 
by  local  acts. 

Keference  will  afterwards  be  made  to  the  period  during 
which  magistrates  and  office-bearers  hold  office.* 

146.  With  a  view  to  the  election  of  the  required 
number  of  magistrates  and  office-bearers,  the  clerk  should 
state  what  are  the  vacancies  to  be  filled  up,  after  which 
the  elections  should  be  proceeded  with,  ainless  there 
are  good  and  sufficient  reasons  fqr  postponing  them.  A 
motion  to  delay  proceeding  with  the  election,  if  opposed, 
should  be  met  by  an  amendment  to  proceed,  on  which 
nothing  involving  a  separate  issue  should  be  engrafted. 
The  vote  should  then  be  taken  as  between  the  motion 
and  amendment.  If  the  amendment  be  carried,  every 
magistrate  and  councillor  present  will  have  an  oppor- 
tunity of  voting  for  or  against  the  several  candidates  who 

the  Act  8  and  4  Will.  IV.,  cap.  76,  except  Bervie  and  Kintore,  which 
Btill  elect  the  number  of  magistrates  and  councillors  specified  in  the  set 
of  these  burghs  respectively. 
»  Section  12. 

*  Hawick  and  Galashiels  were  constituted  parliamentary  burghs  by 
*'  The  Representation  of  the  People  (Scotland)  Act,  1868 ''  (31  and  32 
Victoria,  cap.  48). 

*  See  Nos.  162  to  166,  both  indusiye,  of  these  Observations. 

R 
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may  be  nominated.  If,  however,  the  motion  to  adjourn 
the  election  be  carried,  and  the  minority  deem  the  ad- 
journment to  be  made  on  ineuflBcient  groimds,  and  in  mala 
Jide,  they  may  protest  against  it,  proceed  with  the  election, 
and  have  the  whole  question  disposed  of  by  the  court.^ 

If,  when  the  elections  are  proceeded  with,  only  one 
person  is  proposed  for  each  of  the  vacant  offices,  and  the 
election  is  made  imanimously,  no  question  can  arise ;  or, 
if  two  persons  are  nominated  for  one  office,  a  vote  of  the 
coimcil,  as  between  the  two  candidates, — the  chief  or 
senior  magistrate  present  hadng  a  double  or  casting 
vote  in  case  of  equality, — will  determine  the  election. 
But  if  three  or  more  persons  are  nominated  for  an  office, 
the  question  arises,  in  what  maimer  is  the  vote  to  be 
taken  ?  Curiously  enough,  no  case  has  occurred  in  any  of 
the  larger  burghs,  so  far  as  the  writer  is  aware,  in  which 
it  has  been  necessary  to  have  this  question   decided. 

^  See  the  case  of  Gibson  and  Others  v.  Kerr  and  Othere,  20th  December 
1856,  19  D.  261.  In  that  case  a  motion  was  made  at  the  usual 
meeting  for  the  annual  election  of  office-bearers  of  the  royal  burgh 
of  Stranraer  to  adjourn  the  election.  The  motion  was  met  by  an 
amendment  to  proceed  with  the  election,  and  to  elect  certain  gentle- 
men to  the  offices  of  bailie  and  treasurer.  On  a  Tote,  the  motion 
was  carried  by  a  majority  of  ten  to  seven,  whereupon  one  of  the  mino- 
rity protested  ^Hhat  as  no  other  candidates  had  1)ceu  proposed  for 
election  at  the  statutoiy  meeting,  the  gentlemen  named  oy  nim  have 
been  duly  and  lawfully  elected."  A  note  of  suspension  and  interdict 
was  then  brought  by  the  minority  to  prevent  the  majority  proceeding  with 
an  election  in  terms  of  their  resolution,  but  it  was  held  (dub.  Lord 
Deas)  that  suspension  was  incompetent.  In  expressing  his  opinion,  Lord 
Deas  thus  pointed  out  the  irregularity  which  was  conmiittea :  *^  At  the 
meeting  of  7th  November,  a  motion  was  made  to  adjourn  the  election  of 
office-bearers  to  a  future  day.  This  was  met  by  what  is  called  an 
amendment,  but  which  was  truly  both  an  amendment  and  a  motion, 
embracing  two  things  quite  distinct  in  themselves,  and  which  ought  not 
to  have  been  linked  together — namely,  Ist^  That  the  election  be  at  once 
proceeded  with ;  and  23,  That  certain  persons  named  should  be  elected. 
Now,  if  the  question  had  been  first  put — *  Adjourn,  or  proceed  ?  ' — the 
whole  councillors  present  would  afterwards  have  had  a  proper  oppor- 
tunity of  voting  or  declining  to  vote  for  or  against  the  particular  persons 
Eut  in  nomination,  which,  as  the  matter  was  managed,  they  have  not  yet 
ad.  According  to  the  best  opinion  I  can  form  at  this  moment,  this 
objection  to  the  proceedings  appears  to  me  to  be  well  founded,  and,  the 
case  being  pressed  to  judgment  on  the  argument  as  it  stands,  I  can  only 
go  upon  this  opinion.''  See  Lord  Ivory's  opinion  as  to  t^e  competency  of 
adjourning  sucn  elections,  in  footnote  to  No.  189  of  t^eee  Observations. 
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The  usual  practice  in  Edinburgh  is  for  the  magis- 
trates and  council  to  ascertain,  at  a  private  meet- 
ing, what  candidates  for  the  several  offices  have  the 
support  of  the  largest  number  of  members  of  council, 
and,  at  the  public  meeting,  to  elect  these  candidates 
without  a  division.^  In  Glasgow  greater  deference 
is  shown  to  the  wishes  of  the  Lord  Provost,  whose 
selection  of  the  magistrates  and  office-bearers  who 
are  to  act  with  him  is  usually  accepted.  In  contested 
elections,  however,  when  three  or  more  candidates  are 
proposed,  the  practice  is  to  take  a  vote  first  upon  all 
the  candidates,  and  to  strike  off  the  candidate  who 
has  the  fewest  number  of  votes,  then  to  take  a  vote 
upon  the  remaining  candidates,  striking  off  the  candi- 
date who  has  fewest  votes,  and  so  to  proceed  till 
either  one  candidate  receives  the  votes  of  an  absolute 
majority  present,  when  he  is  at  once  declared  to  be 
elected,  or  imtil  only  two  candidates  remain,  when  the 
vote  is  taken  as  between  them  in  the  usual  way,  the 
majority  of  votes  determining  the  election.  It  has  been 
maintained,  however,  that  the  17th  and  24th  sections 
of  the  Act  3  and  4  William  IV.,  cap.  76,  do  not  sanction 
such  a  mode  of  voting,  and  that  the  candidate  who  has 
the  largest  number  of  votes  on  the  first  vote  must  be 
declared  to  be  elected.  These  sections  provide  that 
the  election  of  magistrates  and  office-bearers  shall  be 
"  made  by  plurality  of  voices,"  the  chief  or  senior  attend- 
ing magistrate  having  a  double  or  casting  vote  in  case  of 
equality,  and  it  has  been  argued  that  imder  them  only 
one  vote  can  be  taken.  The  importance  of  the  issue  thus 
raised  is  apparent,  when  it  is  considered  that  imder  such 
a  mode  of  voting,  a  person  may,  in  certain  circumstances, 
be  elected  by  a  small  minority  of  the  coimcil.  Ij^  for 
example,  in  a  council  consisting  of  41  members,  four  candi- 

^  An  election  by  ballot  would  be  illegaL    Watsou  against  the  Glasgow 
Police  CommissionerB,   10th  March   1832,  S.  &  D.,  vol  z.,  p.  481. 
Baiday  and  Others  v.  The  Magistrates  and  Coundllors  of  Montrose 
7th  June  1817,  S.  &  D.,  yol  x.,  p.  859,  Appendix. 
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daUff  were  prypofe^A  *ii4  A  recjeired  li  rotet  B IL  C  10, 
a&d  D  f<,  A  woidd  b&  elected  ahhoo^  all  the  rappoiten  of 
B,  C,  aod  D,  t/^  the  nuciler  of  2?.  iscgiit  be  prepared  to  vote 
for  B  '/r  C  or  D  in  prefereiice  to  A-  The  writer  con- 
adted  the  towD-clerk«  of  eexeral  of  the  larger  hirghs 
on  thi«  point,  prerioiu  to  the  elections  of  1$72.  and 
thej  concurred  with  him  in  thinking  that  there  is  no- 
thinj^  in  the  provisions  of  the  acts  referred  to  to 
prevent  the  elections  of  magistrates  and  office-bearerB 
from  proceeding  in  the  manner  in  which  other  elections 
are  ordinarily  conducted;  and  that  an  Section  so 
conducted  would  be  ^made  by  a  plurality  of  voices" 
in  the  sense  of  the  statutes.  They,  therefore,  re- 
solved, notwithstanding  the  opinion  of  eminent  counsel 
to  the  oppK>8ite  effect,^  to  recommend  adherence  to 
the  usual  mode  of  election  in  the  event  of  any  question 
being  raised*'    Of  course  the  taking  of  a  second  or  third 

*  In  SDiicipfttioD  of  the  qoeftioo  being  ratted  in  eonnectioD  with  the 
election  of  a  lord  proToet  in  1851,  the  town-clerks  of  Edinburgh  oonsolted 
the  Dean  of  Ffuraltj,  now  the  Ixml  Jastice-Clerk(LordMoncreiff),  and 
Mr.,  afterwards  Ixird,  Anderson. — (1.)  As  to  whether  the  town  council 
could  competently  regulate  the  manner  of  taking  the  rote,  or  in  an  j  way 
interfere  with  tlie  matter?  To  this  question  these  counsel  answered, 
— **  We  are  of  opinion  that  it  will  not  be  competent  for  the  town 
council  assembled,  on  the  the  day  of  election,  to  make  anj  regulation 
affecting  the  manner  of  taking  the  Tote.  The  election  of  the  proTOst 
is  regulated  by  statute,  and  the  town  council  must  abide  by  and  act 
on  the  statutory  enactment."  (2.)  As  to  how  the  vote  was  to  be. 
taken  ?  If  only  once,  whether  it  would  be  the  duty  of  the  chainnan 
arul  clerks,  even  though  so  required,  to  refuse  to  put  it  a  second  time  ? 
and  (3.)  If  the  Yote  could  only  be  taken  once,  would  it  be  the  duty  of 
the  chairman  to  declare  the  candidate  having  the  greatest  number  of 
voten,  even  though  that  be  a  minority  of  the  meeting,  duly  elected  Lord 
I'roTost,  and  to  proceed  accordingly?  To  these  questions  counsel 
answered, — **Wo  are  of  opinion  that,  according  to  the  sound  con- 
struction of  the  1 7th  and  24th  sections  of  the  statute,  the  TOte  must  be 
taken  only  once,  and  that  it  will  be  the  duty  of  the  chairman  to  declare 
the  candidftte  having  the  greatest  number  of  rotes,  even  though  that  be 
the  minority  of  the  meeting,  to  be  duly  elected  Lord  Provost.  The 
•tntute  (loos  not  warrant  any  other  mode  of  proceeding." 

*  After  the  above  resolution  had  been  come  to,  the  writer  con- 
sulted the  then  Solicitor- General  (Mr.  A.  R.  Clark),  on  the  subject, 
and  received  from  him  the  following  confirmatory  opinion : — 

**  In  my  opinion,  the  proper  form  of  taJ[ing  the  yote  is  to  strike  off 
the  oandioate  who  has  the  fewest  votes,  and  to  follow  out  this  course 
until  no  more  than  two  remain,  the  vote  between  whom  will  be  decisive. 
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vote  cannot  prejudice  the  interests  of  the  person  having 
the  majority  of  votes  on  the  first,  if  that  should  ultimately 
be  found  to  be  the  only  vote  which  the  law  recognises. 
He  could  immediately  claim  to  have  been  duly  elected, 
and  protest  against  all  subsequent  voting  as  incompetent, 
and  the  question  might  thereafter  be  decided  in  a  process 
of  declarator,  or  other  competent  proceeding. 

147.  Except  in  the  special  case  of  the  provost  and 
magistrates  of  a  royal  or  parUamentary  burgh  being 
all  included  in  the  third  of  the  council  who  fall  to 
retire,  and  to  which  reference  is  made  in  No.  150  of 
these  Observations,  the  subsequent  procedure  in  the 
election  of  the  provost  or  chief  magistrate,  bailies,  and 
oflSce-bearers,  will  be  as  follows : — After  the  council  has 
elected  a  person  to  fill  the  oflSce  of  provost  or  chief 
magistrate,  the  town-clerk  should  call  upon  him  to  declare 
whether  he  accepts  oflSce,  and  if  he  accepts,  he  will  take 
the  declaration  appointed  by  the  Act  31  and  32  Vict.,  cap. 
72,  and  also  a  declaration  de  Jideli  administratione  officii. 
The  presiding  magistrate  will  then  invest  the  provost 
or  chief  magistrate  with  the  insignia  of  his  oflSce,  if  there 
be  such  insignia,  and  the  newly  elected  provost  or  chief 
magistrate  will  take  the  chair. 

148.  The  election  of  such  other  magistrates  or  oflBce- 
bearers  as  may  be  necessary  should  thereupon  be 
proceeded  with,   and  when    completed,  the  town-Kjlerk 


This  is  the  practice  which  obtains  in  the  election  to  offices  which  are 
within  the  patronage  of  the  council,  and  it  is,  I  think,  in  accordance 
with  the  provision  of  the  statute,  by  which  it  is  directed  that  the  office- 
bearers shall  be  elected  by  a  plurality  of  voices.  It  is  the  only  way  of 
securing  that  the  office-Dearers  shall  be  elected  by  a  majority  of  the 
coundl.  I  read  the  phrase  ^  plurality  of  voices '  as  meanmg  that  the 
office- bearers  shall  be  elected  by  a  majority  of  the  meeting. 

^^  I  do  not  think  that  it  would  be  competent  for  the  council  to  fix  any 
other  way  of  taking  the  vote.  I  think  that  the  vote  must  be  taken  in 
such  a  manner  as  that  the  office-bearer  shall  be  elected  by  a  majority^ 
and  the  only  way  of  doinjif  so  is  by  following  the  practice  which  has 
hitherto  existed,  and  which  is,  I  think,  the  most  consonant  to  the  pro« 
Tiiiions  of  the  act.'' 
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should  call  upon  the  persons  so  elected  seriatim  to 
declare  whether  they  accept  office.  If  they  accept, 
those  of  them  who  have  to  exercise  judicial  func- 
tions should  take  the  declaration  appointed  by  the 
Act  31  and  32  Victoria,  cap.  72,  and  all  of  them  should 
make  a  declaration  de  fideli  administrati^me  officii.  The 
provost  or  presiding  magistrate  should  then  invest 
them  with  the  insignia  of  office,  if  there  be  such,  and 
the  newly  elected  magistrates  and  office-bearers  should 
thereafter  take  the  places  assigned  to  them. 

149.  The  practice  in  some  burghs  is  to  elect  the  pro- 
vost, magistrates,  and  office-bearers  (when  such  elections 
have  to  be  made)  in  immediate  succession,  and  then  to 
call  upon  them  all  seriatim  to  state  whether  they  accept, 
after  which  they  take  the  requisite  declarations,  are 
severally  invested  with  the  insignia  of  office,  where  such 
insignia  exist,  and  are  inducted.  Where  no  vote  takes 
place  in  regard  to  the  bailies  and  office-bearers,  and 
where  the  presiding  magistrate  is  not  called  on  to  give  a 
casting  vote,  it  is  immaterial  whether  or  not  the  provost 
is  inducted  before  the  election  of  the  bailies  and  office- 
bearers is  proceeded  with,  but  il  a  vote  in  regard 
to  them  had  to  be  taken,  and  a  casting  vote  were 
required,  the  newly  elected  provost  would  seem  to  be  the 
proper  person  to  occupy  the  chair  and  to  give  that  vote. 
The  more  prudent  course  appears  to  be  to  complete  the 
election  and  induction  of  the  provost,  and  for  him  to  take 
the  chair  before  the  election  of  bailies  and  office-bearers 
is  proceeded  with.* 

^  In  December  1872  the  writer  submitted  the  point  to  the  then 
Solioitor-General  (Mr.  A.  R.  Clark),  in  the  form  of  the  following 
query : — 

*'  In  the  case  where  a  proTOst  falls  to  be  elected,  and  is  elected  by  a 
plurality  of  voices,  is  it  the  duty  of  the  presiding  magistrate  to  ad- 
minister the  requisite  oaths  to  the  person  elected,  and  forthwith  to 
induct  him  into  the  office,  so  as  to  give  the  newly  elected  provost  a 
double  or  casting  vote  in  the  event  of  an  equality  of  votes  in  r^^ard  to 
other  magistrates  and  office-bearers  ?  Or,  would  the  magistrate  who 
presided  at  the  election  of  the  provost  be  entitled  to  continue  to  preside 
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150.  When  the  provost  and  magistrates  of  a  royal  and 
parliamentary  burgh  have  all  been  included  in  the  third 
of  the  council  who  went  out  of  oflSce,  the  provost  or 
senior  magistrate,  who  may  continue  to  be  a  member  of 
council  by  being  re-elected,  and  who  may  be  present  at 
the  first  meeting  of  the  coimcil  after  the  annual  election, 
should   preside  imtil  the  provost  and  magistrates  have 
been  elected,  and  he  is  entitled  to  a  deliberative,  and,  in 
case  of  equality  of  votes,  to  a  casting  vote.    When  the 
provost  and  all  the  magistrates  are  included  in  the  third, 
and  none  are  re-elected  members   of  council,  then  the 
retiring  provost  or  chief  magistrate,  or,  failing  him,  the 
retiring  magistrate  next  in  seniority,  is  required  to  attend 
and  preside  at  such  meeting  until  the  meeting  shall  have 
elected  the  provost  and  magistrates,  as  the  case  may  be, 
and  no  longer;  and  such  provost  or  magistrate  has  no 
deliberative  vote  in  such  meeting,  but  has  a  casting  vote 
in  case  of  equality  of  votes.'     In  such  circumstances  the 
proper  course,  having  regard  to  the  express  provisions  of 
the  statute,  will  be  to  proceed  with  the  election  of  the 
provost,  and  all  the  magistrates  in  immediate  succession, 
then  to  call  upon  the  persons  elected  to  intimate  their 
acceptance,  and  thereafter  to  administer  the  requisite 
oath,  and  invest  them  with  the  insignia  of  office.    Till 
the  election  of  the  provost  and  magistrates  has  thus  been 
completed,  the  person  who  presides  will,  if  a  member  of 

throughout  all  the  other  elections,  and  if  necessary,  to  give  a  double  or 
casting  vote,  to  the  exclusion  of  the  newly  elected  provost?  " 

To  that  query  the  following  answer  was  given  : — 

'*  I  am  of  opinion  that  the  presiding  magistrate  ought  to  administer 
the  oath  to  the  person  who  is  elected  provost,  so  that  he  may  im- 
mediately proceed  with  the  the  discharge  of  his  duties.  It  is  only  where 
there  is  no  chief  magistrate  that  any  other  person  has  a  casting  yote, 
and,  in  my  opinion,  that  alternative  should  exist  no  longer  than  neoes- 
nty  requires. 

^  ^'  I  do  not  say  that  the  proceedings  would  be  irregular  if  the  provost 
did  not  preside  after  he  was  elected,  but  allowed  them  to  proceed  under 
the  presidency  of  the  original  chairman.  I  think,  however,  that  the 
regular  course  would  be,  that  he  should  take  the  chair  as  soon  as  he 
is  elected,  and  that  it  would  bo  illegal  to  exclude  him  from  it  if  he 
claimed  it." 

'  See  the  Act  15  and  IC  Vict.,  cap.  32,  sec.  6. 
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council,  have  both  a  deliberative  and  casting  vote ;  but  if 
not  a  member  of  coimcil,  will  only  have  a  casting  vote  in 
cases  of  equality.  As  soon  as  the  election  is  thus 
completed,  the  newly  elected  provost  should  take  the 
chair.^ 

151.  When  questions  arise  imder  disputed  elections, 
the  nature  and  form  of  the  proceedings  to  be  adopted 
must  be  determined  with  reference  to  the  &cts  of  each 
particular  case,  and  the  remedy  sought. 

The  Act  7  George  II.,  cap.  16,  established  a  summary 
process  of  petition  and  complaint  for  trying  aU  questions 
regarding  the  election  of  magistrates  and  councillors ;  *  and 
in  cases  decided  by  the  Court  of  Session  between  the  date 
of  that  act  and  the  Burgh  Reform  Act,  it  was  held  that 
Buch  questions  could  only  be  disposed  of  either  summarily 
by  petition  and  complaint,  or  by  the  ordinary  form  of  pro- 

'  This  was  the  course  recommended  by  Mr.  A.  R.  Clark  when  con- 
sulted by  the  burgh  of  Aberdeen  on  2d  October  1866,  in  view  of  the 
provost  and  all  the  magistrates  retiring  from  the  council  at  the  then 
ensuing  annual  election.  The  query  then  submitted  to  him  was  as 
follows  :  '*  At  the  meeting  of  the  council  on  Friday  for  the  election  of 
the  new  provost,  and  for  filling  up  the  vncancies  in  the  offices  of  bailies, 
how  long  does  the  party  who  takes  the  chair  at  that  meeting  continue 
to  preside  ?  Does  he  leave  the  chair  immediately  on  the  new  provost 
being  elected,  or  does  he  remain  as  chairman  and  give  his  casting  vote 
(if  required)  both  in  the  election  of  the  new  provost  and  the  new 
bailies  ?  "  To  that  query  he  returned  the  following  answer : — "  The 
sixth  section  of  the  act  declares  that  the  retiring  provost  shall  preside 
'  until  the  meeting  shall  have  elected  the  provost  and  magistrates 
respectively.*  Having  regard  to  this  enactment,  I  am  of  opinion  that 
the  safe  and  proper  course  is  for  the  retiring  provost  to  continue  to 
preside  until  tne  provost  and  magistrates  are  elected.  The  officials  so 
elected  can  then  declare  their  acceptance  of  office,  and  be  sworn  in. 
This  course  is,  in  my  opinion,  in  accordance  with  the  sixth  section  of 
the  act,  and  is  not  in  tne  least  inconsistent  with  the  fifth,  because  the 
retiring  Lord  Provost  continues  in  office  until  his  successor  is  appointed 
and  comes  into  office^  which  he  cannot  do  until  he  is  sworn  in.*' 

'  Section  7  ofthat  act  enacted  ^^  That  it  shall  and  may  be  lawful  to 
and  for  any  magistrate  or  councillor  of  the  borough  who  apprehends 
any  wrong  whs  done  at  any  annual  election,  to  bring  his  action  before 
the  Court  of  Session  in  Scotland  for  rectifjring  such  abuse,  or  for  mak- 
ing void  the  whole  election  (if  illegal)  only  within  the  space  of  eight 
weeks  after  such  election  is  over ;  and  the  Lords  of  Session  shall,  and 
they  are  hereby  expressly  authorised  and  required  to  hear  and  deter- 
mine the  cause  summarily,  and  to  allow  to  the  party  that  shall  prevail 
their  full  costs  of  suit." 
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cesB  of  reduction  or  declarator.*  After  the  Burgh  Reform 
Act  was  passed,  however,  it  was  held  in  Thomson  v.  The 
Magistrates  of  Wick,  that  petition  and  complaint  was  not 
a  competent  mode  of  trying  questions  of  disputed  muni- 
cipal elections.*  Subsequently  the  Court  of  Session  held 
that  the  validity  of  elections  of  magistrates  or  councillors 
might  be  tried  in  a  summary  process  of  suspension  and 
interdict,  if  raised  before  the  parties  whose  election  was 

challenged  were  inducted  into  office.'     But  the  House  of 

« 

»  Orr  V.  Vallance,  2d  December  1831,  10  S.,  93  ;  7  F.,  90  ;  see  also  the 
dictum  of  the  Lord  Justice-Clerk  (Boyle)  in  Watson  v.  The  Commissioners 
of  Police  of  Glasijow,  10th  March  1832,  7  F.,  370,  and  10  S.,481. 

»  Thomson  v.  The  Magistrates  of  Wick,  8th  July  1836,  14  S.,  1118; 
11  F.  912. 

»  Monteith  v.  M*Gavin,  29th  November  1837,  16  S.,  122  ;  13  F.,  118. 
In  anticipation  of  the  annual  election  of  a  third  of  the  town  council  of  the 
city  of  Glasgow,  which  took  place  on  7th  November  1837,  a  contest  for 
the  office  of  councillor  commenced  in  the  first  ward  between  M^Gaviu 
and  Stow.  On  4th  November  a  schedule  of  protest  by  Monteith  and 
other  electors  acting  in  Stow^s  interest  was  served  on  the  town-clerks, 
requiring  them  to  expunge  from  the  burgh  register  the  names  of 
M 'Gavin  and  other  parties  whose  claims  to  be  parliamentary  electors 
had  been  rejected  by  the  Court  of  Appeal,  after  the  list  of  niunicipal 
electors  had  been  completed  on  16th  September,  in  terms  of  the  Burgh 
Reform  Act.  This  requisition  the  town-clerks  declined  to  comply  with. 
An  intimation  and  protest  by  the  same  parties  was  the  same  day  served 
upon  M 'Gavin,  holding  him  to  be  ineligible  as  a  councillor,  and  protest- 
ing against  bis  induction.  On'  7th  November  Monteith  and  other  elec- 
tors, including  Stow  and  two  councillors,  presented  a  bill  of  suspension 
and  interdict  against  M'Ciavin,  concluding  to  have  the  attempt  by  him 
to  encroach  upon  the  rights  of  the  com])lainers  by  intruding  into  the 
town  council,  or  acting  as  councillor,  suspended  and  interdicted,  and 
himself  prohibited  from  entering  upon  the  office,  or  so  acting,  and  also 
to  have  the  provost  or  senior  magistrate  of  Glasgow  interdicted  and  dis- 
charged from  declaring  the  election  to  have  fidlen  upon  M^Gavin,  or 
recognising  him  as  so  elected,  and  the  magistrates  and  council  from 
receiving  him  as  a  member  thereof.  The  Court  sustained  the  competency 
of  the  suspension  and  interdict,  M'Gavin's  induction  not  having  beea 
completed,  but  refused  the  bill  on  the  merits.  The  House  of  Lords, 
without  disposing  of  the  question  of  competency,  dismissed  the  appeal  on 
the  merits.  [20th  July  1838,  3  S.  &  M4^.,  290.] 
.  M'Culloch  V.  Hill,  22d  February  1839,  1  D.,  649.  In  that 
case  certain  persons  were  elected  bailies  on  4th  November  1836,  and 
they  accepted  the  office  on  the  same  day — their  election  and  acceptance 
being  duly  recorded  in  the  minutes.  On  the  following  day  a  bill  of  sus- 
pension and  interdict  was  intimated  to  them  ;  and  on  the  day  subsequent 
.to  the  intimsition,  the  persons  elected  took  the  oaths  of  allegiance  and 
dejideli  administratione,  and  assumed  their  seats  of  office.  The  compe- 
tency of  suspension  and  interdict  to  try  the  question  was  disputed,  on 
the  ground  that  the  election  of  the  bulies  had  been  completed  by  a 
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Lords,  on  appeal,  reversed  the  decision  in  the  case  of 
Dnnlop,  and  lield  suspension  and  interdict  to  be  an  in- 
competent mode  of  trying  such  a  question.* 

corporate  act  and  vote  of  the  council  which  had  not  been  challenged,  and 
by  the  induction  of  the  bailies.  To  this  it  was  answered,  that  the  elec- 
tion and  induction  had  not  been  completed  till  the  oaths,  &c,  were 
taken.  The  Lord  Ordinary  (Jeffrey)  held  the  election  to  be  completed 
in  all  respects  by  the  votes  of  the  councillors,  and  by  the  subsequent 
acceptance  of  the  bailies  in  presence  of  the  council  before  the  bill  of  sus- 
pension was  presented  or  intimated.  He  therefore  found  the  suspen- 
sion to  be  incompetent.  The  Second  Division  of  the  Court,  however, 
held  that  the  election  and  induction  were  not  completed  till  the  parties 
had  taken  the  oaths  ;  and  in  respect  the  suspension  had  been  intimated 
previous  to  that  time,  they  sustamed  the  competency. 

Dunlop  V,  Fleming,  16th  December  1837,  16  S.,  254 ;  13  F.,  243. 
In  that  case  two  persons  claimed  to  have  been  elected  to  the  office  of 
Lord  Provost  of  Glasgow.  Both  accepted  office,  and  took  the  requisite 
oaths  ;  and  the  friends  of  each,  respectively,  protested  that  their  can- 
didate had  been  duly  elected.  Both  candidates  were  in  pari  coiu  as 
regarded  possession.  A  bill  of  suspension  and  inte^ict  at  the  instance 
of  the  one  candidate  against  the  other,  to  have  him  interdicted  from 
molesting  the  applicant  in  his  office,  or  usurping  the  functions  of  the 
office,  was  held  oy  the  Court  of  Session  to  be  competent 

*  Ibitl,  13  June  iaS9,  M'L.  and  Rob,  547.  See  also  the  opinion  of 
Lord  Chancellor  Cottenham  in  Monteith  v,  M^Gavin,  20th  July  1838, 
3  S.  and  M'L.  290. 

In  the  case  of  Dunlop  v.  Fleming,  the  Ix>rd  Chancellor  thus  ex- 
pounded the  principle  of  the  decision  by  the  House  of  Lords : — 

^^  ^ow  for  one  moment  I  call  your  Lordships*  attention  to  the  effect 
of  proceeding  by  the  process  of  suspension  and  interdict.  The  result 
and  the  only  result  of  it  can  be  to  prohibit  one  party,  the  party  against 
whom  it  is  directed,  from  exercising  the  functions  of  an  office  which  he 
either  is  in  possession  of,  or  which  he  claims  the  right  to  exercise ;  it  de- 
cides nothing  as  to  the  right  of  election.  It  may  prevent  one  man  from 
exercising  the  duties  of  the  office,  but  it  does  nothing  towards  putting 
any  other  person  in  his  place  :  an  observation  which  occurred  to  me 
when  your  Lordships  were  considering  the  case  of  Monteith  v.  M'Gravin, 
in  July  last,  and  was  strongly  exemplified  by  what  had  then  taken  place, 
but  had  not  then  been  brought  under  your  Lordships*  consideration. 

^^  Now,  the  only  means  of  trying  the  right  of  parties  to  any  office  in  a 
corporation  must  be  first  of  all  to  ti^  the  right  of  the  party  in  possession, 
and  then  by  some  process  to  try  the  right  of  the  party  who  claims  to 
stand  in  his  place.  The  proceeding  by  suspension  and  interdict  may  do 
the  one, — it  may  undoubtedly  displace  the  party  in  possession,  not  by 
depriving  him  of  the  office,  but  by  prohibiting  him  from  exercising  the 
functions  of  the  office.  It  does  not  declare  that  any  other  person  ought 
to  be  elected  in  his  place,  but  prohibits  the  individual  from  exercising 
the  functions  of  the  office.  One,  therefore,  is  not  surprised  that  the 
learned  judges,  up  to  the  time  when  the  difficulty  arose  with  respect  to 
the  statute  of  George  the  Second,  [7  Geo.,  II.,  c.  16],considerefl  inat  the 
proceeding  of  suspension  and  interdict  was  wholly  inapplicable  for  the 
purpose  of  trying  the  right  to  an  office. 

**  In  the  present  case  it  is  true  that  the  party  against  whom  the  pro- 
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In  view  of  these  decisions,  and  of  the  opinion  ex- 
pressed by  the  Lord  Chancellor  in  the  case  of  Dunlop,  the 
following  may  be  regarded  as  the  rules  applicable  to  such 
cases : 

cess  was  addressed  cannot  be  considered  as  in  possession  of  the  office ; 
because,  a  question  having  arisen  as  to  the  mode  of  election,  both  parties 
having  claimed  to  be  in  possession  of  the  office,  in  point  of  law  it  may  be 
considered  that  neither  ot  them  is  actually  so.  Now,  if  the  learned  judges 
adopted  this  course  of  proceeding  with  the  intention  of  deciding  which 
of  the  two  was  really  the  Lord  Provost  of  Glasgow,  then  they  did  that 
which  in  the  case  of  Orr  v.  Vallance  [nt  supra]^  and  in  the  case  of  Drysdale 
V.  The  Magistrates  of  Kirkcaldy  [30th  June,  1825 ;  4  S.,  126,  (N.  E.,)  128], 
and  in  the  other  case  of  Watson  v.  The  Police  Commissioners  of  Glasgow 
[ut  «ti/>ra],  to  which  I  have  referred,  the  judges  themselves  stated  dis- 
tinctly that  it  was  not  competent  for  them  to  do,  upon  that  proceeding, 
because  it  would  then  be  a  proceeding  to  adjudicate  upon  the  merits  of 
an  election  in  a  case  of  suspension  and  interdict. 

*'  But  if  they  proceed  upon  the  ground  that  this  is  a  mere  intrusion  by  a 
stranger  upon  the  office  of  a  partj  properly  elected,  they  could  never  come 
to  that  conclusion  without  adjudicating  that  the  other  party  had  been  first 
properly  elected,  and  then  to  treat  the  other  as  a  stranger  intruding.  They 
could  not  so  treat  him  without  considering  the  merits  of  the  election. 
It  is  perfectly  clear  that  they  would  have  first  to  adjudicate  on  the  merits 
of  the  election,  and  then  to  treat  the  other  party  as  a  mere  intruder. 
But  that  applies  only  where  the  party  is  actually  in  possession ;  and  if 
one  party  is  not  in  |>ossession,  no  more  is  the  other  party  in  posses- 
sion. I  apprehend  it  is  extremely  difficult  to  explain  the  course  tnat  has 
been  adopted  upon  the  supposition  that  they  were  acting  upon  that 
which  is  recognised  as  a  competent  mode  of  proceeding  for  protecting  a 
party  actually  in  possession  of  an  office  against  the  unauthorised  intru- 
sion of  a  stran^r.  But  if,  on  the  other  hand,  they  exercised  a  discretion 
as  to  the  merits  of  an  election,  it  must  have  been,  in  their  opinion,  a 
matter  free  from  all  doubt  that  the  party  upon  whose  account  they 
allowed  the  suspension  and  interdict  was  the  par^  duly  elected. 

'^Now,  it  is  not  my  intention  in  the  riew  I  take  of  this  case  to 
give  any  opinion  as  to  the  merits  of  the  election  ;  but  to  this  ex- 
tent I  think  your  lordships  are  bound  to  attend  to  what  took  place.  It 
cannot  be  considered  a  matter  free  from  doubt  and  difficulty  which  of 
the  psrties  should  be  held  to  have  been  duly  elected,  the  pomt  turning 
upon  the  construction  of  the  act ;  the  construction  of  the  act,  as  it  is 
contended  for  by  the  present  appellant,  being  that  the  Lord  Provost  for 
the  time  being,  who  by  the  act  is  to  remain  in  possession  of  his  office 
three  years,  is,  according  to  his  construction,  to  go  out  of  his  office  at 
the  anniversary  of  the  day  of  his  election  ;  whereas  the  argument  on  the 
other  side  is,  that  he  is  to  remain  three  municipal  years  in  the  office,  and 
that  he  shall  retain  his  office  till  his  successor  is  appointed.  There  ap- 
pear difficulties  enoush  on  either  side  upon  considering  the  different 
dauaes  of  the  act, — difficulties,  certainly,  which  the  Court  of  S^sion 
can  hardly  have  considered  before  they  came  to  the  conclusion  that  there 
was  no  question  at  all  to  discuss  between  the  parties ;  but  if  there  was 
any  question  to  be  discussed  between  the  parties,  then  they  were  adjudi- 
cating upon  the  right  of  election,  and  were  in  a  cause  of  suspension  and 
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1.  Suspension  aad  interdict  is  the  proper  form  of  process 
for  one  in  possession  of  an  office  complaining  of  in- 
terference or  molestation  in  the  exercise  of  the 

interdict,  deciding  which  of  these  two  parties  had  been  properly  elected 
Lord  Provost,  coutrary  to  all  preceding  authorities,  and  contrary  to  the 
doctrine  which  has  been  act^  upon  in  all  the  cases  to  which  I  have 
referred. 

'*  That  is  the  state  of  the  contest  between  these  parties.  The  Court  of 
Session  have,  by  an  interlocutor  upon  a  bill  of  suspension  and  interdict, 
prohibited  the  one  party  from  exercising  the  duties  of  the  office,  and 
put  no  other  party  in  possession  of  the  office,  leaving  the  town  qf  Glas- 
gow just  as  much  without  a  Lord  Provost  by  any  adjudication  of  right 
as  it  was  before. 

.  •  •  • 

^'  It  may  perhaps  be  found  necessary,  if  the  Court  of  Session  has  lost 
the  jurisdiction  given  to  it  by  the  statute  of  George  II.  (7  Geo.  II.  cap. 
16),  and  is  incapable  of  administering  justice  in  the  case  of  controverted 
el^ions  in  burghs  in  Scotland  by  summary  proceeding, — it  may  be 
necessary  that  the  legislature  should  interfere,  it  may  be  necessary  that 
they  should  have  the  summary  power  given  to  them  which  they  had 
under  the  statute  of  George  II.,  and  which  it  appears  they  have  lost, 
with  reference  to  the  existing  corporations  of  Scotland.  Whether  that 
ought  or  ought  not  to  be  done  is  not  now  the  matter  for  consideration ; 
but  the  circumstance  of  their  -having  lost  the  power  under  that  statute 
can  be  no  reason  why  the  power  should  be  exercised  under  a  jurisdic- 
tion which  it  appears  at  the  time  when  the  Municipal  Corporation 
Reform  Act  was  passed  was  found-  incompetent,  and  over  and  over 
again  declared  to  be  incompetenti  for  the  purpose  of  trying  elections  in 
burghs  in  Scotland.  My  Lords,  it  would  obviously  be  productive  of  the 
greatest  possible  inconvenience.  It  is  impossible  that  justice  can  be  done 
by  this  course.  It  is  wholly  incompetent  to  carry  into  effect  that  which 
must  be  the  object  of  every  Court  in  interfering  with  questions  as  to 
the  validity  of  these  elections.  But  then  another  strong  reason  against 
your  Lordships  sanctioning  a  proceeding  of  that  character  is  this : — that 
there  are  already  modes  of  proceeding  which,  although  not  summary 
modes  of  proceeding,  are  calculated  to  meet  every  possible  case  that  can 
arise.  If  the  party  is  improperly  in  possession  of  an  office,  it  is  not  a 
matter  of  dispute  that  the  Court  of  Session  has  jurisdiction,  by  process 
of  reduction,  to  displace  him  from  that  office.  If  the  party  be  not 
actually  in  possession  of  that  office,  then  there  is  nothing  to  reduce.  If 
a  question  arises  which  of  two  parties  is  properly  elected,  then  the  pro- 
ceeding by  process  of  declarator  is  beyond  all  question  competent  and 
suited  to  the  purpose  of  enabling  the  Court  of  Session  to  adjudicate 
between  the  parties,  and  to  say  which  of  the  two  is  to  be  considered  as 
properly  exercising  the  duties  and  functions  of  the  office.  It  is  very  true 
that  these  are  not  summary  proceedings ;  but  it  is  equally  true,  as  I 
apprehend,  and  not  disputed  on  either  side  at  the  bar,  that,  coupl^  with 
these  proceedings,  the  proceeding  by  suspension  and  interdict  might 
very  well  be  applied ;  so  that,  pending  the  proceeding  in  which  ultimate 
adjudication  was  to  take  place,  the  Court  might  in  the  meantime,  by 
virtue  of  this  process  of  suspension  and  interdict,  regtilate  as  to  the 
party  who  should  happen  to  be  in  possession  of  the  office.  Whether  that 
DC  or  be  not  a  course  of  proceeding  consistent  with  the  practice  of  the 
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office,  when  the  right  to  it  is  not  disputed,  and 
does  not  need  to  be  declared.^ 

2.  It  is  not  a  competent  means  of  determining  the  right 

to  an  office,'  and  consequently  cannot  be  resorted 
to,  to  prevent  an  electiim,  or  to  dispossess  a  party 
in  possession  of  an  office.* 

3.  The  right  of  a  party  to  an  office  of  which  he  is  in 

possession,  can  only  be  set  aside  by  an  action  of 
reduction. 
.   4.  The  right  of  a  party  to  an  office  which  he  claims  can 
only  be  established  by  declarator. 

5.  When  a  party  claims  to  be  put  in  possession  of  an 

office  held  by  another,  whose  election  he  disputes, 
an  action  of  reduction  and  declarator  is  necessary. 

6.  In  such  actions  of  reduction  or  declarator,  or  declar- 


Court  of  Session,  it  ie  not  necessary  at  present  to  consider ;  it  was  so 
represented  at  the  bar,  and  I  find  it  referred  to  as  the  recognised 
pnu^ice  in  some  of  the  cases  to  which  I  have  adverted.  The  present 
Question  is,  whether  it  is  a  wholesome  practice  that  in  the  present  case 
nie  Court  of  Session  should  proceed  by  suspension  and  interoict  only. 
•  •  •  •  • 

'^  I  by  no  means  wish  to  be  understood  as  giving  any  opinion  as  to 
whether  a  jurisdiction  exists  by  suspension  and  interdict  in  other  cases ; 
it  is  a  question  of  practice,  which  is  much  better  left  to  those  who  are 
familiar  with  the  piactico  of  the  Court  of  Session.  But  looking  at  the 
authorities  which  are  to  be  found  in  the  books,  and  finding  this  to  be  a 
question  in  which  an  interdict  could  not  be  granted  without  an  adjudi- 
cation upon  the  merits  of  the  election,  and  finding  that  all  the  judges 
have  laid  down,  in  the  cases  to  which  I  have  referred,  that  it  is  not. 
competent  in  proceeding  by  8U!>pension  and  interdict  to  adjudicate  upon 
the  merits  of  the  election,  I  think  your  Lordships  will  adopt  the  safest 
course  by  not  sanctioning  a  proceeding  which  may  lead  to  dangerous 
consequences,  and  which  is  contrary  to  all  the  authorities  to  be  found  in 
the  books ;  but  that  your  Lordtihips  will  adopt  a  much  safer  course,  by 
remitting  it  to  the  Court  of  Session  to  consider  what  is  the  best  course 
to  be  taken  in  these  cases,  but  not  permitting  them  to  interfere  with  the 
merits  of  an  election  upon  a  proceeding  by  suspension  and  interdict/' 


>  Drysdale  v.  The  Magistrates  of  Kirkcaldy,  30th  June  1825,  4  S. 
126;  (N.  £.),  128.  See  opinions  of  judges  in  Orr  v.  Vallance, 
2d  December  1831,  10  S.  93 ;  7  F.  90. 

'  See  opinions  of  judges  in  Drysdale  v.  The  Magistrates  of  Kirkcaldy, 
iupra. 

'  The  Ix>rd  Provost  of  Glasgow  v.  Abbey,  3d  December  1825  ;  4  S. 
266  ;  (N.  E.),  271. 
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ator  and  reduction^  all   the  members   of  council 
should  be  called  as  defenders. 
7.  When   it  is   considered   desirable    that    the  court 
should,  pending  the  ultimate  adjudication  of  the 
questions    in    a   disputed    election,    regulate    as 
to  the  party  who  may  happen  to  be  in  possession 
of  office,  suspension  and  interdict  may  be  compe- 
tently conjoined  with  reduction,  or  reduction  and 
declarator. 
A  summary  and  inexpensive  method  of  dealing  with 
disputed  municipal  elections,  and  elections  of  magistrates 
and  office-bearers,  is  much  to  be  desired.    There  seems 
to  be  no  reason  why  the  powers  conferred  on  sheriffs  by 
the  Ballot  Act  should  not  be  extended  so  as  to  empower 
them  to  dispose  of  all  such  questions  on  petition  and 
complaint,  with  an  appeal  to  the  Court  of  Session,  limited 
to  questions  of  law. 

152.  After  the  election  of  the  magistrates  and  office- 
bearers has  been  completed,  the  council  will  proceed  in 
the  same  way  to  elect  the  managers  of  any  charitable  or 
other  pubHc  institutions  existing  in  or  connected  with  the 
burgh,  the  appointment  of  the  managers  to  which  is 
vested  in  the  council.* 

153.  It  has  been  questioned,  whether  the  town  coun- 
cil of  a  royal  burgh  can  meet  and  transact  business  other 
than  the  election  of  magistrates,  although  the  full  num- 
ber of  the  council  has  not  been  completed  by  the  election 
of  the  third,  or  by  the  declinature  of  any  of  the  persons 
elected  to  accept  office ;  in  particular,  whether  in  such 
circumstances  the  town  council  can  elect  such  trustees, 
managers,  or  directors  as  they  are  required  under  section 
20  of  the  Act  3  and  4  Will.  IV.,  c.  76,  to  elect  "  immediately 
after  their  own  acceptance  and  induction  into  office." 
Upon  this  question,   Mr.  George  Young  was   consulted 

*  See  sections  17  and  20  of  the  Act  3  and  4  Will.  IV.,  cap.  76 ;  sections 
17  and  19  of  the  Act  8  and  4  Will.  IV.,  cap.  77. 
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for  the  Town  Council  of  Edinburgh  in  November  1860, 
and  expressed  the  following  opinion:  "I  am  clearly 
of  opinion  that  the  council  may  lawfully  proceed  to 
business  on  Friday  (i.e.y  on  the  Friday  immediately  after 
the  day  of  election),  although  the  full  number  of  the 
coimcil  may  not  be  completed,  in  consequence  of  parties 
elected  declining  to  accept.  With  respect  to  the  parti- 
cular business  of  electing  magistrates  to  fill  vacancies, 
section  24  of  the  Act  3  and  4  Will.  IV.,  c.  76,  is  so  expressed, 
that  it  is  desirable,  and  has  been  the  practice,  to  avoid 
questions  by  delaying  such  business  till  the  full  number 
of  the  council  has  been  completed  in  the  strict  sense  of 
all  the  vacancies  being  supplied  by  accepting  councillors. 
But  it  is  the  phraseology  of  this  clause,  which  is  limited 
to  the  particular  business  I  have  referred  to,  which  alone 
creates  any  diflSculty,  and  1  see  no  groimd  whatever  for 
the  notion,  that  with  respect  to  the  general  business  of 
the  coimcil,  a  meeting  may  not  be  held  to  transact  it  at 
any  time.  I  do  not  think  that  the  coimcil  is  even  for  a 
day  disqualified  to  perform  its  duties  as  a  council,  al- 
though, where  the  exigencies  of  business  permit,  it  may 
often  be  very  reasonable  and  proper  to  postpone  the 
transaction  of  business  till  the  vacancies  occasioned  by 
the  annua]  retirement  of  a  third  have  been  suppHed.  I 
think  it  clear  that  the  coimcil  would  not  be  excused  for 
delaying  to  perform  a  statutory  duty  because  its  number 
isnotfuU."* 

154.  All  elections  of  magistrates  and  others  to  public 
office  should  be  the  free  and  spontaneous  act  of  the 
electors,  and  nothing  should  be  done  in  contemplation  of 
such  electioi\s  to  prevent  each  elector  from  exercising, 
according  to  his  honest  and  deliberate  conviction,  the 
important  trust  vested  in  him.* 


*  See  form  of  minute  of  meeting,  Appendix  xiii.,  No.  27. 

'See  Wight's  Inquiry  into  the  Kise  and  Progress  of  Parliament, 
p.  354,  and  the  cases  therein  referred  to  of  Hoggan  v.  Wardlaw  and 
Others,  February  1784,  House  of  Lords,  10th  March  1735;  1  Pat. 
App.  148;   and   Paterson  and  Others  v.  The  Magistrates  and  Town 
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» 

2.  Of  Town  Oonncils  in  Bnrghs  of  Regality  and  Barony 
not  being  Parliamentary  Bnrghs. 

155.  In  burghs  of  Regality  and  Barony  not  being  parlia- 
mentary burghs,  the  procedure  at  the  first  meeting  after 
the  annual  election  of  councillors,  and  the  mode  of 
electing  magistrates  and  oflSce-bearers,  is  regulated  by 
the  Charter  or  Act  of  Parliament  by  which  the  burgh*  has 
been  erected,  or  under  which  its  affairs  are  administered. 
When  the  charter  or  act  is  silent  on  the  subject,  the  pro- 
cedure must  be  in  accordance  with  the  set  of  the  burgh, 
or  be  conducted  in  conformity  with  custom. 

S.  Of  Commissioners  of  Police  in  Bnrghs  and  Places 
subject  to  the  Oeneral  Police  Act  of  1860  or  1862. 

156.  The  General  Police  Act  of  1850  provides  that  the 
first  general  meeting  of  the  commissioners  elected  under 
it  shall  take  place  in  the  town-hall  or  other  convenient 
place  within  the  burgh,  at  twelve  o'clock  noon,  on  the 
first  Monday  after  the  election ;  and  that  the  commis- 
sioners shall  have  power  to  adjourn  to  such  other 
place  as  they  may  think  fit.^  It  does  not  prescribe 
the  time  at  which  the  first  meeting  of  the  commis- 
sioners, after  the  second  and  subsequent  annual  elec- 
tions, is  to  be  held;  but  it  provides  that  when  any  of 

Council  of  Stirling,  Ist  March  1775,  Mor.  9527.  AflSrmed  by  tho 
House  of  Lords,  8th  November  ]  775.  In  the  former  case  the  Court 
of  Session  held  a  bond  entered  into  by  a  portion  of  a  body  of  elec- 
tors, binding  themselves  to  vote  according  to  the  opinion  of  the  majority  of 
their  number,  to  be  contra  honos  mores,  and  therefore  illegal ;  but  foimd 
that  the  bonds  produced  were  not  per  se  relevant  to  annul  an  election  of 
magistrates  carried  by  the  parties  to  these  bonds.  The  House  of  Lords 
affinned  the  judgment  of  the  Court  of  Session  as  to  to  the  illegality  of 
the  bonds,  but  reversed  the  judgment  as  to  their  effect,  and  annulled  the 
election.  In  the  latter  case,  the  Court  of  Session,  on  the  authority  of  the 
case  of  Hogfifan,  held  that  the  eficct  of  a  bond  of  association  entered 
into  among  three  leading  men  in  the  politics  of  a  burgh,  to  unite  and 
perpetuate  their  interests,  was  to  annul  a  subsequent  election  of  magis- 
trates, as  brought  about  by  the  undue  influence  of  that  association  ;  and 
this  juds:ment  was  affirmed,  by  tho  House  of  Lords.  See  also  No.  173  of 
these  Observations. 
^  Sec  section  31  of  the  General  Police  Act  of  1850. 
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the  magiBtrates  is  in  the  third  of  the  commissioners  going 
out  ol  office,  the  place  of  such  magistrate  shall  be  supplied 
by  election  by  the  commissionerB  "  as  soon  as  the  full 
number  thereof  shall  have  been  completed  by  the  annual 
election  of  the  third."  ^ 

The  General  Police  Act  of  1862  provides  that  the 
commissioners  elected  under  it  shall  "  at  twelve  of  the 
clock  noon  on  the  first  Monday  after  the  first  and  each 
annual  election,  hold  their  first  general  meeting  in  the 
town-hall,  or  other  convenient  place  within  the  burgh, 
with  power  to  adjourn  to  any  other  day  or  place  which 
they  may  think  fit."  *  These  provisions  are  quite  consis- 
tent with  the  enactments  of  the  Ballot  Act,  and  must 
therefore  still  receive  effect.* 

All  the  commissioners,  whether  elected  under  the 
provisions  of  the  act  of  1850  or  1862,  must  be  cited 
to  attend  every  meeting,  both  special  and  statutory 
(except  only  the  first  meetings  under  the  act), 
and  the  citations  must  be  given  to  the  commissioners 
personally  or  at  their  dwelling-houses  or  shops,  by 
written  or  printed  summonses  issued  by  their  clerk  at 
least  twenty-four  hours  before  the  time  of  meeting.  The 
chief  or  senior  magistrate  present,  or  in  the  absence  of 
any  magistrate,  one  of  the  commissioners  chosen  by  the 
meeting,  presides,  and  the  preses  of  every  meeting  of 
commissioners  has  both  a  deliberative  and,  in  case  of 
equality,  a  casting  vote,  in  all  matters  that  come  before 
the  meeting.  One  third  of  the  commissioners  must  be 
present  at  every  meeting  to  constitute  a  quorum.* 

157.  Section  31  of  the  General  Police  Act  of  1850  has 
reference  exclusively  to  the  first  general  meeting  of  the 
commissioners  elected  for  the  first  time  under  the  act. 


*  See  section  85  of  the  General  Police  Act  of  1850. 

*  See  section  48  of  the  General  Police  Act,  1862. 

*  Hamilton  v.  Garraway  and   others  (Commissioners  of   Police  of 
Dunoon),  15th  January  1875,  infra, 

*  S^  section  41  of  the  General  Police  Act,  1850. 
See  section  58  of  the  General  Police  Act,  1862. 
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bat  is  acted  upon,  and  has  been  recognised  by  the  Court 
in  the  case  of  McDonald  and  others  r.  Robertson  and 
others   (Commissioners  of  Police  of  Maryhill),^  as  also 
applicable   to   subsequent  elections.     Under  the  provi- 
sions  of  that  section  and  of  section  48  of  the  General 
Police  Act    of  1862,   every  person  who  may  consider 
that   he  ought  to    have  been  returned  as  a  commis- 
sioner may    lodge  a   complaint  in  writing,  signed  by 
him  or  by  some  person  duly  authorised  on  his  behalf, 
with  the  commissioners  assembled  at  the  first  meeting 
after  the  election,  and  they  are  thereupon  required  to 
remit  to  a  committee  of  three  or  five  of  their  number 
to  inquire  into   the  merits   of  such    disputed  election, 
and  to  report  thereon  to  a  subsequent  meeting  of  the 
commissioners,  and  the  report  of  the  committee  is  de- 
clared  to   be    final.      Tn  cases  in  which   there    is    an 
equality  of  votes  at  any  election,  the  commissioners  are 
empowered  to  determine  by  vote  which  of  the  candi- 
dates shall  be  preferred.     Section  48  of  the  act  of  1862 
further  provides  that  no  election  or  appointment  under 
that  act  shall  thereafter  be  liable  to  be  challenged :  and 
both  section  31  of  the  act  of  1850  and  section  48  of  the 
act  of  1862  enact  that  no  election  or  appointment  under 
either  act  shall  be  quashed  or  set  aside  on  account  of 
any  misnomer,  omission,  or  other  informality ;  that  every 
person  returned  as  a  commissioner  shall  be  entitled  to 
act  until,  upon  a  scrutiny,  his  return  shall  be  quashed 
or  set  aside ;   and  that  the  commissioners  returned  shall 
be    entitled  to  act,  although  from  any  cause  the  ftill 
number  of  commissioners  may  not  be  filled  up.*    The 
question  whether  these  provisions  are  still  operative,  or 
are   superseded  by   the  Ballot  Act,   as  being  inconsis- 
tent therewith — on   which  much   difference   of  opinion 
existed* — was    settled    by    the    case    of   Hamilton    v. 

»  17  May  1876.     SessionCases  (Fourth  Series),  vol.  iii.,  pp.  645-661. 

'  See  section  31  of  the  General  Police  Act  of  1850,  and  sections  48 
and  51  of  ''The  General  Police  and  Improvement  (Scotland)  Act,  1862." 

•  See  Memorial  and  Opinion,  Appendix  XV.,  pp.  [177]  to  [183],  [187], 
[188],  [189]. 
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Garraway    and     others     (Commissioners    of    Police    of 
Dunoon),^  in   which  the  First   Division    of  the    Court, 

*  15  January  1875.  Session  Cases  (Fourth  Series),  vol.  ii.,  p.  299, 
Scottish  Law  Reporter,  vol.  xii.,  p.  257.  The  fqUowing  passages  of 
the  note  to  Lord  Gi£Ford^8  interlocutor  explain  the  grounds  of  his 
Lordship^s  judgment : — 

^^  There  is  no  question  as  to  how  the  poll  should  be  taken,  nor  as  to 
the  manner  in  which  the  ballot  papers  should  be  counted  and  the  result 
declared ;  but  the  parties  are  widely  at  issue  as  to  what  shall  be  done 
when  there  is  any  dispute  as  to  who  has  the  true  majority  of  votes,  or 
when  there  happens  to  be  an  equality  of  votes  for  any  candidate ;  and 
the  question  is.  Whether  these  cases  are  to  be  regulated  by  the  48th 
section  of  the  General  Police  Act  of  1862,  or  by  the  10th  section  of 
3d  and  4th  William  IV.,  c.  76 1  In  other  words,  the  question  is. 
Whether  the  48th  section  of  the  General  Police  Act  of  1862  is  repealed 
by  the  Ballot  Act  of  1872  ? 

^^  The  Lord  Ordinary  feels  the  question  is  attended  with  considerable 
difficulty,  chiefly  owing  to  the  very  complicated  enactments  of  the 
Ballot  Act.  whid),  instead  of  containing  a  code  in  itself  embracing  the 
whole  procedure,  merely  adopts,  modifies,  and  varies,  in  a  variety  of 
ways,  the  provisions  of  a  considerable  number  of  previous  statutes.  On 
the  whole,  however,  the  Lord  Ordinary  is  of  opinion  that  the  48th 
section  of  the  General  Police  Act,  1862,  is  not  repealed,  but,  subject  to 
the  Ballot  Act  as  to  taking  and  declaring  the  poll,  still  regulates  the 
election  of  the  Police  Commissioners  of  Dunoon. 

*^  It  is  necessary  to  read  the  whole  statutes  together,  or  at  least  to 
condder  their  purview,  and  a  large  number  of  their  special  enactments. 
But,  avoiding  all  detail,  the  Lord  Ordinary  will  simply  indicate  the 
grounds  upon  which  he  has  come  to  the  conclusion  above  mentioned. 

^M.  Section  48  of  the  General  Police  Act  of  1862  is  not  expressly 
repealed  by  the  Ballot  Act  of  1872.  The  Ballot  Act  contains  very 
carefully  digested  schedules  of  the  acts  and  parts  of  the  acts  repealed ; 
and  although,  in  schedule  5th  it  specially  repeals  sections  46,  47,  and  50 
of  the  General  Police  Act  of  1862,  it  leaves  sections  48  and  49  un- 
touched. Even  sections  46,  47,  and  50  are  only  repealed  *^  so  far  as  their 
provisions  are  inconsistent  with  the  provisions  of  this  act.^'  I'his  very 
careful  and  partial  repeal  of  the  Police  Act  of  1862  is  the  more  remark- 
able, as  the  previous  General  Police  Act  (13  and  14  Vict.  38)  is  dealt 
with  in  precisely  the  same  way,  the  relative  section  of  that  act 
being  left  unrepealed,  while  sections  on  both  sides  of  it  are  expressly 
repealed. 

*'^  2.  Not  only  is  there  no  express  repeal  of  section  48  of  the  General 
Police  Act  of  1862,  but  the  careful  repeal  of  sections  on  both  sides  of  it 
seems  almost  equivalent  to  an  enactment  in  the  Ballot  Act  that  section 
48  of  the  Police  Act  shall  still  remain  in  force.  At  least,  it  creates  the 
strongest  prestunption  that  it  was  not  the  intention  of  the  Legislature  to 
interfere  with  this  section  48.  Sections  46,  47,  und  50  are  cut  down, 
but  48  and  49,  which  could  not  have  been  overlooked  by  the  Legislature, 
are  allowed  to  stand.  This  view  has  the  greater  force  when  the  extreme 
cure  and  minuteness  of  the  schedules  are  adverted  to.  They  deal  with 
even  particular  words  of  particular  sections  which  words  are  repealed, 
the  rest  of  the  sections  remaining  in  for  e.  The  object  of  the  Legisla- 
ture seems  to  have  been  carefully  to  weed  out  from  a  large  number  of 
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affirming  the  judgment  of  the  Lord  Ordinary  (Gifford), 
held  that   section  48  of  the  General  Police  Act,  1862 

statutes  ^upwards  of  sixty  in  number)  eveiything  which  was  incon- 
sistent with  vote  by  ballot,  and  nothing  else.  This,  in  the  Lord 
Ordinary's  opinion,  is  the  purview  of  the  statute,  its  scope  and 
intention. 

"3.  The  pursuer's  contention  that  section  48  is  repealed  by  implication 
by  section  22  of  the  Ballot  Act,  enacting  that  all  municipal  elections  shall 
be  conducted  according  to  the  provisions  of  8  and  4  William  IV.,  76, 
depends  entirelv  upon  Ae  true  meaning  of  the  word  "  election.*'  Kow, 
the  single  wora  *^  election  ''  is  not  defined  in  any  of  the  interpretation 
clauses,  and  undoubtedly,  in  common  language,  it  may  be  used  either  in 
a  narrow  or  in  a  more  extended  sense.  Keeping  in  view  the  spirit  of 
the  Ballot  Act,  however,  the  Lord  Ordinary  thinks  that  ^*  election " 
must  be  confined  to  the  choice  by  the  constituency  of  its  representative, 
either  parliamentary  or  municipal,  and  must  not  be  extended  (unless  a 
necessity  arises)  to  proceedings  which  arise  after  the  poll  has  been 
closed  and  declared,  and  which  proceedings  are  taken,  not  by  the 
constituency,  but  by  some  third  party, — for  example,  the  commissioners, 
the  town  council,  or  by  parliament.  In  particular,  the  JjOrd  Ordinary 
thinks  that  proceedings  rej^urding  disputed  elections,  or  proceedings 
when  a  double  return  has  been  made,  are  not,  in  the  btatutory  sense, 
part  of  the  ^^  election  "  itself,  but  are  separate  proceedings  altogether, 
which  may  or  may  not  result  in  a  ^*  new  election  ''  or  in  a  scrutiny  or 
new  declaration  of  the  '^election."  In  short,  thev  are  proceedings 
regarding  an  election,  but  are  not  the  "  election ''  itself.  The  Ballot 
Act  did  not,  in  general,  intend  to  afiect  such  proceedings,  except  in  so 
far  as  they  were  necessarily  afiected  by  secret  voting.  This  might  be 
illufitrated  by  a  consideration  of  a  large  number  of  the  special  provisions 
of  the  Ballot  Act  in  reference  to  contested  elections,  ana  otherwise. 

^^  4.  The  alleged  implied  repeal  of  section  48  must  yield  to  what  almost 
amounts  to  the  express  maintenance  of  that  section,  taken  in  combina- 
tion with  the  scope  and  purport  of  the  Ballot  Act,  and  with  the  changes 
which  it  intended  to  effect. 

"  5.  There  is  really  no  reason  whatever  for  the  repeal  of  section  48  of 
the  Police  Act  of  1862.  On  the  contrary,  there  is  every  reason  why 
that  section  should  be  maintained  in  force,  as  afibrding  in  every  way  a 
cheaper,  simpler,  and  more  summary  way  of  deciding  contested  and 
double  elections  in  small  police  burghs  than  that  provided  in  the  case  of 
larger  constituencies  ana  more  important  elections.  An  appeal  to  the 
Supreme  Court  regarding  every  contested  election  in  every  police  burgh, 
is  not  desirable ;  and  though  a  committee  of  three  or  of  five  of  the 
police  commissioners  themselves  may  decide  very  roughly  on  the  merits 
of  a  contested  election,  this  is  obviously  better  than  a  litigation  in  the 
Court  of  Session,  which  may  outlast  the  term  of  office  of  the  competing 
candidates.  In  like  manner,  when  a  double  return  is  made,  there  is  an 
obvious  expediency  in  the  commissioners  themselves  choosing  between 
the  two  candidates  whose  votes  are  equal,  rather  than  sending  back  the 
matter,  it  may  be  at  a  great  expense  to  the  whole  constituency,  and  taking 
a  new  vote  by  ballot,  as  tedious,  troublesome,  and  expensive  as  the 
election  of  the  whole  commissioners.  It  would  require  some  very  strong 
or  very  express  enactment  to  abolish  what  seems  obviously  a  very 
expedient  course  in  such  cases.^' 
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is  not  repealed  by  the  Ballot  Act,  and  is  still  in  force. 
It  has  also  been  held  in  the   case  of  McDonald  and 

On  advismg  the  case,  the  Lord  Preddent  (Inglis)  deliycred  the  judg- 
ment of  the  Court,  and  after  stating  the  facts  and  quoting  the  48th  section 
of  the  act  of  1862,  observed  as  follows : — 

"  l*^ow,  this  was  a  rough-and-ready  way  introduced  by  the  statute 
of  disposing  of  a  double  return.  It  was  desirable  that  there  should 
be  no  protracted  litigation,  and  the  form  of  procedure  was  very 
expedient.  It  is  quite  clear  that  if  the  section  api)lie8,  and  it  was  duly 
followed  by  the  commissioners,  there  can  be  no  possibility  of  setting  aside 
their  decision  either  in  this  court  or  anywhere  elso,  because  their  decision 
is  declared  to  be  final. '^  He  then  narrated  the  proceedings,  and.  said, 
"  The  proceedings  were  thus  properly  conducted  under  section  48  of  the 
Police  Act  of  1862." 

"  But  the  question  remains  whether  sections  48  and  50  of  the  Police  Act 
of  1862  are  still  in  operation,  or  are  repealed  by  the  sections  of  the  Ballot 
Act  which  have  been  quoted  to  us.  I'he  object  of  the  Ballot  Act  was  to 
introduce  a  new  mode  of  voting,  and  I  am  not  aware  tlv^t  the  act  has  any 
other  purpose.  It  is  concerned  with  the  mode  of  conducting  elections,  in 
the  sense  of  taking  the  votes,  adding  them  up,  and  therealber  declanng 
the  result  The  sections  which  we  were  particularly  referred  to  were  the 
20th  and  22d,  whieh  dc»l  with  municipal  elections ;  and  this  election  of 
commissioners  for  the  buigh  of  Dunoon  was,  in  the  sense  of  the  act,  a 
municipal  election.  Section  20  provides  that  **  the  poll  at  every  contested 
municipal  election  shall,  so  far  as  circimistances  admit,  be  conducted  in 
the  manner  in  which  the  poll  is  by  this  act  directed  to  be  conducted  at  a 
contested  parliamentary  election,  and,  subject  to  the  modi6cations  ex- 
pressed in  the  schedules  annexed  hereto,  such  provisions  of  the  act,  and  of 
the  said  schedrdes  as  relate  to  or  are  concerned  with  a  poll  at  a  parlia- 
mentary election  shall  Apply  to  a  poll  at  a  contested  municipal  election  : 
Provided  as  follows."  There  then  occur  provisions  which  are  principally 
applicable  to  English  elections.  Section  22  provides  for  the  application 
of  the  act  to  Scotch  municipal  elections,  and  m  sub-section  2  provides, — 
**  This  part  of  this  act  shall  apply  tp  Scotland,  subject  to  the  following 
provisions: — (1)  ITie  term  "mayor"  shall  mean  the  provost  or  other 
chief  magistrate  of  a  municipal  borough,  as  defined  by  this  act :  (2)  All 
municipfu  elections  shall  be  conducted  in  the  same  manner  in  all  respectB 
in  which  elections  of  councillors  in  the  royal  buighs  contained  in  schedule 
C.  to  the  act  of  the  session  of  the  third  and  fourth  years  of  the  reign  of 
King  William  the  Fourth,  chapter  seventy-six,  intitmed  *  An  Act  to  alter 
and  amend  the  laws  for  the  election  of  the  magistrates  and  councillors  of 
the  royal  buighs  in  Scotland,*  are  directed  to  be  ^conducted  by  the  acts  in 
force  at  the  time  of  the  passing  of  this  act  as  amended  by  uiis  wst ;  and 
all  such  acts  shall  apply  to  such  elections  accomingly."  Now,  this  is  a 
little  awkwardly  expressed,  but  the  meaning  is  clearly  that  municipal 
elections  shall  be  conducted  in  the  same  way  as  in  royal  burghs  by  the 
statutes  now  in  force  as  amended  by  the  BfJlot  Act.  Now,  the  way  in 
which  the  statutes  in  force  were  amended  by  the  Ballot  Act,  was  by  the 
introduction  of  secret  voting  instead  of  open  voting  as  these  statutes  pro- 
vide We  must  take  the  statutes  with  that  addition  of  the  Ballot  Act. 
It  is  said  that  an  election  can  no  long:er  be  conducted  under  the  act  1862 
on  account  of  sections  20  and  22  of  the  Ballot  Act  The  manner  of 
election  is  now  re^^ted  by  the  Municijal  Election  Act,  1870,  as  amended 
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others  v,  Robertson  and  others,  that  the  corresponding 

by  the  Ballot  Act  But  the  inference  which  the  pursuer  deduces  is 
that  sections  50  and  48  of  the  act  of  1862  are  repealed  because  they  are 
inconsistent  with  the  act  3  and  4  WilL  IV.,  c.  76,  and  the  Ballot  Act 
If  sections  50  and  48  were  sections  regulating  the  mode  of  conducting 
elections  within  the  meaning  of  sub-section  2  of  the  22d  section  of  the 
Ballot  Act,  the  inference  would  be  irresistible.  But  I  apprehend  that  it 
is  not  so.  Let  us  see  what  is  said  to  haye  been  done  inconsistent  with 
3  and  4  Will  IV.,  c.  76.  That  act  requires  by  section  15  that  elections 
shall  take  place  on  tlie  first  Tuesday  of  November,  lliereforc,  'says  the 
pursuer,  if  that  act  is  in  force,  an  election  on  19th  October  is  bad, 
because  that  is  not  the  day  prescribed  by  the  statute.  But,  rcyerting  to 
the  words  of  the  22d  section  of  the  Ballot  Act,  we  see  that  it  refers  to  the 
Municipal  Election  Acts  only  in  reference  to  the  provisions  which  regu- 
late the  manner  of  conducting  elections.  What  does  that  mean  ?  It 
means  that  the  taking  and  sunmiing  up  the  votes,  and  declaring  the 
result,  are  to  be  governed  by  the  Ballot  Act  and  the  statutes  in  force  at 
the  passing  of  that  act.  But  does  the  fixing  the  day  for  the  election  fall 
within  this  provision  I  Certainly  not.  Fixing  the  day  for  the  election 
is  antecedent  to  the  election  altogether,  and  the  manner  of  conducting 
the  election  is  not  affected  thereby. 

**  It  is  true  that  section  50  of  the  Police  Act  of  1862  is  rroealed  by  the 
Ballot  Act,  but  it  is  repealed  with  a  qualification.  The  fifth  schedule 
appended  to  the  Ballot  Act  repeals,  inter  alia,  the  50th  section  of  the 
Police  Act,  *^  so  far  as  their  provisions  are  inconsistent  with  the  pro- 
visions of  this  act."  Now,  section  50  of  the  Police  Act  is  in  some  respMTta 
quite  inconsistent  with  the  provisions  of  the  Ballot  Act,  and  to  that 
extent  it  is  repealed.  Thus  it  provides  that  one-third  of  the  commissioners 
are  annually  to  go  out  of  office,  and  their  places  are  to  be  supplied  by  an 
equal  number  chosen  *^  in  the  manner  foresaid,  under  sQl  the  rules, 
regulations,  and  provisions  applicable  to  such  first  election."  Now,  these 
rules,  ri'gulations,  and  provisions  provided  for  open  voting,  after  the  old 
fashion,  and  are  therefore  necessarily  repealed.  But  otherwise  the  50th 
section,  not  being  inconsistent  vdth  the  Ballot  Act,  is  not  repealed.  'Jlie 
Ballot  Act  dealing  with  secrecy  of  voting,  the  fixing  of  a  day  for  election 
does  not  fall  under  its  provisions. 

**  As  to  the  48th  section  the  matter  is  still  more  clear.  It  is  said  that  it 
is  repealed,  because  under  section  10  of  3  and  4  Will.  IV.  a  new  election 
is  the  only  remedy  for  a  double  return.  But  what  is  to  take  place  in  case 
of  a  double  return  is  not  a  question  as  to  the  manner  of  conducting  the 
election,  and  so  does  not  fall  under  section  22  of  the  Ballot  Act.  The 
manner  of  conducting  the  election  ends  when  the  return  is  made.  Here 
the  return  has  been  made,  and  the  question  as  to  the  double  return  must 
be  dealt  with  under  the  48th  section  of  the  Police  Act  The  police  com- 
missioners, when  they  met  after  the  election,  were  desired  to  choose  one  of 
the  two  candidates,  who  were  returned  as  having  an  equal  number  of  votes. 
They  did  so,  but  that  was  not  an  election;  it  was  rather,  what  is  called  by 
the  act,  an  appointment  The  election  was  over,  and  resulted  in  a  double 
return,  and  what  was  done  afterwards  was  only  a  remedy  for  that  diffi- 
culty. In  like  manner,  the  provisions  of  the  10th  section  of  3  and  4  Will. 
IV.  have  nothing  to  do  with  this.  Jn  case  of  a  double  return,  there  is  no 
doubt  in  that  section  a  provision  that  there  shall  be  a  new  election,  which 
is  to  be  begun  again  from  the  beginning,  but  the  providing  that  an  election 
is  to  take  place  is  neither  part  of  the  old  nor  of  the  new  election.    It  is 
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provisions  of  section   31  of  the  General  Police  Act  of 
1850  remain  operative.^ 


veiy  remarkable  that  while  several  sections  of  the  Police  Act  of  1862  are 
repealed,  section  48  is  not  mentioned  at  all,  and,  by  way  of  contrast,  that 
gives  a  very  strong  argument  that  it  is  still  in  force.  I  am  therefore  of 
opinion  that,  as  regards  the  objection  founded  on  the  22d  section  of  the 
Ballot  Act,  the  pursuer's  case  is  not  well  founded." 

'  17  May  1876.  Session  cases  (Fourth  Series),  vol.  iii,  pp.  615- 
651 ;  Scottish  Law  Reporter,  voL  xiii,  p.  426.  In  that  case  it  waa 
objected  to  the  validity  of  an  election  of  Police  Conmiissioners  in 
Maryhill,  inter  alia^  that  in  contravention  of  section  34  of  the  General 
Police  Act  1850,  and  of  section  5  of  the  Amending  Act  of  1868, 
*'  voters  to  the  number  of  from  300  to  400  voted  at  the  election,"  who 
had  not  paid  their  rates,  and  the  pursuers  sought  to  have  the  ballot  papers 
transmitted  to  the  Court  of  Seadon  with  a  view  to  a  scrutiny  on  that 
objection.  Lord  Young  dismissed  the  action,  observing  on  this  point — 
^*  Such  a  scrutiny  in  a  common  law  action  of  reduction  and  declarator 
would  certainly  be  inconvenient  and  cosUy,  and  I  think  contrary  to  the 
spirit  and  meaning  of  the  statutes  regulating  police  buigh  elections.  It 
is  provided,  no  doubt,  that  the  votes  of  persons  in  arrear  of  their  rates 
shall  be  null  and  void,  but  this  does  not  aflect  the  validity  and  finality  of 
an  election  which  is  not  questioned  in  terms  of  the  acts.  Now,  in  order 
to  promote  general  pubhc  convenience  by  excluding  such  a  litigation  as 
the  pursuers  propose,  regarding  a  matter  so  temporary  and  of  such 
limited  interest  as  the  election  of  a  commissioner  under  the  police  acts,  it 
is,  in  my  opinion,  allowable  to  construe  the  acts  as  meaning  and  intending, 
and  in  effect  providing,  that  any  election  which  is  not  challenged  in  the 
sununary  and  commodious  manner  provided  by  section  31  of  IS  and  14 
Vict,  c.  33,  shall  be  deemed  to  be  valid  and  final,  to  the  exclusion  of  any 
such  objection  to  votes  as  I  am  now  considering.  The  procedure  there 
provided  applies  only  when  the  seat  is  claimed  (as  it  is  here)  by  a  dis- 
appointed candidate,  but  I  am  disposed  to  think  it  is  according  to  the 
true  meaning  of  the  act  that  when  no  such  claim  is  made  the  objection 
shall  be  final,  as  against  such  an  objection  as  that  here  presented.  I  so 
limit  the  proposition,  because  there  may  be  objections  of  a  character  to 
warrant  action  in  this  Court  I  can  have  no  doubt  of  the  power  of  a 
committee  of  commissioners  to  recover  the  ballot  papers.  See  Ballot  Act, 
section  64,  (b.  a.)"  The  First  Division  of  the  Court  affirmed  the  Lord 
Ordinary^s  deciedon,  and  in  delivering  judgment  the  Lord  President  said- 
'*  The  second  objection  is  that  a  number  of  the  votes  which  were  admitted 
were  bad,  because  the  electors  who  tendered  them  had  not  paid  their 
taxes.  This  would  involve  an  enquiry  as  to  which  electors  voted  for 
each  of  the  candidates,  or,  in  other  words,  a  scrutiny  of  votes.  If  there 
is  to  be  any  scrutiny  of  votes,  the  only  competent  mode  of  having  it  done 
is  by  a  committee  of  the  commissioners  under  section  31  of  13  and  14 
Vict,  c.  33,  and  their  decision  is  final."  And  Lord  Deas  added :  **  The 
second  objection  is  that  a  number  of  electors  voted  who  had  not  paid 
their  assessments,  and  it  is  contended  that  there  ouf  ht  to  be  a  scrutiny  of 
votes  in  this  court  Upon  that  point  I  concur  in  nolding  that  there  can 
be  no  scrutiny  except  under  section  31  of  13  and  14  Vict,  cap.  33,  and 
that  the  enquiry  can  only  take  place  before  a  coi^mittee  of  the  commis- 
sioners,  whose  decision  is  final" 
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158.  The  General  Police  Act  of  1850  provides  that  in  the 
event  of  any  commissioner  refusing  to  act,  the  vacancy  so 
occasioned  shall  be  supplied  by  the  remaining  commis- 
sionersJ  The  General  Police  Act  of  1862  contains  the  more 
specific  enactment,  that  if  any  person  elected  as  a  commis- 
sioner fails  to  attend  the  first  meeting  after  the  first  and 
each  annual  election,  he  shall  be  held  to  have  declined 
the  office  of  commissioner,  unless  he  transmit  to  the 
meeting  a  sufficient  written  explanation,  signed  by 
himself  or  his  agent,  of  the  cause  of  his  absence,  and 
intimating  his  acceptance;'  and  in  that  case  the 
remaining  commissioners  are  empowered  to  nominate  a 
person  duly  qualified  to  supply  the  vacancy.*  The  person 
so  nominated  is  declared  by  both  acts  to  have  the  same 
powers  and  privileges  as  the  pei*son  in  whose  stead  he  is 
nominated,  and  remains  in  office  until  the  next  period  of 
election,  when  he  goes  out  of  office,  and  the  vacancy 
must  be  supplied  by  the  householders  of  the  burgh  or 
ward  of  the  burgh  in  which  the  vacancy  has  occurred.* 
These  provisions  are  different  from  the  enactments  of  the 
act  3  and  4  William  IV.,  c.  76,  which  require  the  provost 
or  chief  or  senior  magistrate  to  order  a  new  election  in 
all  cases  in  which  persons  elected  fail  or  refiise  to  accept ; 
but  section  36  of  the  act  of  1850,  and  sections  52  and  55 
of  the  act  of  1862,  are  not  expressly  repealed  by  the  Ballot 
Act,  and  on  the  principles  recognised  by  the  Court  in  the 
Dunoon  case,  it  is  thought  the  provisions  of  these  sections 
must  still  receive  effect. 

159.  If  the  householders  at  any  time  refiise  or  neglect 
to  elect  the  whole  or  any  part  of  the  number  of  commis- 
sioners required,  the  General  Pohce  Act  of  1850  empowers 
the  commissioners  who  held  office  immediately  before  the 


^  See  section  36  of  the  Greneral  Police  Act  1850. 
'  See  section  52  of  the  General  Police  Act  1862. 
*  See  section  55  of  the  General  Police  Act  1862. 
^  See  section  36  of  the  General  Police  Act  of  1850,  and  section  55  of 
the  General  Police  Act  1862. 
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time  specified  for  the  election  to  supply  the  deficiency.^ 
The  period  during  which  the  person  bo  elected  is  to  hold 
office  is  not  specified,  and  in  the  absence  of  any  provision 
to  the  contrary,  it  would  rather  appear  that  he  is  entitled 
to  be  dealt  with  in  every  respect  as  if  he  had  been 
elected  by  the  householders  in  the  usual  manner. 

The  Act  of  1862*  confers  power  on  the  commissioners 
who  held  office  at  the  time  when  such  election  should 
have  taken  place,  to  supply  the  deficiency  by  such  and 
the  like  proceedings  as  are  provided  for  in  the  case  of 
interim  vacancies.*  But  the  time  during  which  the  person 
so  nominated  is  to  hold  office  is  not  specified;  and  it 
may  be  held  that  nomination  by  the  commissioners,  in 
default  of  election  by  the  householders,  is  equivalent  in 
every  respect  to  such  election.  How  far  the  powers  thus 
conferred  on  commissioners  are  consistent  with  the  enact- 
ments of  the  Ballot  Act,  and  are  still  operative,  is  a 
question  on  which  there  is  little  room  for  difierence  of 
opinion.  Nominations  by  commissioners  of  persons  to 
supply  vacancies  in  the  commission,  are  in  the  same  posi- 
tion as  interim  elections  of  town  councillors  of  royal  and 
parliamentary  burghs,  and  are  not  aflfected  by  the  BaUot 
Act,  which  has  exclusive  appHcation  to  cases  in  which 
the  right  of  election  belongs  to  the  householders  or 
qualified  electors  of  the  burgh.*  The  provisions  of 
section  37  of  the  act  of  1850,  and  of  section  56  of  the 
act  of  1862,  must  therefore,  it  appears  to  the  writer,  still 
receive  effect. 

160.  The  commissioners  returned  at  the  first  election 
under  the  act  of  1850  are  appointed  by  that  act  to  be 
arranged  alphabetically  according  to  their  surnames ;  and 
when  the  bm-gh  is  divided  into  wards,  the  commissioners 
for  each  ward  are  directed  to  be  kept  in  separate  lists.* 

I  See  section  37  of  the  General  Police  Act  1850. 
'  See  section  56  of  the  General  Police  Act  1862. 

*  See  section  65  of  the  General  Police  Act  1862. 

*  See  No.  171  of  these  Observations. 

^  See  section  31  of  1  he  General  Police  Act  1850. 
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And  the  commissioners  elected  at  each  subsequent  annual 
election  are  appointed  to  be  arranged  alphabetically,  ac- 
cording to  their  surnames,  and  placed  at  the  foot  of  the 
list  of  commissioners ;  or,  where  the  burgh  is  divided  into 
wards,  at  the  foot  of  the  list  of  commissioners  for.  their 
respective  wards.^    The  order  in  which  the  names  of  the 
several  commissioners  occur  on  this  list  determines  the 
order  in  which  the  annual  retirement  of  the  third  takes 
place.*    By  the  act  of  1862,  as  has  been  already  observed, 
the  order  of  retirement  of  commissioners  under  it  is  deter- 
mined in  the  same  way  as  that  of  councillors  in  royal  burghs,* 
that  is  to  say,  the  third  of  the  commissioners  who  at  the 
first  election  had  the  smallest  number  of  votes  go  out  at 
the  expiry  of  the  first  year,  the  third  who  had  the  next 
smallest  number  of  votes  go  out  at  the  expiry  of  the 
second  year,  and  thereafter  the  retiring  thii-d  consists  of 
those  who  have  been  longest  in  office.     When  there  has 
been  an  equality  of  votes,  the  other  commissioners  remain- 
ing in  office  are  required  to  decide,  at  a  meeting  convened 
for  the  purpose,  which  commissioner  having  an  equality 
of  votes  shall  go  out  of  office.     But  no  provision  exists  for 
determining  who  are  to  form  the  third  who  must  retire  at 
the  expiry  of  the  first  and  second  year  in  the  case  of  com- 
missioners elected  at  the  first  election  without  a  poll,  by 
reason  of  only  the  required  number  having  been  nomi- 
nated.   No  poll  having  ta^ken  place,  the  provision  as  to 
equality  of  votes  is  inapplicable.     In  such  a  case  probably 
the  best  course  to  adopt  is  to  apply  the  principle  recog- 
nised by  the  Mimicipal  Elections  Amendment  (Scotland) 
Act,  1870  (33  and  34  Vict.,  cap.  92),  and  let  the  majority 
of  the  commissioners  determine  the  order  in  which  all 
the  commissioners  shall  retire.     The  declaration  de  fideli 
might  then  be  administered  to  each  commissioner  in  the 
order    so    determined, — the   first  retiring    commissioner 


'  See  section  83  of  The  General  Police  Act  1850. 
•  Ihid.    See  No.  25  of  these  Observations. 

■  See  section  51  of  the  General  Police  Act  1862,  and  Ko,  26  of  these 
Observations. 
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taking  the  declaration  and  his  seat  as  a  commissioner 
first,  then  the  next  retiring  commissioner,  and  so  on. 
After  all  the  commissioners  have  thus  separately  taken 
the  declaration  and  their  seats,  their  names  will  naturally 
be  arranged  on  the  roll  in  the  order  in  which  the  declar- 
ation has  been  taken,  and  in  which  it  has  been  deter- 
mined that  they  shall  retire,  those  goiag  out  of  office 
first  being  placed  at  the  top  of  the  roll.  When  a  burgh 
is  divided  into  wards,  the  names  of  the  commissioners 
for  each  ward  will  be  arranged  together  in  the  order  of 
retirement.  On  this  subject  reference  may  be  made 
generally  to  Nob.  119,  143,  and  144  of  these  Observations. 

161.  At  the  first  meeting,  or  at  an  adjourned  meeting 
ol  commissioners  under  the  General  Police  Act  of  1850 
or  1862,  the  commissioners  are  required,  by  a  plurality 
of  "voices"  or  " votes "^  (the  commissioner  who  had 
the  greatest  number  of  votes  at  the  election  of  com- 
missioners having  a  casting  or  double  vote  in  case 
of  equality),  to  elect  from  among  their  own  number 
a  senior  and  two  junior  magistrates  of  police.'  When 
any  magistrate  of  police  is  in  the  third  of  the  com- 
missioners going  out  of  oflBce,  the  place  of  such  magis- 
trate must  be  supplied  by  election  by  the  commissioners 
as  soon  as  the  fiill  niunber  thereof  shall  have  been 
completed  by  the  annual  election  of  the  third — the  elec- 
tion being  made  by  plurality  of  voices,  and  the  senior 
magistrate  of  police  having  a  double  or  casting  vote  in 
case  of  equality.  In  the  absence  of  the  senior  magistrate, 
the  act  of  1850  empowers  the  casting  vote  to  be  given 
by  the  commissioner  whose  name  is  found  highest  on  the 
poll;  while  the  act  of  1862  authorises  the  casting  vote 
to  be  given  by  the  preses  of  the  meeting,  to  be  chosen  by 
the  meeting.*    Under  neither  act  do  junior  magistrates 

*  The  word  **  voices  "  is  used  in  the  act  of  1850 ;  the  word  **  vott»s  " 
in  the  act  of  1862. 

'  See  section  32  of  the  General  Police  Act  1850,  and  section  49  of  the 
General  PoUte  Act  1862. 

*  See  section  ^b  of  the  General  Police  Act  1850 ;  section  54  of  the 
General  Police  Act  1862. 
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seem  to  have  any  right,  ex  officio,  to  preside  at  these 
meetings  in  the  absence  of  the  senior  magistrate,  as 
they  have  at  all  other  meetings,  special  and  statutory.^ 
Outgoing  magistrates  of  police  may  at  all  times  be  re- 
elected.* 

As  to  the  mode  in  which  the  election  of  police 
magistrates  is  to  be  conducted,  and  the  vote  taken, 
reference  may  be  made  generally  to  Nos.  146,  147,  148, 
and  149  of  these  Observations. 


'  See  section  41  of  The  General  Police  Act  18^,  and  section  58  of 
The  General  Police  Act  1862. 

*  See  section  35  of  l*he  General  Pob'ce  Act  1850,  and  section  54  of 
The  General  Police  Act  1862* 
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IX.— PERIOD  FOR  VmiCH  MAGISTRATES  AND 
OFFICE-BEARERS  ARE  ELECTED. 


1.  In  Boyal  and  Parliamentary  Burghs. 

162.  The  provost  or  chief  magistrate  and  the  treasurer 
of  every  royal  and  parliamentary  burgh,  when  elected  at 
the  annual  election  of  magistrates  and  office-bearers,  are 
entitled  to  remain  in  office  for  the  period  of  three  municipal 
years  from  the  time  of  their  appointment  to  these  offices 
respectively.^  This  tenure  of  office  is  not  affected  by  the 
date  of  their  election  as  councillors,  and  if  their  appoin1>- 
ment  as  provost  or  treasurer  has  been  made  after  one  or 
two  years'  service  as  councillors,  it  has  the  effect  of  pro- 
longing their  official  connection  with  the  council  for  one 
or  two  years,  as  the  case  may  be.* 

1  See  section  24  of  the  Act  3  and  4  Will  lY.,  c  76 ;  and  section  22  of 
the  Act  8  and  4  Will  IV.,  c.  77. 

See  dictum  of  the  Lord  Justice-Clerk  (Boyle)  in  the  case  of  Dunlop 
V.  Fleniing,  17  December  1837,  16  S.  264;  13  F.  243;  and  Whyte  r. 
Scott,  26  Nov.  1851,  14  D.,  105;  24  Jur.,  29 ;  1  Stuart,  67.  In  the 
latter  case  it  was  held  that  a  provost  of  a  royal  bnrgh  holds  office  for 
three  municipal  and  not  for  toree  natural  years,  and  that  on  the  expiry 
of  tiie  three  years  he  goes  out  of  office  both  as  councillor  and  provost,  on 
the  first  Tuesday  of  November,  the  day  fixed  by  the  statute  for  the 
annual  election  of  councillors. 

It  is  to  be  observed,  however,  that  the  act  15  and  16  Vict,  cap.  32, 
which  was  passed  in  1852,  provides  for  the  case  of  the  provost  and 
magistrates  of  royal  burghs  oeing  all  included  in  the  one-third  of  the 
council  going  out  of  office.    See  No.  165  of  these  Observations. 

s  See  aJso  the  dictum  of  the  Lord  President  (Inglis)  in  Thomson  v. 
the  Ma^strates  of  Rutherglen,  17  February  1876.  ''The  24th  section 
of  the  statute  provides  that  the  provost  shall  always  remain  in  office  for 
the  period  of  uiree  years,  and  that  has  been  construed  by  universal  prac- 
tice, and  very  reasonably  so,  to  mean  that  the  provost  is  to  have  three 
^ears^  tenure  of  office  after  his  appointment  to  that  particular  office, 
irrespective  of  the  date  at  which  he  was  elected  to  the  council  and  of  tiie 
date  at  which  he  should  have  gone  out  of  the  council.^'  [The  Scottish 
1-aw  Reporter,  vol  xiii.,  p.  296;  Session  Cases  (Fourth  Series)  vol.  iil, 
451  at  p.  456.] 
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163.  No  corresponding  provision  exists  with  respect  to 
the  bailies,  whose  tenure  of  office  as  magistrate  is  co- 
extensive with  their  tenure  of  office  as  councillors.^ 

164.  The  persons  elected  by  the  council  to  be  managers 
of  charitable  or  other  public  institutions,  in  terms  of  No. 
152  of  these  Observations,  and  also  to  be  trustees, 
managers,  or  directors  under  any  acts,  charters,  or  deeds, 
in  terms  of  No.  153  of  these  Observations,  hold  office 
only  for  a  year,  unless  the  acts,  charters,  or  deeds  referred 
to  otherwise  direct. 


*  At  the  annual  election  of  magistrates  in  Edinburgh  in  November 
1862,  it  was  maintained  that  the  bailies  were  only  entitled  to  hold  office 
for  a  year,  and  that  they  should  be  annually  elected,  and  a  motion 
affirming  this  view  was  proposed.  Acting,  however,  on  the  advice  of 
the  writer,  as  then  town-clerK,  the  presiding  magistrate  ruled  the  motion 
to  be  incompetent.  Against  this  ruling  the  mover  of  the  motion  pro- 
tested, for  reasons  to  be  afterwards  given  in.  The  consideration  of  the 
question  was  accordingly  resumed  at  the  following  meeting,  on  18th 
November  1862,  in  connection  with  the  reasons  of  dissent,  which,  how- 
ever, the  dissenter  delayed  to  lodge  until  the  town-clerk  should  have 
stated  the  result  of  his  further  consideration  of  the  question.  The 
minutes  of  council  contain  the  substance  of  the  following  statement, 
which  fully  explains  the  resolution  then  come  to : — 

The  town-clcrk  stated  that  immediately  after  the  last  meeting  of  the 
council  he  had  looked  more  carefully  into  the  Burgh  Reform  Act,  and 
the  acts  amending  it,  and  he  was  prepared  to  adhere  to  the  opinion  he 
had  formerly  expressed. 

In  1834  it  had  been  proposed  by  the  town  council  of  Edinburgh  to 
take  the  opinion  of  eminent  counsel  upon  the  question,  but  belore  doing 
80  the  then  town-clerks  were  requested  to  communicate  with  the  town- 
clerks  of  other  burghs  in  Scotland,  and  to  get  their  views  on  the  subject. 
From  the  replies  of  the  town-clerks  of  Dundee,  Glasgow,  Aberdeen,  and 
Perth,  it  appeared  that  all  of  them  concurred  with  the  town- clerks  of 
Edinburgh  in  the  opinion  that  when  a  councillor  was  elected  a  bailie  be 
was  entitled  to  hola  the  latter  office  till  the  expiration  of  the  period  for 
which  he  continued  in  office  as  a  councillor.  The  town  council,  after 
full  consideration,  were  satisfied  of  the  soundness  of  that  opinion,  and 
it  had  been  invariably  acted  upon  in  Edinburgh  since  that  time. 

The  following  opinion  had  also  been  obtained  by  the  town  council  of 
Ayr  on  the  same  question  in  1884,  from  the  then  Lord  Advocate,  after- 
wards Lord  Murray : — **  My  opinion  is  asked  as  to  the  election  of  bailies 
under  the  Reform  Act  in  the  present  and  future  years.  It  appears  to 
me  that  a  person  chosen  a  bailie  continues  to  hold  that  office  during  the 
period  for  which  he  continues  in  office  as  a  councillor,  and  that  no  new 
election  of  bailies  becomes  necessary,  excepting  in  the  case  where  the 
persons  formerly  chosen  are  comprehended  m  the  third  going  out.  This 
seems  to  comprehend  the  whole  question  put  to  me.  The  bailie  in  the 
burgh  of  Ayr,  not  in  the  third  going  out,  will  continue  to  hold  that 
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165.  When  the  provost  and  magietrates  of  a  royal  or 
parliamentary  burgh  are  all  included  in  the  third  of  the 
council  who  went  out  of  oflSce,  they  nevertheless  retain 
and  continue  to  exercise  all  the  powers  and  functions  of 
their  several  offices  of  provost  and  magistrates  respec- 
tively imtil  their  successors  are  elected  and  come  into 
office,  with  the  single  exception  of  not  being  entitled  to 
act  and  vote  as  councillors.^  The  same  rule  applies  also^ 
as  has  been  seen,  to  the  case  of  the  provost  and  all  the 
magistrates  going  out  of  office  as  magistrates,  though  they 
may  not  be  included  in  the  third  of  the  council  who 
retire.* 

166.  DiflTerences  of  opinion  exist  as  to  the  effect  of  the 

character  withont  any  new  election,  and  his  colleague  must  be  elected 
by  the  council,  after  it  is  filled  up  by  a  new  election,  in  room  of  the 
bailie  who  retires/*  And  about  the  year  1854,  the  then  Lord  Advocate, 
now  the  Lord  President  (Inglis),  gave  an  opinion  to  the  same  efiect,  on  a 
memorial  for  the  town-clerk  of  Stranraer.  "From  that  memorial  it 
appeared  that,  in  Stranraer,  previous  to  1853,  the  practice  of  an  annual 
election  of  bailies  existed,  but  the  town-clerk,  having  become  impressed 
with  the  opinion  that  the  practice  was  illegal,  consulted  the  Lord  Advo- 
cate— "  W  hether  the  town  council  of  Stranraer  had  acted  in  conformity 
with  the  statute  in  making  the  election  of  the  bailies  and  other  office- 
bearers, other  than  the  provost  and  treasurer,  an  annual  one ;  and  if  not, 
whether  the  council  would  be  warranted  in  departing  from  that  course 
in  the  ensuing  election,  and  in  supplying  the  place  of  those  office-benrers 
only  who  are  in  the  third  of  the  council  then  ^oing  out  of  office?  ^*  The 
answer  to  that  enquiry  was  as  follows : — ^^  Construing  the  17th  and  24th 
sections  together,  I  am  of  opinion  that  when  a  councillor  has  been  elected 
bailie,  he  continues  a  bailie  without  re-election,  until  he  goes  out  of  the 
counol  as  one  of  the  retiring  third.  The  statute  recognises  no  other 
mode  of  terminating  his  tenure  of  office  as  a  bailie  except  as  ceasing  to 
be  a  coimcillur.  The  practice  of  Stranraer  is,  therefore,  not  in  confor- 
mitv  with  the  statute,  and  ought  to  be  altered.** 

l*ortified  with  these  opinions,  than  which  none  could  be  obtained  of 
higher  authority,  and  having  regard  also  to  the  opinion  of  the  judges  in 
the  case  of  Dunlop  v,  Fleming,  16  December  1837 ;  16  S.  254;  13,  F. 
243,  the  town-clerk  of  Edinburgh  advised  the  town  coimcil  to  adhere  to 
their  previous  practice,  and  this  advice  was  adopted. 

*  See  the  Act  15  and  16  Vict.,  cap.  32,  section  5 ;  and  No.  33  of  these 
Observations. 

In  the  case  of  White  v.  Scott,  Nov.  26,  1851,  14  D.  105,  24  Jur.  29, 
1  Stuart  67,  the  election  of  councillors  for  the  burgh  of  Banff,  in  No- 
vember 1847,  was  held  null  and  void  in  consequence  of  the  late  provost, 
who  was  himself  a  retiring  councillor  and  a  candidate  for  re-election, 
having  presided  thereat.  But  the  above  statute  now  prevents  such  a 
result  in  the  cases  referred  to  in  the  text 

'  See  No.  33  of  these  Observations. 
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enactments,  "  that  the  proyost  or  chief  magifitrate  and 
the  treasurer  shall  always  remain  in  office  for  the  period 
of  three  years."  By  some  it  is  maintained  that  if  a 
coimcillor  is  elected  provost  or  treasurer,  after  having 
served  say  two  years  as  a  councillor,  his  connection 
with  the  council  is  prolonged  for  two  years  after  the 
period  when  he  must  have  retired  as  a  councillor, 
solely  in  virtue  of  his  holding  the  office  of  provost  or 
treasurer,  and  that  if  he  resign  his  office  at  any  time 
during  the  currency  of  these  two  years,  he  thereby 
incurs  "disabiUty,"  in  the  sense  of  the  acts  3  and  4 
Will.  rV.,  caps.  76  and  77,  and  eo  ipso  ceases  to  be  a 
councillor.  By  others  it  is  maintained,  that  while  his 
resignation  as  provost  or  treasurer  during  those  two 
years,  if  made  to  take  eflfect  at  the  annual  period  for 
electing  councillors,  would  vacate  his  place  as  councillor, 
and  necessitate  the  election  of  another  on  the  first  Tues- 
day of  November,  he  may  at  any  other  time  during  these 
two  years  resign  his  office  of  provost  or  treasurer,  but 
still  retain  his  seat  as  a  councillor  till  the  next  annual 
election.  Though  the  latter  view  appears  to  have  been 
held  by  high  authority,^  the  writer  is  unable  to  accept  it, 

I  The  question  above  indicated  was  raised,  though  under  somewhat 
special  circumstances,  in  the  burgh  of  Lanark,  in  April  1855.  As 
treasurer  of  that  burgh,  Mr.  John  Gray  was  entitled  to  hold  office  for 
the  year  from  November  1854  to  November  1855,  He  did  not  there- 
fore retire  in  November  1854,  as,  but  for  his  election  as  treasurer,  he 
would  have  had  to  do,  though  his  election  as  councillor  only  took  place 
in  November  1852.  After  the  municipal  election  in  1854,  Mr.  Gray 
intimated  his  intention  to  resign  the  office  of  treasurer,  and  on  9th  April 
1855  he  placed  bis  formal  resignation  as  treasurer  in  the  town-clerk^s 
hands;  but  it  contained  the  lollowing  proviso, — ^^ declaring  that  this 
resignation  shall  not  be  construed  so  as  to  include  the  office  of  councillor, 
to  which  I  was  elected  by  the  electors."  Thereupon  the  town-clerk 
convened  the  council,  including  Mr.  Gray,  for  the  purpose  of  filling  up 
the  vacancy  in  the  treasurership,  but  a  protest  was  taken  against  Mr. 
Gray^s  name  being  included  in  the  sederunt  as  a  member  of  council,  on 
the  ground  that  he  was  a  member  of  council  only  in  virtue  of  his  holding 
the  office  of  treasurer,  and  that  his  resignation  of  that  office  vacated  his 
seat  in  the  council.  In  these  circumstances,  Mr.  £.  F.  Maitland,  after- 
wards Lord  Barcaple,  was  consulted  on  the  following  points : — 

(1.)  Whether  Mr.  Gray,  having  resigned  the  office  of  treasurer,  his 
qualification  as  councillor  also  falls?  or  Whether  the  reservation  in  his 
resignation  can  have  any  efiect  in  reserving  to  him  the  office  of  councillor  ? 
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and  he  ventures  to  think  that  the  former  is  more  con- 
sistent with  the  spirit  of  the  acts,  and  with  a  somid 
construction  of  their  enactments.  The  exceptional 
provisions  in  favour  of  the  provost  or  chief  magistrate 
and  treasurer,  seem  to  have  been  introduced  in  considera- 
tion of  the  special  nature  of  their  duties,  and  of  the 
importance  of  preventing  such  frequent  changes  in  the 
persons  holding  these  important  offices  as  would  other- 
wise have  taken  place.  The  privilege,  as  it  appears  to 
the  writer,  is  inherent  in  and  inseparable  from  the  office 
of  provost  or  treasurer,  and  he  is  unable  to  see  that 
it  can  be  transferred,  even  to  the  effect  of  allowing 
the  treasurer  of  a  burgh  to  be  elected  provost  after  the 

1  o  that  query  he  replied^ — **  I  am  of  opinion  that  Mr.  Gray's  qualifica- 
tion as  a  councillor  does  not  fall  by  his  resignation  of  the  office  of 
treasurer.  Although  it  was  solely  in  virtue  of  his  holding  the  office  of 
treasurer  that  he  was  exempted  from  the  necessity  of  going  out  as  a 
councillor  at  the  last  annual  election,  I  conceive  that  that  occasion 
being  past  before  his  resignation,  and  another  councillor  (BHilic  Smith) 
haying  then  gone  out  in  place  of  him,  there  is  no  room  for  holding  that 
he  must  at  present  go  out,  on  the  ground  that  he  has  served  his  statutory 
period  as  councillor.  It  is,  1  think,  only  at  the  time  of  the  annual 
statutory  election  that  any  councillor  can  be  required  to  go  out  upon 
this  ground.  It  therefore  appears  to  me  that  the  question  as  to  Kir. 
Gray's  right  to  continue  a  councillor  until  the  next  annual  election 
depends  entirely  upon  whether  it  is  competent  under  the  26th  section  of 
the  Burgh  Reform  Act  (3  and  4  Will.  IV.,  c.  76),  for  a  magistrate  or 
office-bearer  to  resign  his  magistracy  or  office  without  also  resigning  his 
councillorship.  I  am  not  aware  that  this  point  has  ever  been  judicially 
decided  ;  but,  I  think  that  upon  a  sound  construction  of  the  statute,  a 
magistrate  or  office-bearer  may  resign  his  magistracy  or  office  without 
also  resigning  his  councillorship.  And  I  see  nothing  in  Mr.  Gray*s 
position  to  make  it  less  competent  for  him  than  for  any  other  magis- 
trate or  office-bearer  to  resign  his  office  and  continue  to  hold  his 
councillorship.^' 

(2.)  If  counsel  be  of  opinion  that  he  has  no  right  to  sit  as  a  councillor, 
whether  are  the  town  council  entitled,  under  the  intimation  given,  to 
elect  another  councillor  as  well  as  treasurer  in  his  place?  or  are  any, 
and  what  proceedings  in  Court  necessar)'  upon  their  part  to  prevent 
him  from  acting  and  voting  as  a  councillor?  To  that  query  he  replied, 
-— ^*  As  I  think  that  it  is  competent  for  Mr.  Gray  to  sit  as  a  coimcillor, 
it  is  unnecessary  to  i^nswer  this  question.** 

(3.)  Whether  counsel  would  recommend  to  the  council  to  fill  up  the 
office  of  treasurer  without  first  electing  another  councillor?  To  that 
question  ho  replied, — *^  I  think  that  the  council  should  fill  up  the  office 
of  treasurer,  and  that  it  is  not  competent  for  them  at  present  to 
elect  another  councillor,  as,  in  my  opinion,  no  vacancy  in  the  council 
has  taken  place." 
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lapse  of  the  period  when,  but  for  his  election  as  treasurer, 
he  would  have  to  retire  fi*om  the  council.* 

2.  In  Burghs  of  Regality  and  Barony  not  being 

Parliamentary  Burghs. 

167.  In  burghs  of  regality  and  barony  not  being  parlia- 
mentary burghs,  the  period  for  which  magistrates  and 
oflBce-bearers  are  elected  is  regulated  by  the  Charter  or 
Act  of  Parliament  by  which  the  burgh  has  been  erected, 
or  under  which  its  affairs  are  administered.  When  the 
charter  or  act  is  silent  on  the  subject,  the  procedure 
should  be  in  accordance  with  the  set  of  the  burgh,  or  be 
conducted  in  conformity  with  custom. 

3.  In  Burghs  and  Places  Subject  to  the  Oeaeral  Police 

Act  of  1850  or  1862. 

r 

168.  The  General  Police  Act  of  1850  provides  that  the 
senior  magistrate  of  police  shall  always  remain  in  office 
for  the  period  of  three  years,  and  that  he,  as  well  as  the 
junior  magistrates,  shall  at  all  times  be  capable  of  being 
re-elected.*  The  General  Pohce  Act  of  1862  contains  a 
similar  provision,*  with  the  addition  that,  for  the  purpose 
of  enabling  the  senior  magistrate  to  remain  in  office 
for  three  years,  he  shall  be  held  to  have  had  the  largest 
number  of  votes  at  the  first  election,  and  to  have  been  the 
shortest  period  in  office  at  all  elections  subsequent  to  the 
third  election  under  that  act.*  These  provisions  must  be 
understood  as  referring  exclusively  to  elections  of  senior 
magistrates  of  police  made  at  the  annual  period  of  elect- 

*  The  views  expressed  in  the  text  were  confirmed  in  October  1874 
by  the  then  Dean  of  Faculty,  Mr.  A.  R.  Clark,  who,  in  answer  to  a 
query  addressed  to  him  by  the  writer,  stated  as  follows:  *^ There  is 
great  uncertainty  in  the  matter ;  but  I  am  inclined  to  think  that  the 
provost  and  treasurer  only  continue  members  of  the  council  in  order  to 
the  execution  of  their  ofiices,  and  that  they  would  cease  to  be  councillors 
by  ceasing  to  hold  the  ofiices  in  virtue  of  which  their  existence  as  coun- 
cillors was  prolonged." 

*  See  section  35  of  the  General  Police  Act,  1850. 

»  See  sections  ft  I  and  54  of  the  Genpral  Police  Act,  1862. 

*  See  Section  51  of  the  General  Police  Act,  1862. 
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ing  magistrates.  When,  during  the  course  of  the  year,  a 
senior  magistrate  dies,  resigns,  or  becomes  disquaUfied, 
the  peraon  nominated  to  supply  the  vacancy  so  occasioned 
remains  in  office  as  senior  magistrate  only  till  the  next 
period  of  annual  election,  when  he  goes  out  of  office.  All 
vacancies  in  the  office  of  commissioner  must  then  be  filled 
up  by  the  householders  of  the  burgh  or  ward,  and  all 
vacancies  in  the  magistracy  must  be  filled  up  by  the  com- 
missioners, after  the  annual  election  of  the  third  has  been 
completed.^ 

Considerable  diversity  of  opinion  exists  as  to  the  effect 
of  the  enactment  "  that  the  senior  magistrate  shall 
always  remain  in  office  for  the  period  of  three  years." 
In  the  act  of  1850  these  words  occur  in  the  35th  clause, 
which  provides  for  the  supplying  of  vacancies  in  the 
magistracy  by  reason  of  any  magistrate  being  in  the 
retiring  third  of  commissioners.  In  the  act  of  1862  the 
equivalent  provision  occurs  in  the  51st  section,  which 
deals  otherwise  exclusively  with  second  and  subsequent 
annual  elections  to  supply  vacancies  in  the  commissioners 
occasioned  by  the  retirement  of  the  third — ^the  supply  of 
vacancies  in  the  magistracy  by  reason  of  any  magistrate 
being  in  the  retiring  third  being  provided  for  by  section 
54.  The  words  in  the  51st  section  are  also  followed  by 
a  provision  to  the  effect  that,  for  the  purpose  of  keeping 
the  senior  magistrate  in  office  for  three  years,  ''he  shall  be 

^  See  section  36  of  the  General  Police  Act  of  1850. 

See  section  55  of  the  General  Police  Act  of  1862. 

The  phraseology  of  these  sections  is  unfortunate.  It  provides  for  the 
nomination  by  the  remaining  magistrates  and  commissioners  of  persons 
to  supply  vacancies  occasioned,  during  the  course  of  the  year,  by  the 
death,  resignation,  or  disability,  not  only  of  commissioners  but  of  magis- 
trates. The  person  so  nominated,  it  enacts,  shall  remain  in  office  till  the 
next  period  of  election,  when  he  shall  go  out  of  office,  and  the  vacancy 
shall  be  supplied  by  the  householders  of  the  burgh,  or,  if  the  burgh  be 
divided  into  wards,  by  tiie  householders  of  the  ward.  These  enactments, 
literally  interpreted,  give  the  householders  power  to  supply  vacancies  not 
only  in  the  office  of  commissioner,  but  in  that  of  magistrates  of  police, 
when  such  have  been  created  by  the  retirement,  at  the  annual  penod  of 
election,  of  persons  nominated  to  supply  interim  vacancies  in  the  magis- 
tracy. This  can  scarcely  have  been  intended,  and  tiie  law  and  practice 
of  royal  and  parliamentary  burghs  is  opposed  to  it. 
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held  to  have  had  the  largest  number  of  votes  at  the  said 
first  election,  and  to  have  been  the  shortest  period  in 
office  at  all  elections  subsequent  to  the  third  election 
under  this  act."     Some  are  of  opinion — (1.)  That  every 
person  elected  a  senior  magistrate  of  poUce  at  the  annual 
period  of  election  of  magistrates,  is  entitled  to  hold  office 
for  three  years  from  the  date  of  his  election  as  magistrate, 
though  the  period  during  which,  but  for  such  election, 
he  would  have  been  entitled  to  hold  office  as  a  commis- 
sioner, expires  sooner.     In  other  words,  it  is  maintained 
that,  in  poUce  burghs,  election  as  a  senior  magistrate  has 
the  same  effect  as  in  royal  burghs  election  to  the  office  of 
provost  or  treasurer,  viz.,  it  secures  for  the  senior  magis- 
trate, equally  with  the  provost  or  treasurer,  a  three  years' 
tenure  of  office,  irrespective  of  the  period  during  which 
he  might  be  entitled  to  hold  office  in  virtue  of  his  elec- 
tion as  a  commissioner  or  coimcillor.     If,  therefore,  the 
election  of  a  person  to  the  office  of  senior  magistrate  has 
been  made  after  he  has  served  one   or  two  years  as  a 
commissioner,  his  election  as  senior  magistrate  has  the 
effect  of  prolonging  his  official  connection  with  the  com- 
mission   for    one    or   two  years,  as  the  case  may   be. 
Others  hold — (2.)  That  election  as  a  senior  magistrate 
entitles  the  person  elected  to  ^old  the  office  for  three 
years  from  the  date  of  his  election  as  a  commissioner,  but 
cannot  extend  his  connection  with  the  commission  beyond 
three   years,   under    any   circumstances.      Some,   again, 
while  adopting  that  view,  hold  further — (3.)  That  if  a 
senior  magistrate  retires  from  the  commission  as  one  of 
the  third,  during  the  currency  of  three  years  from  the 
date  of  his  election  as  senior  magistrate,  but  is  returned 
as  a  commissioner,  he  is  entitled,  without  re-election  as 
senior  magistrate,  to  assume  that  office  and  complete  his 
three  years'  tenure  of  it. 

Of  these  three  views  the  writer  prefers  the  first ;  he 
sees  no  groimd  for  accepting  the  third. 

As  regards  the  enactment  in  the  act  of  1850,  it  occurs, 
as  has  been  pointed  out,  in  the  section  which  provides 
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exclusively  for   supplying  vacancies  in  the  magistracy, 
and  declares,  without  qualification,  that  the  senior  magis- 
trate shall  always  remain  in  ofiice  for  the  period  of  three 
years,  the  object  being  to  assimilate  the  law  and  practice 
of  police  burghs,  in  regard  to  this  matter,  to  that  of  royal 
and  parliamentary  burghs,  and  to  confer  on  the  community 
of  police  burghs  similar  benefits  to  those  which  the  higher 
class  of  burghs  derive  from  the  corresponding  enactments 
in  the  acts  3  and  4  Will.  IV.,  cap.  76,  and  3  and  4  Will.  IV., 
cap.   77.     The  question,  as  it  presents  itself  imder  the 
act  of  1862,  is  somewhat  complicated  by  the  fact  that  the 
enactment  occurs  in  a  section  which  otherwise  provides 
exclusively  for  the  determination   of  the   third   of  the 
commissioners  who  are  to  retire  annually,  and  that  it  is 
accompanied  by  the  declaration  that  for  the  purpose  of 
the  senior  magistrate  remaining  in  oflSce  for  three  years, 
"he  shall  be  held,  &c."      The  enactment  in  the  act  of 
1860  is,  however,  equally  absolute  with  that  in  the   act 
of  1850.      "The  senior  magistrate  of  pohce  aluill  always 
remain  in  office  for  three  years  ; "  there  is  no  indication 
of  an  intention  to  alter  the  law  as  regarded  senior  magis- 
trates of  police  burghs.      The  poUcy  of  maintaining  it 
appears  to  the  writer  to  be  clear ;  and  though  it  might 
have  been   better  had  the  provision  occurred  or  been 
referred  to  in  sections  49  and  54,  there  was  an  obvious 
reason  for  its  being  inserted  or  referred  to  in  section  51. 
That  section  regulated  the  manner  of  determining  the 
third  of  the  commissioners  who  fall  to  retire  annually; 
and  the  appointment  that  the  senior  magistrate  should 
always  remain  in  office  for  three  years  could  not  fail  in 
certain  circumstances  to  create  disturbance  in  the  ordin- 
ary system  of  rotation,  which   had  to    be    taken  into 
account  and  provided  for.     The  enactment  following  the 
words,    "  and  for  that  purpose,"  as  the  Mrriter  reads  it, 
means  nothing  more  nor  less  than  this — Given  a  senior 
magistrate,  elected  to  that  office  at  the  annual  election 
of  magistrates  in  say  1876,  he  shall,  with  a  view  to  the 
annual  elections  of  commissioners  in  1877  and  1878,— 
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whatever  may  have  been  the  date  of  hie  election  as  a 
commissioner, — be  held  "to  have  been  the  shortest  period 
in  office/'  and  so  the  last  to  go  out,  till  he  shall  have 
completed  his  three  years'  tenure  of  office  as  senior 
magistrate  at  the  annual  election  in  1879,  when  he 
must,  of  course,  retire  both  as  senior  magistrate  and 
commissioner,  and  be  included  in  the  retiring  third  of 
commissioners  for  that  year.  The  vacancy  in  the  magis- 
tracy so  occasioned  will  then  be  supplied  under  the 
provisions  of  section  54  of  the  act  of  1862.  This  is,  in 
effect,  what  is  prescribed  by  section  35  of  the  act  of  1850. 
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X.— MODE  OF  SUPPLYING  VACANCIES  OCCA- 
SIONED  BY  RESIGNATION,  DEATH,  OR 
DISABILITY. 


I  In  Town  Ooundls  of  Royal  and  Parliamentary  Burghs. 

169.  Any  person  elected  and  accepting  the  office  of 
councillor,  magistrate,  or  other  office-bearer,  may  resign 
his  office  at  any  time  upon  giving  not  less  than  three 
weeks'  notice  of  snch  his  intention,  by  a  written  intimation 
to  the  town-clerk  or  chief  or  senior  magistrate.*  Resig- 
nations may  be  made^  and  are  in  practice  made,  either  by  a 
written  intimation  of  an  intention  to  resign  on  a  day  not 
less  than  three  weeks  distant,  followed  on  the  expiry  of 
the  specified  time  by  a  resignation  de  presenti,  or  by  a 
written  resignation  de  presenti,  which,  however,  can  only 
be  regarded  as  a  resignation  to  take  effect  without  farther 
procedure  twenty-one  days  after  its  date.  Till  the  expiry 
of  the  twenty-one  days  fixed  by  the  statute,  or  of  such 
more  postponed  time  as  the  intimation  of  resignation 
may  specify,  the  person  resigning  or  intimating  his  inten- 
tion to  resign  holds  his  office,  and  must  be  regarded  as  a 
coimcillor,  magistrate,  or  office-bearer.  All  such  resigna- 
tions should  be  clear  and  explicit,  and  not  made  depen- 
dent on  any  contingency — such  as  the  election  of  the 
person  resigning  to  an  office.  As  at  present  advised,  the 
writer  would  not  regard  a  resignation  made  dependent 
upon  such  a  future  event,  or  take  any  action  on  it. 

170.  An  intimation  of  an  intention  to  resign,  or  a  resig- 
nation de  presenti  which  can  only  be  regarded  as  equi- 

1  See  section  26  of  the  Act  3  and  4  Will.  IV.,  cap.  76,  and  section  24 
of  the  Acts  and  4  Will.  IV.,  cap.  77. 
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Talent  to  such  intimation,  may,  however,  as  it  appears  to 
the  writer,  be  withdrawn  by  the  person  who  has  ten- 
dered it,  at  any  time  within  the  twenty-one  days  pre- 
scribed by  the  statute,  or  such  longer  period  as  the  letter 
of  intimation  or  resignation  may  have  fixed.  The  com- 
petency of  withdrawing  a  resignation  thus  made  depreaenti 
having  been  questioned  in  Edinburgh  in  May  1870,  the 
writer  advised  the  town  council  to  the  effect  above 
expressed,  and  his  opinion  was  acted  upon.  But 
in  December  1872,  the  question  was  again  raised 
under  circumstances  which  rendered  it  expedient 
to  consult  counsel,  when  the  following  opinion  was 
obtained  from  the  then  Solicitor-General,  Mr.  A.  R.  Clark: 
— "  I  am  of  opinion  that  it  is  competent  to  recall  the 
resignation  within  the  three  weeks.  By  the  26th  section 
of  the  Act  of  1833,  no  coimcillor  can  resign  his  oflBce 
without  giving  three  weeks'  notice;  consequently,  a 
resignation,  though  absolute  in  form,  is  no  more  than 
an  intimation  of  an  intention  to  resign ;  and  while  the 
three  weeks  are  current,  it  is,  I  think,  competent  for 
the  coimcillor  to  recall  the  intimation  given  by  him, 
and  to  retain  his  oflSce." 

171.  If  in  the  course  of  the  municipal  year  a  vacancy 
occurs  in  the  council,  or  magistracy,  or  office-bearers  of 
the  burgh,  by  reason  of  resignation,  death,  or  disability, 
the  remaining  members  of  the  council  are  required  to 
fill  up  the  same  ad  interim  by  election,  to  be  made  by 
plurality  of  voices,  the  chief  or  senior  attending  magis- 
trate having  a  double  or  casting  vote  in  case  of 
equality.*  In  1872,  the  then  Solicitor-General,  Mr. 
A.  R.  Clark,  and  Mr.  Watson  were  consulted  as  to 
whether  the  provisions  of  the  Ballot  Act  affected  such 
elections  ad  interim,  or  whether  these  elections  must  still 
continue  to  be  conducted  under  the  old  law,  and  they 
were  of  opinion  "  that  the  provisions  of  the  Ballot  Act 

1  See  the  Acts  3  and  4  Will.  IV.,  cap.  76,  section  2ft ;  and  8  and  4 
Will.  IV.,  cap.  77,  section  23. 


Obfiervatioas.]  IN   TOWN   COUNCILS.  289 

have  exclusive  application  to  cases  where  the  right  of 
election  belongs  to  the  quaKfied  electors  of  the  burgh ; 
and  that  interim  elections  by  the  council  must  continue  to 
to  be  conducted  under  the  old  law."^  Such  election 
must  be  made  at  a  meeting  to  be  called  on  five  days' 
notice  by  the  town  clerk,  by  intimation  in  writing  to  each 
of  the  remaining  members  of  council.'  In  practice  the 
council  usually  fixes  the  day  on  which  the  election  is  to 
take  place,  and  the  town  clerk  gives  the  notices  required 
by  the  statute  five  days  before  the  day  on  which  the 
election  has  been  fixed  to  take  place.^  This  rule  applies 
to  all  vacancies  occurring  during  the  mimicipal  year — 
those  in  the  oflSce  of  provost  or  treasurer  equally  with 
those  in  the  office  of  bailie  or  councillor.  The  person 
so  elected  ad  interim  holds  office  only  till  the  first 
Tuesday  of  November  immediately  following  his  elec- 
tion ;  and  the  vacancy  occasioned  by  his  retirement  at 
that  time  must  be  supplied  at  the  next  annual  election 
of  councillors  and  magistrates  or  office-bearers.  If  the 
vacancy  occurs  in  the  office  of  councillor  of  any  burgh 

'  See  Memorial  and  Opioion,  Appendix  xv.  pp.  [162],  [163],  [184]. 

'  Provost  of  Dumbarton  and  others  v.  Denny  and  others,  6th  December 
1796 ;  3  Pat.  App.  016.  On  the  day  following  the  death  of  one  of  their 
number,  a  town  council,  meeting  for  usual  business,  proceeded  to  elect  a 
new  councillor.  A  minority  objected.  The  election  was  held  void, 
fourteen  days'  notice  to  each  councillor  being  required  previous  to  such 
election.  In  deciding  this  case,  the  Lord  Chancellor  (Loughborough) 
observed  : — *^  A  number  of  cases  were  cited  by  the  appellants  in  the 
Court  to  show  that  election  of  officers  of  the  burgh  had  taken  place  at 
meetings  of  the  councillors  without  previous  notice.  But  the  nature  of 
the  thing  renders  intimation  absolutely  necessary ;  and  no  practice, 
however  inaccurate,  or  for  whatever  length  of  time,  can  establish  a 
contrary  rule.  It  is  true  that  if  the  coimdllors  assembled  in  general 
meetings  are  unanimous  in  concurring  upon  any  measure  competent  to 
such  general  meetings,  and  if  all  the  members  acquiesce,  it  may  be  in  their 
power  to  proceed  to  matters  of  which  no  previous  intimation  was  given. 
But  if  the  members  are  not  unanimous,  it  will  be  necessary  for  a  new 
meeting  to  be  called,  with  proper  intimation  of  the  measure  intended." 

*  In  1885  the  Commissioners  on  Municipal  Corporations  in  Scotland 
reported  as  follows : — "  Town  clerks  are  boimd  by  the  statute  to  call 
meetings  for  the  purpose  of  filling  up  vacancies  in  the  coimcil  occurring 
during  the  year.  But  it  should  further  be  ordained,  that  every  town 
clerk  shall  issue  notice  of  election  within  forty-eight  hours  after  a  vacancy 
comes  to  his  knowledge,  the  council  being  probiliited  from  tiansacting 
business  till  the  vacancy  be  filled  up." — General  Report,  p.  97. 
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which  has  been  divided  into  wards,  then  such  vacancy 
must  be  supplied  at  the  annual  election  of  councillors 
by  the  electors  of  the  ward  for  which  the  councillor  who 
has  resigned,  died,  or  become  disabled,  was  elected,  and 
such  electors  must  in  that  case  elect  a  councillor  in  addition 
to  the  third  which  falls  to  retire  at  that  time,  unless  the 
person  who  has  resigned,  died,  or  become  disabled,  would 
have  gone  out  of  office  as  one  of  such  third. 

172.  The  24th  section  of  the  act  3  and  4  William  IV., 
cap.  76,  and  the  22d  section  of  the  act  3  and  4  WilL  IV., 
cap.  77,  provide  that  **when  any  magistrate  or  office- 
bearer (other  than  the  provost  or  chief  magistrate  and 
treasurer)  shall  be  in  the  third  of  the  council  going  out  of 
office,  the  place  of  such  magistrate  or  office-bearer  shall 
be  supplied  by  election  by  the  council  as  soon  as  the  fiill 
number  thereof  shall  have  been  completed  by  the  annual 
election  of  the  third;"  while  the  25th  section  of  the 
former  act,  and  the  23d  section  of  the  latter  act,  enact  that 
vacancies  in  the  council  or  magistracy  or  office-bearers, 
occurring  in  the  course  of  the  year,  "  shall  be  filled  up  ad 
interim  by  the  remaining  members  of  the  councilhy  election  as 
hereinbefore  provided,  at  a  meeting  to  be  called  on  five 
days'  notice  by  the  town  clerk,  by  intimation  in  writing 
to  each  of  such  remaining  members  of  counciV^  It  has  been 
maintained  that  interim  elections  under  the  two  sections 
last  referred  to  are  not  vested  in  the  council  as  a  corporate 
body,  but  in  the  remaining  members  of  council  as  a  class 
of  individuals;  that  by  these  sections  the  members  of 
council  individually  are  made  quasi-electors  in  room  of 
the  electors  of  the  ward ;  and  that  election  by  such  coun- 
cillors as  choose  or  find  it  convenient  to  attend,  without 
reference  to  quorum,  is  as  valid  as  an  election  on  other 
occasions  by  a  small  and  inconsiderable  number  of  the  con- 
stituency. In  other  words,  it  has  been  maintained  that 
the  power  to  elect  ad  interim  being  given  to  the  remaining 
members  of  coimcil,  while  the  power  to  elect  ordinary 
magistrates  is  given  to  the  council  when  complete^  the 
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former  is  a  personal  right  exercisable  by  those  who  attend, 
while  the  latter  is  a  corporate  act,  and  requires  a  majority. 
This  construction  of  the  25th  section  of  3  and  4  Will.  IV., 
cap.  76,  was  adopted  by  Lord  Cunninghame  (Ordinary) 
in  the  case  of  Fraser  v.  Rose;^  and  in  a  note  to  his  inter- 
locutor, refusing  the  Bill  of  Suspension,  his  Lordship  said — 
"There  are  strong  reasons  for  this  constmction  in  nmny 
diflFerent  cases  of  vacancy  that  may  occur  in  town  coun- 
cils." The  question  thus  raised  does  not  appear,  how- 
ever, to  have  been  finally  decided,  and,  in  the  absence 
of  an  authoritative  decision  to  the  contrary,  the  writer 
would  hesitate  to  proceed  with  an  election  ad  interim 
unless  a  majority  of  the  council  were  present. 

173.  In  the  same  case  of  Fraser  v.  Rose,  it  was  main- 
tained that,  even  if  elections  ad  interim  were  corporate 
acts,  still,  in  cases  in  which  the  want  of  a  quorum  is 
created  by  an  illegal  concert  or  combination  among  the 
members,  the  election  by  a  minority  is  valid.  This  con- 
tention was  supported  by  the  Lord  Ordinary  (Cunning- 
hame) who,  in  the  note  to  his  interlocutor,  said,  "This  was 
laid  down  in  one  branch  of  the  Oulross  case,  in  1809  or  1810 
(the  papers  in  which  the  Lord  Ordinary  has  not  had  time 
to  seek  out  or  refer  to),  and  in  the  later  case  of  Kirkcaldy, 
about  twelve  or  fifteen  years  ago,  when  the  relevancy 
was  discussed,  though  the  case  was  given  up  before  the 
proof  was  concluded."*  The  point  thus  raised  does  not 
appear,  however,  to  have  been  finally  decided. 

It  has  also  been  questioned,  (1.)  Whether,  when  a  meet- 
ing has  been  regularly  called  for  the  purpose  of  filling  up 
a  vacancy  in  the  council  or  in  the  magistracy  or  office- 
bearers, the  council,  or  the  remaining  members  of  council 
present  at  the  meeting,  are  boimd  to  proceed  with  the 
election,  or  may  competently  adjourn  it?  and  (2.) 
Whether,  in  the  event  of  a  majority  of  the  council,  or 

"  Fraser  v.  Rose,  6th  July  1837, 15  S.  1250. 
But  see  opinion  of.  Mr.  Watson  and  Mr.  Balfour,  quoted  in  the 
footnote  to  No.  173  of  these  Observations,  p.  292. 
*  See  also  No.  154  of  these  Observations. 
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of  the  remaining  members  of  council,  failing  or  refusing 
to  elect  at  such  a  meeting,  a  minority  may  neverthe- 
less do  sot  It  appears  to  the  writer  that  while  the 
statutes  appoint  such  vacancies  to  be  filled  up  at  a  meet- 
ing called  on  five  days'  notice,  the  time  specified  in  the 
notice  cannot  be  regarded  as  a  statutory  period  of  elec- 
tion, to  the  effect  that  if  the  election  be  not  then  com- 
pleted, it  cannot  be  made  on  any  other  day.  The  course 
which,  as  at  present  advised,  he  would  therefore  follow  in 
a  case  in  which  a  meeting  had  been  duly  called  to  fill 
up  a  vacancy  ad  interim^  but  a  majority  of  the  Council, 
or  of  the  remaining  members  of  Coimcil,  failed  to  attend, 
while  the  minority  insisted  on  the  election  being  pro- 
ceeded with,  would  be  to  advise  the  provost  or  preses  to 
decline  to  proceed  with  the  election,  on  the  ground  that 
a  majority  of  the  council  not  being  present,  procedure  was 
incompetent.  If  so  required,  however,  the  writer  would 
minute  the  whole  proceedings,  so  as  to  preserve  a  record 
with  which  the  Court  might  deal  in  any  proceedings  that 
might  be  afterwards  instituted  to  determine  the  rights  of 
paiiiies.  Where  a  majority  of  the  council  attended,  but 
resolved  to  adjourn  the  election,  while  a  minority  in- 
sisted on  its  being  proceeded  with,  in  terms  of  the  pre- 
vious resolution  of  the  council  and  the  statutory  intimation 
by  the.  clerk,  he  would  advise  the  provost  or  preses  to 
give  effect  to  the  decision  of  the  majority ;  but  he  would, 
if  so  required  by  the  minority,  minute  the  whole  proceed- 
ings, so  as  to  preserve  a  record  of  the  res  gestce.  Where 
all  parties  acquiesced  in  an  adjournment,  and  fixed  an- 
other day  for  the  election,  he  would  give  effect  to  that 
resolution.^ 

'  See  the  case  of  Gibson  and  Others  v.  Kerr  and  Others,  20th  December 
1856 ;  19  D.  261 ;  29  Jurist  111,  referred  to  in  footnote  1  to  No.  139  of 
these  Observations,  p.  240. 

In  an  opinion  obtained  from  Mr.  Watson  and  Mr.  Balfour,  in  March 
1876,  as  to  the  course  which  should  be  adopted  when  a  majority  of  the 
members  of  a  town  council  absented  themselves  from  meetings,  ihese 
counsel  said  : — It  does  not  appear  to  us  that  any  means  exist  by  which 
the  majority  of  the  councillors  can  be  compelled  to  attend,  and  if  they 
do  not  attend,  we  fear  the  council  must  practically  remain  in  abeyance 
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174.  It  is  the  practice  of  the  councils  of  some  burghs, 
in  electing  councillors  ad  interim,  to  give  efifect  to  the 
recommendation  of  the  electors  of  the  burgh,  or  of  the 
ward  of  the  burgh,  in  the  representation  of  which  the 
vacancy  has  occurred.  This  recommendation  is  sometimes 
expressed  by  a  memorial ;  and  when  memorials  in  favour 
of  different  persons  are  submitted,  the  preference  is  deter- 
mined by  the  relative  numbers  of  signatures  attached  to  the 
respective  memorials,  if  there  be  no  reason  to  doubt  that 
the  signatures  are  those  of  bonajide  electors  in  the  burgh 
or  ward  in  which  the  vacancy  has  occurred.  On  rare 
occasions  the  claims  of  competing  candidates  for  election 
ad  interim  have  been  decided  by  a  poll  taken  by 
the  remaining  councillors  of  the  burgh  or  ward  at 
their  own  cost.  But  this  practice  can  scarcely  be  said 
to  be  in  accordance  with  the  spirit  of  the  Ballot  Act,  and 
ia  not  likely  to  be  resorted  to  now. 

175.  When  a  magistrate  or  oflSce-bearer  retires  from 
the  council  during  the  currency  of  a  year,  a  double 
vacancy  is  occasioned,  which  must  be  supplied  by  the 
council  electing  ad  interim,  first  a  coimcillor,  and  after- 
wards, when  the  council  is  completed,  a  magistrate  or 
office-bearer.  Both  elections  may  take  place  in  im- 
mediate succession. 

176.  When  a  vacancy  in  the  magistracy  or  office- 
bearers is  occasioned  by  the  resignation  of  the  holder, 
who  still  remains  in  office  as  a  councillor,  the  double 

until  the  next  election, — a  thing  which,  although  now  comparatiTely 
rare,  was  not  unfrequent  prior  to  the  [>a88ing  of  the  statutes  referred  to  in 
the  memorial.  [3  and  4  WilL  IV.,  cap.  76  ;  16  Victoria,  cap.  26  ;  and  the 
Municipal  flections  Amendment  (Scotland)  Act,  1868, 31  and  32  Vict.,  cap. 
108.]  In  the  case  of  Fraser  v.  Rose,  6  July  1837,  15  &  1250,  a  question 
arose  whether,  in  the  event  of  a  combination  existing  among  some  members 
of  the  council  to  absent  themselyes  for  the  purpose  of  defeating  the 
election,  it  became  competent  to  the  minority  to  elect,  but,  notwith- 
standing some  dicta  by  i^rd  Cunninghame  favourable  to  the  power  of 
the  minority  in  the  matter,  we  consider  the  rulo  to  be  well  settled  that 
municipal  business  cannot  be  transactt>d  without  a  majority  of  the  full 
council,  or  what  is  the  same  thing,  when  the  council  consists  of  an  even 
number  by  the  votes  of  half  the  number,  and  the  cabting  vote  of  the 
provost. 
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of  the  remainlDg  members  of  coimcil,  failing  or  refusing 
to  elect  at  such  a  meeting,  a  minority  may  neverthe- 
less do  sot  It  appears  to  the  writer  that  while  the 
statutes  appoint  such  vacancies  to  be  filled  up  at  a  meet- 
ing called  on  five  days'  notice,  the  time  specified  in  the 
notice  cannot  be  regarded  as  a  statutory  period  of  elec- 
tion, to  the  effect  that  if  the  election  be  not  then  com- 
pleted, it  cannot  be  made  on  any  other  day.  The  course 
which,  as  at  present  advised,  he  would  therefore  follow  in 
a  case  in  which  a  meeting  had  been  duly  called  to  fill 
up  a  vacancy  ad  interim^  but  a  majority  of  the  Council, 
or  of  the  remaining  members  of  Council,  failed  to  attend, 
while  the  minority  insisted  on  the  election  being  pro- 
ceeded with,  would  be  to  advise  the  provost  or  preses  to 
decline  to  proceed  with  the  election,  on  the  ground  that 
a  majority  of  the  council  not  being  present,  procedure  was 
incompetent.  If  so  required,  however,  the  writer  would 
minute  the  whole  proceedings,  so  as  to  preserve  a  record 
with  which  the  Court  might  deal  in  any  proceedings  that 
might  be  afterwards  instituted  to  determine  the  rights  of 
pai-ties.  Where  a  majority  of  the  council  attended,  but 
resolved  to  adjourn  the  election,  while  a  minority  in- 
sisted on  its  being  proceeded  with,  in  terms  of  the  pre- 
vious resolution  of  the  council  and  the  statutory  intimation 
by  the.  clerk,  he  would  advise  the  provost  or  preses  to 
give  effect  to  the  decision  of  the  majority ;  but  he  would, 
if  so  required  by  the  minority,  minute  the  whole  proceed- 
ings, so  as  to  preserve  a  record  of  the  res  gestce.  Where 
all  parties  acquiesced  in  an  adjournment,  and  fixed  an- 
other day  for  the  election,  he  would  give  effect  to  that 
resolution.^ 

'  See  the  case  of  Gibson  and  Others  v.  Kerr  and  Others,  20th  December 
1856 ;  19  D.  261 ;  29  Jurist  111,  referred  to  in  footnote  1  to  No.  139  of 
these  Observations,  p.  240. 

In  an  opinion  obtained  from  Mr.  Watson  and  Mr.  Balfour,  in  March 
1876,  as  to  the  course  which  should  be  adopted  when  u  majority  of  the 
members  of  a  town  council  absented  themselves  from  meetings,  ihese 
counsel  said  : — It  does  not  appear  to  us  that  any  means  exist  by  which 
the  majority  of  the  councillors  can  be  compelled  to  attend,  and  if  they 
do  not  attend,  we  fear  the  council  must  practically  remain  in  abeyance 
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174.  It  is  the  practice  of  the  councils  of  some  burghs, 
in  electing  councillors  ad  interim^  to  give  effect  to  the 
recommendation  of  the  electors  of  the  burgh,  or  of  the 
ward  of  the  burgh,  in  the  representation  of  which  the 
vacancy  has  occurred.  This  recommendation  is  sometimes 
expressed  bj  a  memorial ;  and  when  memorials  in  favour 
of  different  persons  are  submitted,  the  preference  is  deter- 
mined by  the  relative  numbers  of  signatures  attached  to  the 
respective  memorials,  if  there  be  no  reason  to  doubt  that 
the  signatures  are  those  of  bona  fide  electors  in  the  burgh 
or  ward  in  which  the  vacancy  has  occurred.  On  rare 
occasions  the  claims  of  competing  candidates  for  election 
ad  interim  have  been  decided  by  a  poll  taken  by 
the  remaining  councillors  of  the  burgh  or  ward  at 
their  own  cost.  But  this  practice  can  scarcely  be  said 
to  be  in  accordance  with  the  spirit  of  the  Ballot  Act,  and 
is  not  likely  to  be  resorted  to  now. 

175.  When  a  magistrate  or  oflBce-bearer  retires  from 
the  council  during  the  currency  of  a  year,  a  double 
vacancy  is  occasioned,  which  must  be  supplied  by  the 
council  electing  ad  interim,  first  a  councillor,  and  after- 
wards, when  the  council  is  completed,  a  magistrate  or 
office-bearer.  Both  elections  may  take  place  in  im- 
mediate succession. 

176.  When  a  vacancy  in  the  magistracy  or  office- 
bearers is  occasioned  by  the  resignation  of  the  holder, 
who  still  remains  in   office  as  a  councillor,  the  double 

until  the  next  election, — a  thing  which,  although  now  comparatiTely 
rare,  was  not  unfrequent  prior  to  the  [lassing  of  the  st^itutes  referred  to  in 
the  memorial.  [3  and  4  Will.  IV.,  cap.  76  ;  16  Victoria,  cap.  26  ;  and  the 
Municipal  flections  Amendment  (Scotland)  Act,  1868, 31  and  32  Vict,  cap. 
108.]  In  the  case  of  Fraser  v.  Koee,  6  July  1837,  15  &  1250,  a  question 
arose  whether,  in  the  event  of  a  combination  existing  among  some  members 
of  the  council  to  absent  themselyes  for  the  purpose  of  defeating  the 
election,  it  became  competent  to  the  minority  to  elect,  but,  notwith- 
standing some  dicta  by  i^rd  Cunninghame  fHVOuruble  to  the  power  of 
the  minority  in  ilie  matter,  we  consider  the  rulo  to  be  well  settled  that 
municipal  business  cannot  be  transacted  without  a  majority  of  the  full 
council,  or  what  is  the  same  thing,  when  the  council  consists  of  an  even 
number  by  the  votes  of  half  the  number,  aud  the  casting  vote  of  the 
provost 
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election  is  of  course  lumecessary ;  but  the  meeting  for  sup- 
pljring  the  vacancy  must  still  be  held  after  the  resignation 
has  taken  effect,  and  must  be  called  on  five  days*  notice. 

177.  Differences  of  opinion  exist  as  to  what  constitutes 
*'  disability  "  of  a  magistrate,  or  office-bearer,  or  councillor 
in  the  sense  of  the  statutes.  When  a  member  of  council 
loses  the  qualification  without  which  he  could  not  have 
been  eligible  for  election,  or,  in  virtue  of  which  alone  he 
remains  in  the  council,  must  he  be  held  to  be  **  disabled"  t 
In  other  words,  is  disability  to  be  regarded  as  equivalent 
to  disqualification,  as  is  maintained  by  some ;  or  must  it 
involve  physical  or  mental  incapacity  to  perform  the 
duties  of  the  office,  as  is  held  by  others  t  Upon  this  sul>- 
ject  reference  may  be  made  to  what  has  been  already 
stated  in  No.  166  of  these  Observations.  Eminent  counsel 
have  supported  each  of  these  views,  and  no  decision  has 
been  given  on  the  subject.*  It  has  always  appeared  to 
the  writer  that  the  continued  possession  of  the  qualifica- 
tion which  the  legislature  has  prescribed  as  an  essential 


*  The  qnestion  was  raUed  in  Arbroath  in  1870  under  the  following 
circumstances : — A.  was  elected  a  councillor  in  November  1869.  At 
Whitsunday  1870  he  removed  from  the  burgh,  and  lost  his  qualfieation 
as  an  elector.  Mr.  A.  R.  Clark  was  thereupon  consulted  as  to 
whether  such  loss  of  qualification  did  not  constitute  disability,  and 
create  a  vacancy  in  the  council  which  would  have  to  be  filled  up  at  the 
annual  election  of  councillors  in  November  1870.  He  returned  the 
following  opinion  on  18th  October  1870  : — ^^  I  am  of  opinion  that 
[A.]  is  disqualified,  and  that  another  councillor  ought  to  be  elected 
m  his  place.  No  one  can  be  elected  a  councillor  unless  he  possesses  the 
qualifications  specified  in  the  eighth  section ;  and,  in  my  opinion,  it  is 
implied  that  he  retains  these  qualifications  in  order  to  enable  him  to 
retain  the  ofiice.'' 

The  same  question  was  again  raised  in  Forfar  in  1873,  under  the 
foUowing  circumstances  : — B.  was  elected  a  councillor  in  November  1872. 
Having  failed  to  pay  his  poor-rates  on  or  before  20th  June  1878,  as 
required  by  section  3  of  The  Representation  of  the  People  (Scotland) 
Act,  1868  (31  and  32  Vict ,  cap.  48),  he  lost  his  qualification  as  an 
elector,  and  his  name  did  not  appear  in  the  parliamentary  or  municipal 
register  for  1873-4.  On  that  occasion  counsel  advised  that  the  dis- 
qualification above  explained  did  not  constitute  disability  in  the  sense  of 
the  statute.  Subsequently,  the  writer  brought  the  question  again  under 
the  consideration  of  Mr.  Clark  in  consultation ;  and  he  adhered  to  the 
opinion  given  by  him  to  Arbroath  in  1870,  as  being  most  consistent  with 
the  spirit  of  the  Act. 
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condition  of  election  is  necessary,  and  that  the  loss  of 
this  qualification  "  disables  "  the  loser,  and  disqualifies  him 
from  continuing  in  the  council.*     Reference  has  already 


*  On  this  sulgect  the  decisions  of  the  English  Courts  with  reference  to 
questions  raised  under  the  36th  section  of  5  and  6  VVilL  IV.,  cap.  76, 
are  instructive.  That  section  enacts  that  if  the  mayor  of  any  burgh 
shall,  at  the  time  when  it  may  be  necessary  to  execute  the  powers  and 
duties  provided  by  the  act  with  respect  to  electionfl,  *'  be  dead,  absent, 
or  otherwise  tiica/7aZ)ie  of  acting ^^  the  council  shall  appoint  one  of  the 
aldermen  to  execute  all  such  powers  and  duties  in  place  of  the  mayor. 
It  was  contended  that  the  words  **  dead,  absent,  orincHpable  of  acting," 
could  only  be  construed  as  meaning  some  incapacity  of  acting  analogous 
to  death  or  absence,  which  are  physical  objections,  and  not  mere  legal 
objections  arising  from  the  situation  of  the  mayor  rendering  him  in- 
capable of  acting.  It  was  held,  however,  in  The  Queen  v.  Owens.  [Ellis, 
and  £llis,  Queen's  Bench  Reports,  vc^.  ii.  p.  86 ;  28  L.  J.  (Q.  B.,  316]  ;  and 
The  Queen  v.  White  [L.  R.  2  Q.  B.  557],  that  the  words  of  section  36  are 
not  io  be  confined  to  incapacity  of  a  physieal  character,  bat  should  be 
construed  so  as  to  include  legal  incapacity.  On  the  same  principle,  it 
appears  to  the  writer  that  the  word  *^  disability  "  should  be  construed  as 
meaning  legal  disability  or  disqualification. 

In  the  case  of  Miller  v,  Jervia,  20th  June  1840;  2  D.,  1181, the  Court 
held  that  the  insolvency  of  a  manager  of  a  royal  bur;;h  rendered  it  inex- 
pedient to  continue  him  in  the  management,  and  another  was  appointed 
to  take  his  place. 

In  November  1877  the  writer  consulted  the  Lord  Adrocate  (Watson) 
and  Mr.  J.  Badenach  Kicolson  on  this  point.  The  query  put  to  them 
was  as  follows : — Does  disability  in  the  sense  of  the  Act  3  and  4  Will. 
IV.,  cap.  76,  mean  the  loss  of  the  qunlification  for  being  a  coandllor  or 
magiritiate  prescribed  by  the  Act,  or  does  it  mean  physical  or  mental 
incapacity  to  perform  the  duties  of  the  office  ?  To  that  aaery  the  follow- 
ing answer  waa  returned : — ^^  The  question  raised  in  tnis  <juei7  is  one 
of  much  difficulty.  The  general  rule  is  that,  where  a  piu*ticiilar  cjuali- 
fication  is  necessary  in  oi^er  to  the  acquisition  of  a  public  franchise  or 
election  to  a  public  office,  the  continuance  of  the  qualification  is  essen- 
tial to  the  retention  of  the  franchise  or  the  office.  The  rule  is  sulject 
to  exceptiona,  but  these  must  be  matter  of  express  enactment  or  platn 
implication.  A  well-known  exception  in  regard  ti  a  franchise  has 
already  been  referred  to,  as  enacted  by  31  and  32  Viet.,  c.  108,  sec.  8, 
which  provides  that  in  municipal  elections  the  regtiser  is  conclusive  evi- 
dence that  the  persons  therein  named  continue  to  have  the  qualifications 
annexed  to  their  names.  In  regard  to  the  retention  of  a  municipal 
office,  eligibility  for  which  depends  on  the  same  qualification  as  the 
municipal  franchise,  we  are  of  opinion  that  if  the  qualification  for  the 
franchise  is  lost  the  office  cannot  be  retained,  and  we  are  inclined  to 
think  that  the  right  to  the  franchise  and  the  right  to  retain  office  would 
be  held  to  f  aQ  together.  In  other  words,  if  a  town  councillor  or  magis- 
trate elected  for  three  yi^mi  were  to  have  hie  name  stnx^  off  the  muni- 
cipal register  at  any  time  within  that  period,  we  are  of  opinion  that  his 
office  would  be  vacated,  and  the  council  should  proceed  to  fill  the 
vacancy.  But  so  long  as  the  office- holder^s  name  remains  on  the  register 
we  could  not  advise  that  he  would  vacate  his  office,  although  notoriously 
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been  made  to  the  effect  of  the  loss  by  a  councillor  of 
burgess-ship  acquired  under  the  provisions  of,  "  The  Bur- 
gess (Scotland)  Act "  (39  Victoria,  cap.  12).^ 

178.  When  a  vacancy  in  the  council  occurs  during  the 
course  of  the  year,  by  the  death,  resignation,  or  dis- 
ability of  A.,  and  is  supplied  by  the  election  of  B.  ad  inteHm^ 
B.  or  C,  who  is  elected  at  the  next  annual  election  of  coun- 
cillors to  fill  the  place  of  B.,  who  mast  then  retire,  does 
not  take  the  place  of  A.,  to  the  effect  of  going  out  of  the 
council  at  the  time  when  A.,  if  he  had  not  died,  resigned, 


ho  had  ceased  to  poisefis  the  •character  in  respect  of  which  his  name  was 
inserted  in  it. 

^^  The  foregoing  observations  in  this  answer  relate  chiefly  to  what 
may  be  termed  loss  of  qualification.  It  is  necessary  to  add  as  regards 
dwquaHfications,  where  they  depend  on  express  statutory  enactment, 
e,g.y  if  a  councillor  or  magistrate  were  appciuted  to  m  disqmalitying  office. 

Sbee  opinion  quoted  in  footnote  2^,  p.  z3.  Additions  and  Corrections, 
s'o.  (14)]»  or  were  to  be  cor.victed  of  bribery  [see  opinion  quoted  in 
footnote  «5,  p.  48,  Additions  and  Corrections,  No.  (30)],  the  dinqualifi- 
cation  would  take  effect  immediately,  and  the  vacancy  ought  to  be  filled 
up  at  once.  Where,  on  the  other  hand,  the  disqualifications  are  legal 
merely,  e  g.n  if  a  councillor  or  magistrate  were  to  become  insane,  we 
think  the  safer  course  would  be  to  wait  till  the  question  of  his  ineapacitj 
were  decided  in  the  course  of  making  up  the  register. 

*^  We  have  only  to  add  that  in  making  this  answer  wo  have  had  fully 
before  us  the  difficulty  occasioned  by  the  use  of  the  term  ^  disability.' 
It  is  no  doubt  a  term  less  comprehensive  and  elastic  than  ^  disqualifica- 
tion ; '  but  we  are  not  prepared  to  limit  it  in  construing  the  25th  sec  of 
3  and  4  Will.  IV.,  c.  76,  to  incapacity  of  a  mental  or  physical  nature. 
We  think  it  may  fairly  be  read  in  that  section  as  including  Moss  of  the 
elective  qualification  and  any  other  legal  disqualification  as  a  TOter.'*' 

*  See  So   123  of  these  Observation,  p.  207. 

In  the  ca^^e  referred  to  in  note  3,  pp.  238-9,  a  councillor  of  Edinburgh 
was  di>oovercd  not  to  be  on  the  roll  of  electors,  and  he  reagned.  The  coun- 
cil, however,  immediately  declared  the  seat  of  the  person  so  found  to  be 
disqualified  to  be  vacant,  and  resolved  to  fill  it  up  on  a  day  fixed.  The* 
then  Lord  Advocate  (afterwards  Lord  Rutherford)  was  consulted  as  to  the 
legality  of  the  course  adopted,  and  also  as  to  the  }>ropriety  of  the 
council  declaring  the  vacancy  still  more  distinctly  when  they  proceeded 
to  fill  up  the  vacancy.  The  terms  of  the  proposed  declaration  were  afl 
follow : — Thereafter,  the  council  having  taken  into  consideration  the 
intin^ation  of  [A.]  of  his  disability  for  the  office  of  councillor,  and  its 
verification  by  the  clerk  as  custodier  of  the  register  of  voters,  they 
dec' are  the  seat  in  the  council  which  he  held  vacant  bv  dihability,  and 
resolve,  etc.  The  Lord  Advocate  replied,  ^^  I  think  the  council  have 
adopted  the  proper  steps  for  electing  a  councillor  in  room  of  [A.],  and  I 
approve  of  the  preamble  proposed  to  the  minute  of  election.'* 
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or  become  disabled,  would  have  fallen  to  retire.  B.  or  C.'s 
place  in  the  roll  will  be  under  that  of  the  councillors  pre- 
viously elected  for  the  burgh,  or  for  the  ward  if  the  burgh 
is  divided  into  wards;  and  his  position,  relatively  to 
other  councillors  elected  for  the  burgh  or  ward  at  the 
same  election,  will  be  determined  in  the  way  explained  in 
No.  144  of  these  Observations*^ 

179.  In  the  event  of  any  councillor,  magistrate,  or  office- 
bearer intimating  his  resignation  of  the  office  of  coun- 
cillor "  as  to  be  made  at  the  period  of  the  annual  retire- 
ment of  one-third  of  the  council,"  such  additional  number 
of  councillors  must  then  be  elected  as  may  be  necessary 
to  complete  the  council,*  These  resignations  must  be 
intimated  three  weeks  before  the  day  appointed  for  the 

^  Scott  and  Others  v.  The  Magistrates  of  Edinburgh,  2lBt  December 
1888.  In  this  case,  the  town  clerks  of  Edinburgh  having  included  in  their 
list  of  the  councillors  to  retire  by  rotation  at  an  annus!  election  one  who 
had  been  only  a  year  in  office,  on  the  assumption  of  his  being  to  be  con- 
sidered a  substitute  to  serve  out  the  unexpired  time  of  a  councillor  re- 
signing, and  no  obiection  or  protest  having  been  taken  till  the  first  meeting 
of  the  new  council,  when  his  vote  was  refused, — it  was  held  1.  That  the 
councillor  and  his  constituents  were  not  barred  from  asserting  his  right ; 
and  2.  That  the  third  of  the  councillors  of  a  burgh  going  out  of  office 
annually  by  rotation^  under  the  provisions  ofS  and  4  Will.  lY.,  cap.  76, 
must  always  consist  of  those  who  have  been  longest  in  office,  and  that 
when  councillors  resign  before  the  expiry  of  their  period  of  service,  and 
others  are  elected  in  their  place,  the  latter  are  not  to  be  regarded  as  sub- 
stitutes for  those  resigning,  but  as  original  councillors  entitled  to  hold 
their  office  till  the  expiration  of  the  full  statutory  period.  [1  Dunlop,  847; 
14  F.  622  ;  11  Jurist,  239.] 

See  also  the  dictum  of  the  Lord  President  (Inglis)  in*  Thomson  v^ 
The  Magistrates  of  Rutherglen,  17th  February  1876.  *'It  is  impossible 
to  arrange  so  that  every  councillor  shall  have  three  years  of  office,  neither 
more  nor  less,  Then,  if  you  have  more  than  one-third  who  havo  been 
three  years  in  office,  you  must  select  who  is  to  go  out  and  who  to 
remain.  One  way  in  which  the  difficulty  might  be  avoided  is  this, 
namely,  to  hold  that,  when  any  councillor  dies  or  retires  during  the^ 
currency  of  his  term  of  office,  the  person  elected  in  his  stead  only  comes 
in  to  serve  out  his  period  of  office.  If  that  were  acted  upon  it  would 
obviate  any  difficulty.  But  that  view  has  been  authoritatively  negatived 
in  the  case  of  Scott  v.  The  Magistrates  of  Edinburgh,  and  that  decision 
has  been  acted  on  ever  since,  and  it  is  impossible  to  go  back  upon  it. 
[The  Scottish  Law  Reporter,  vol.  xiii.,  p.  298 ;  Court  of  Session  Casea 
(Fourth  Series),  vol.  iii.,  p.  468.] 

*  See  section  26  of  the  Act  8  and  4  Will  IV.,  cap.  76 ;  and  se«tion  24 
of  the  Act  3  and  4  WiU.  IV.,  cap.  77. 
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annual  election  of  councillors.     But,  as  the  councillor, 
magistrate  or  office-bearer  by  whom  such  resignation  is 
tendered  may  recal  the  intimation  during  the  currency 
of  the  three  weeks,  and  so  supersede  and  render  nugatory 
any  proceedings  which  may  have  been  taken  to  supply 
the  anticipated  vacancy,  the  question  arises — what  steps 
should  bo  taken  in  such  circumstances  ?     The  town-clerk 
must,  ten  days  before  the  day  of  election,  give  public  in- 
timation of  the  place  or  places   at*  which  the  several 
elections  are  to  he   conducted,  and  should  also  state 
what  vacancies  have  to  be  supplied  as  far  as  these 
are   then  known.^      There   seems  to  be  no  alternative 
in  such  a  case  but  to  proceed  on  the  assumption  that 
the  intimated  resignation  will  take  effect,  and  that  the 
vacancy  thereby  occasioned  will  be  supplied  by  elec- 
tion, on  the  first  Tuesday  of  November,  if  the  resigna- 
tion be  not  withdrawn.    As  regards  the  nomination  of 
candidates,  assuming  that  one  councillor  falls  to  retire  in 
the  ordinary  course,  and  that   another,  who  does  not 
fall  to  retire  at  that  time,  has  intimated  his  resignation 
as  to  take  effect  at  the  period  of  the  annual  retire- 
ment of  one-third  of  the  council,  two  persons  must  be 
nominated  to  supply  the  vacancies  so  occasioned.  If  more 
than  two  persons  are  nominated,  a  poll  must  of  course 
take  place,  and  no  difficulty  can  arise.    But,  if  only  two 
persons  are  nominated,  and  the  resignation  is  withdrawn, 
let  it  be  supposed  on  the  Friday  or  Saturday  immediately 
preceding  the  day  of  election,  and  after  the  town-clerk 
has    intimated,   in    terms   of   the    Municipal    Elections 
Amendment  (Scotland)  Act,  1868,  and  in  reliance  on  the 
resignation  receiving  effect,  that  no  poll  will  take  place, 
what  is  to  be  the  result  ?    Obviously  a  new  election  under 
the  provisions  of  section  9  of  the  Election  Act  of  1868. 

It  has  been  suggested  that  this  difficulty  might  bo 
obviated,  if  the  one  nomination  paper  bore  that  the  person 
nominated  was  proposed  for  election  in  room  of  the  coun- 

*  Sec  No.  34  of  these  Obeervations. 
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cillor  who   retired  by  rotation,  and  the  other  that  the 
person  nominated  was  proposed  in  room  of  the  counciUor 
who  had  intimated  his  intention  to  resign,  and  to  supply 
the  vacancy  which  such  resignation  would  occasion.     In 
that  case,  the  public  intimation  by  the  town-clerk,  imder 
the  Election  Act  of  1868,  might,  it  has  been  suggested, 
set  forth  the  above  facts,  and  the  presiding  magistrate 
might,  at  the  proper  time,  declare  the  person  proposed 
for  election  in  room  of  the  councillor  who  retired  by 
rotation  to  be  duly  elected,  holding  the  other  nomina- 
tion to  be  superseded  by  the  withdrawal  of  the  resigna- 
tion.    If  this  mode  of  obviating  the  difficulty  suggested 
were  not  resorted  to — and  the  writer  has  great  doubt 
as   to   its  competency — no   modification,  by   the   town- 
clerk,  of  the  statutory  intimation  which  he  is  required 
to  give  by  the   Election  Act  of  1870,  would  seem  to 
be  sufficient — for  the  electors  should,  on  or  before  the 
Friday  preceding  the  day  of  election,  know  absolutely 
whether  or  not  there  is  to  be  a  poll.     Yet  the  person  who 
had  tendered  his  resignation  might  not  withdraw  it  till 
the  day  immediately  preceding  the  election,  and  in  that 
case,  moreover,  it  would  be  impossible  to  complete  the 
arrangements  for  taking  a  poll  to  elect  one  of  the  two 
persons  who  had  been  nominated  without  qualification  or 
explanation.     It  appears   to   the  writer  that  the  most 
prudent'  course  in  such  circumstances  would  be  to  pro- 
ceed in  all  respects  as  if  the  resignation  were  to  take 
effect,  to  let  the  nominations  and  statutory  intimations  be 
made  in  strict  accordance  with  the  Election  Acts  of  1868 
and  1870,  and  then,  if  the  withdrawal  of  the  resignation 
created  embarrassment,  to  hold  that  no  election  had  been 
made,  and  to  proceed  as  in  the  case  of  a  double  return, 
or  of  a  person  elected  declining  to  accept  office  as  a 
councillor.^ 


*Upon  the  points  of  diflSculty,  above  indicated,  the  writer  in  1872 
obtained  the  opinion  of  Mr.  A.  K.  Clark,  then  Solicitor-General,  to  the 
following  effect : — 

*'  If  the  resignation  is  intimated  three  weeks  before  the  first  Tuesday 
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2.  In  Town  Councils  of  Burghs  of  Regality  and  Barony, 
not  being  Parliamentary  Burghs. 

180.  In  burghs  of  regality  and  barony,  not  being  par- 
liamentary burghs,  the  mode  of  supplying  such  vacancies 
as  may  occur  during  the  course  of  the  municipal  year  in 
the  magistrates,  or  office-bearers,  or  council,  is  regulated 
by  the  charter  or  act  of  parliament  by  which  the  burgh 
has  been  erected,  or  under  which  its  affairs  are  ad- 
ministered. When  the  charter  or  act  of  parliament  con- 
tains no  provision  on  the  subject,  the  procedure  is  regu- 
lated by  the  set  of  the  burgh  or  by  established  usage. 


3.  In  Police  Commissions  of  Bnrghs  and  Places  subject 
to  the  General  Police  Act  of  1850  or  1862. 

181.  The  Act  of  1850  gives  no  express  power  to  com- 
missioners or  magistrates  of  police  to  resign,  but  section 
36  assumes  the  existence  of  the  power  in  enacting 
that  in  case  the  place  of  any  of  the  commissioners  or  magis- 
trates becomes  vacant  inter  alia  by  resignation,  it  shall  be 
lawful  for  the  remaining  commissioners  and  magistrates 
to  nominate  persons  duly  qualified  to  supply  such  vacan- 


of  NovembeTf  so  that  it  may  take  effect  on  or  before  that  day,  I  think 
that  the  town-clerk  would  be  justified  in  acting  on  it,  and  issuing 
notic(?8  for  the  election  of  a  new  councillor  to  supply  the  vacancy  ex- 
pected to  arise  through  the  resignatioD.  Indeed,  I  think  that  there  is 
no  choice  in  the  matter.  For  the  act  provides,  that  when  the  resignation 
is  *  intimated  as  to  be  made  at  the  period  of  annual  retirement  of  one- 
third  of  the  council/  the  additional  councillors  shaU  be  elected  by  the 
constituency.  It  is  therefore  necessary  that  the  notices  should  be  in 
such  a  form  as  to  give  the  constituency  an  opportunity  of  electing,  even 
though  some  inconvenience  might  occasionally  arise  by  the  withdrawal 
of  the  resignation.  It  would,  however,  be  proper  to  make  the  notices 
bear  that  the  vacancy  was  conditional  on  the  resignation  not  being 
withdrawn. 

^^  A  question  might  arise  as  to  the  nomination.  It  may  be  avoided 
by  makmg  them  conditional.  But,  at  the  worst,  it  would  only  lead  to  a 
poll,  if  the  nominations  were  in  excess  of  the  vacancies,  and  I  think  that 
it  would  be  safer  to  run  this  risk  than  to  prevent  an  election  by  the 
constituency/* 
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cies.  In  the  absence  of  prescribed  conditions,  resigna- 
tion Tinder  this  act  may,  it  is  thought,  be  made  at  such 
time  as  the  resigner  chooses,  and  either  with  or  without 
intimation ;  but,  to  prevent  public  inconvenience,  it  would 
be  well  that  in  every  case  he  should  give  reasonable 
notice  of  his  intention  to  resign.  It  must  be  observed, 
however,  that  the  provision  in  section  34,  that  outgoing 
commissioners  may  be  re-elected,  appUes  only  to  commis- 
sioners who  form  part  of  the  third  which  has  to  retire 
annually. 

The  Act  of  1862  enacts  that  any  magistrate  of  police 
or  commissioner  may  resign  his  oflSce  at  any  time  on 
giving  three  weeks'  notice,  in  writing,  to  the  clerk,  of  his 
intention  to  do  so ;  and  it  is  in  connection  with  this  pro- 
vision that  it  is  declared  that  any  out-going  commissioner 
may  be  re-elected.^  After  the  office  has  become  vacant, 
the  remaining  commissioners  are  empowered  to  nominate 
a  person  duly  qualified*  to  supply  the  vacancy. 

The  power  conferred  by  the  Act  of  1850  on  **the 
remaining  commissioners  and  magistrates  of  police,"  and 
by  the  Act  of  1862  on  "  the  remaining  commissioners," 
to  nominate  persons  duly  qualified  to  supply  vacancies 
occurring  during  the  year,  may  be  exercised  by  the  com- 
missioners and  magistrates,  or  commissioners  who  remain 
in  office,  though  they  fall  short  of  the  number  required 
by  the  statute  to  constitute  a  quorum.  Such  nomina- 
tions are  not  corporate  acts,  and  do  not  require  to  be 
made  at  meetings  of  the  commissioners.  They  may  be 
made  without  any  formal  meeting,  provided  they  are 
made  distinctly.  The  power  of  supplying  vacancies 
must  be  exercised  to  the  extent  of  having  a  body  of 
commissioners  sufficient  to  carry  out  the  purposes  of  the 
statute,  but  beyond  this  it  is  not  indispensable  that 
vacancies  should  be  supplied.^ 

'  See  section  53  of  the  General  Police  Act  of  1862. 
s  See  No.  133,  sub-section  (2)  of  these  Observations. 
»  Sime  r.  Coghill.  &c.,  15th  Noycmber  1877.    15  Scot.  Law  Rep.,  p.  92. 
[Court  of  Session  Cases  (Fourth  Series),  yoI.  v  p.  132.] 
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The  person  nominated  to  supply  a  vacancy  has  the 
same  powers  and  privileges  under  the  Act  of  1850  or  1862 
as  the  pei*son  in  whose  stead  he  is  nominated,  and  remains 
in  office  until  the  next  period  of  election,  when  he  goes  out 
of  office,  and  the  vacancy  is  supplied  by  the  householders 
of  the  burgh,  or,  if  the  burgh  is  divided  into  wards,  by 
the  householders  of  the  ward  in  which  the  vacancy  has 
occurred.^  When  a  resignation  is  intimated  so  as  to  take 
effect  at  the  period  of  the  annual  election  of  commis- 
sioners, the  Act  of  1862  *  provides  that  the  vacancy  so 
caused  shall  be  supplied  by  the  householders  of  the  burgh, 
or,  if  the  burgh  is  divided  into  wai'ds,  by  the  householders 
of  the  ward  in  which  the  vacancy  shall  have  occurred, 
by  election  at  the  period  of  annual  election.^  The  Act  ot 
1850  contains  no  corresponding  provision ;  but  it  appears 
to  the  writer  that  the  course  prescribed  by  the  Act  of 
1862  should  be  followed  in  burghs  and  places  subject  to 
the  Act  of  1850,  in  so  far  as  regards  the  supply  of  vacancies 
occasioned  by  the  retirement  of  commissioners  whose 
resignations  are  intimated  so  as  to  take  effect  at  the 
period  of  the  annual  election  of  commissioners. 

On  this  subject  reference  may  be  made  to  Nos.  169  and 
170  of  these  Observations. 

As  to  what  constitutes  disqualification  of  a  magis- 
trate of  police  or  commissioner,  see  No.  177  of  these 
Observations. 


'  See  section  36  of  the  General  Police  Act  of  1850,  and  section  55  of  the 
General  Police  Act  of  1862. 
^  See  section  55. 
•  See  footnote  1  to  No.  168  of  these  Observations,  p.  283. 
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XL— CIRCUMSTANCES  WHICH  INTERFERE  WITH 
THE  TRIENNIAL  RETIREMENT  OF  COUN- 
CILLORS AND  COMMISSIONERS  OF 
POLICE,  AND  RULES  FOR  DETERMINING 
WHO  ARE  TO  BE  INCLUDED  IN  THE 
THIRD  WHO  FALL  TO  RETIRE  IN  EACH 
YEAR. 


1.  Of  Oonndlloni  in  Royal  and  Parliamentary  Burghs. 

182.  It  has  already  been  stated,  that,  under  the  provi- 
sions of  the  Acts  3  and  4  Will.  IV.,  cap.  76,  section  16,  and 
3  and  4  Will.  IV.,  cap.  77,  section  12,  one-third,  or  a 
number  as  near  as  may  be  to  one-third,  of  the  whole 
council  of  every  Royal  and  Parliamentary  Burgh,  must 
go  out  of  office  on  the  first  Tuesday  of  November  in 
each  year, — ^the  third  who  fall  to  retire  consisting  of 
the-  councillors  who  have  been  longest  in  office.^  In 
ordinary  course,  therefore,  every  councillor  remains  in  the 
council  for  thre^  years.  But  his  tenure  of  office  as  a 
councillor  may  be  shortened  by  a  variety  of  circumstances, 
of  which  the  following  illustrations  may  be  given,  in  each 
of  which  the  provisions  of  the  several  acts,  as  above 
explained,  are  applied. 

183.  When  a  councillor  is  elected  provost,  or  chief  magis- 
trate, or  treasurer,  of  a  burgh,  otherwise  than  ad  interim, 
to  supply  a  vacancy  occurring  during  the  year,  he  retains 
office  for  a  period  of  three  municipal  years  from  the  date 
of  his  election  as  provost  or  chief  magistrate  or  treasurer.* 
Such  election,  if  it  immediately  succeed  his  election 
as  a  councillor,  makes  no  change  on  the  ordinary  rule 
of  rotation.  His  tenure  of  office  as  councillor  is  of 
equal  duration  with  his  tenure  of  office  as  provost  or  chief 


*  See  No.  23  of  these  Obsorvaliens. 
'  Soe  N*^.  162  of  thfsc  Obsprvatious. 
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magistrate  or  treasurer.  He  holds  both  for  three  years, 
— i,e,,  till  the  first  Tuesday  of  November  in  the  third  year. 
But  if  his  election  to  either  of  the  higher  offices  takes 
place  at  any  annual  election  after  the  first  immediately 
succeeding  his  election  as  councillor,  his  connection  with 
the  council  is  extended  for  a  period  corresponding  to  that 
which  may  have  intervened  between  his  election  as  a 
councillor  and  his  election  to  the  higher  office.  Thus,  if 
he  be  elected  provost  or  treasurer  after  he  bas  served  two 
years  as  a  councillor,  his  official  existence  is  prolonged  for 
two  years,  and  his  remaining  in  the  coimcil  necessitates 
the  going  out  in  each  of  two  successive  years  of  a  coun- 
cillor for  the  burgh  or  ward,  as  the  case  may  be,  who 
would  otherwise  have  been  entitled  to  remain  a  year 
longer  in  the  council. 

184.  The  death  or  resignation  of  a  councillor  during  his 
second  year  of  office  produces  a  similar  result.  Thus, 
suppose  A.,  B.,  and  C.  to  be  councillors  for  a  burgh  or 
for  a  ward  of  a  burgh, — A.  being  in  his  third,  B.  in  his 
second,  and  CL  in  his  first  year  of  office.  In  the  ordinary 
course,  C.  will  serve  out  the  year  current  and  two  entire 
years  thereafter.  But  B.  dies.  The  vacancy  occasioned 
by  that  event  is  supplied  by  the  council  electing  D.  ad 
interim.  On  the  first  Tuesday  of  November  following,  A. 
and  D.  go  out  of  office, — the  one  having  served  three 
years,  and  the  election  of  the  other  being  merely  ad 
interim.  They  are  both  re-elected,  and  take  their  places 
on  the  roll  below  C,  who  has  to  retire  on  the  first  Tues- 
day of  November  following, — a  year  earlier  than  he  would 
have  done  but  for  B.'s  death. 

185.  The  death  or  resignation  of  a  councillor  during  his 
first  year  of  office  necessitates  the  retirement  of  one  coun- 
cillor after  holding  office  for  only  two  years.  Thus,  sup- 
pose A.,  B.,  and  C.  to  be  councillors  as  above  explained.  C. 
dies  or  resigns,  and  D.  is  elected  councillor  ad  interim. 
At  the  first-  annual  election  thereafter  (say  in  1874)  A. 
retires,  having  completed  three  years  of  office,  and  D. 
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retires  as  a  councillor  ad  interim.  E.  and  F,  are  elected  to 
supply  these  vacancies,  and  it  is  arranged  that  E.  shall 
retire  before  F.  B.  goes  out  of  oflSce  at  the  second  annual 
election  (in  1875),  having  completed  three  years  of  oflSce, 
and  is  succeeded  by  G, ;  and  at  the  third  annual  election 
in  1876,  E.,  though  he  has  been  in  office  only  two  years 
must  retire  as  one  of  the  third.  E.'s  tenure  of  office 
would  be  still  more  reduced  if,  at  the  first  annual  election 
of  magistrates  and  office-bearers  in  1874,  B,  were  elected 
provost  or  treasurer.  In  that  case,  B.  would  remain  in  the 
council  till  1877,  E.  would  retire  in  1875,  having  served 
only  one  year,  and  F,  in  1876,  having  served  only  two 
years. 

186.  The  death  or  resignation  of  a  councillor,  say  A., 
during  the  last  year  of  his  term  of  office,  makes  no  differ- 
ence in  the  tenure  of  office  of  the  councillors  who  have 
not  held  office  so  long  as  he  has  done.  A.*s  place  must 
of  course  be  supplied  by  an  election  ad  interim^  and  the 
interim  councillor  must  retire  at  the  next  annual  deletion 
of  councillors,  but  such  interim  coimcillor  only  takes  the 
place  which  A.  would  have  taken  had  he  not  died  or 
resigned. 

187.  On  this  subject,  the  decision  of  the  First  Division 
of  the  Court  of  Session  in  the  case  of  Thomson,  Ac,  v.  The 
Magistrates  of  Rutherglen,^  confirms  the  practice  of  the 

»  17th  February  1876.  The  Scottish  Law  Reporter,  vol.  xiil,  pp. 
293-299;  Session  Cases  (Fourth  Series),  vol.  iu.,  pp.  461-460, 

The  opiDion  of  the  Lord  President  (Inglis)  in  that  case,  concurred  in 
by  Lords  Deas,  Ardmillan,  and  Mure,  narrates  the  facts,  and  ex- 
plains the  grounds  of  the  judgment  as  follows: — ^* The  object  of  this 
action  is  to  set  aside  the  proceedings  at  the  election  of  couueillors  for 
the  burgh  of  Rutherglen  in  November  1875,  and  the  election  of  Mr. 
Kobert  Hamilton  as  a  bailie  of  the  burgh  following  upon  that  election 
of  councillors,  and  to  have  it  declared  that  Mr.  Hamilton  was  not 
lawfully  elected  a  bailie,  and  that,  prior  to  the  date  of  his  pretended 
election  as  bailie,  he  had  ceased  to  be  one  of  the  councillors,  of  the 
bur«£h. 

'*  The  whole  question  turns  on  the  regularity  of  the  election  of 
councillors  in  November  1875.  There  has  been  a  good  deal  of  re- 
ference back  to  the  proceedings  at  the  election  of  1874,  but  it 
appears  to  me  that  we  have  nothing  to  do  with  them  in  dvaling  with 
tlie  caae. 
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larger  burghs  as  above  explained,  and  settles  the  law  in 
regard  to  several  points  on  which  some  diversity  of 
opinion  previously  existed. 

*^  The  bargh  of  Butherglen  had  by  the  Bet  of  the  burgh  eighteen 
cooncillora,  and  this  numb^  was  not  altered  but  confirmed  by  the  Act 
8  and  4  Will.  IV.,  c.  76.    After  providing  for  the  first  eleotioii  of 
councillors,  which  was  to  take  place  in  1833,  the  statute  enacts,  that 
a  certain  portion  of  the  councillors  shall  go  out  of  office  in  each  sub- 
sequent ^ear,  and  their   place  be  filled    by  election.      It  provides 
specially  in  section  16  for  the  first  two  years  after  the  Act  came  into 
force,  viz.,  1834  and  1885,  and  then  it  provides  generally  that  in  every 
succeeding  year  one-third,  or  a  number  as  near  as  may  be  to  one-thira, 
of  the  whole  council  shall  go  out  of  office.    Now,  the  number  of  council- 
lors in  this  particular  burgh  being  eighteen,  the  practical  application 
of  this  rule  in  the  present  case  is  that  six  councillors  go  out  yearlj, 
and  six  new  ones  are  elected  in  their  place.      Accordmgly,  we  find 
that  in  the  three  years  1871,  1872,  and  1873  that  course  was  precisely 
followed — six  councillors  went  out  and  six  were  elected.    But  m  1874, 
when  the  time  for  the  election  came  round,  it  turned  out  that,  in  the 
interval  between  that  and  the  previous  election,  a  gentleman  had  been 
elected  provost  who  would  have  been  one  of  the  six  to  go  out  in 
November  1874.     Now,  the  24th  section  of  the  statute  provides  that 
the  provost  shall  always  remain  in  office  for  the  period  of  tluree  years, 
and  that  has  been  construed  by  universal  practice,  and  very  reasonably 
so,  to  mean  that  the  provost  is  to  have  three  years  tenure  of  office 
afiter  his  appointment  to  that  particular  office,  irrespective  of  the  date 
at  which  he  was  elected  to  the  council  and  of  the  date  at  which  he 
should  have  gone  out  of  the  council.    Consequently,  Mr.  Scouler,  the 
gentleman  who  was  elected  provost  in  November  1873,  must  remain 
m  the  council  till  November  1876.     He  had  been  elected  to  the  council 
in  November  1871,  and  therefore,  in  the  ordinarv  course  of  events,,  he 
would  have  been  one  of  the  six  councillors  who  fell  to  go  out  in 
November  1874,  but,  having  been  elected  provost  he  remained  in,  and, 
instead  of  six,  only  five  councillors  went  out  in  November  1874.      It 
was  contended  for  the  pursuers  that  another  councillor  ought  to  have 
gone  out  in  his  place.    On  the  other  hand,  it  was  maintained  for  the 
defenders  that  the  effect  of  the  clause  was  simply  this,  that  when  the 
period  arrived  at  which  the  provost  ought  to  have  gone  out,K)ne  fewer 
than  the  usual  number  of  councillors  fell  to  go  out,  and  one  fewer  to 
bo  elected. 

^^  This  question  was  pressed  upon  our  attention  in  the  argument  as 
beine  at  the  root  of  the  irregularities  alleged,  but  I  really  do  not  think 
that  it  is  necessary  to  determine  it,  for  whether  the  pursuers  are  right 
or  wrong  in  their  contention  on  this  point,  and  whether  the  election 
of  1874  was  regular  and  valid,  or  irregular  and  invalid,  does  not  affect 
the  validity  of  the  election  of  1875. 

'^In  1874,  as  matter  of  fact,  the  defenders'  construction  of  the 
statute  was  adopted,  and  five  of  the  council  went  out  instead  of  six.  I 
give  no  opinion  on  the  validity  of  the  consequent  election,  but,  for  the 
purpose  of  deciding  the  case  before  us,  I  assume  that  the  election  of 
1874  was  in  regular  course.  Now,  in  November  1875,  the  councillors 
who  would  naturally  fall  to  go  out  were  those  elected  in  1872,  and  if 
there  bad  been  six  »ilett<jd  in  1><72  still  in  the  council,  no  difficulty 
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2.  Of  Oooncillors  in  Burghs  of  Begality  and  Barony, 
not  being  Parliamentary  Burghs. 

188.  In  burghs  of  regality  and  barony  not  being 
parliamentary  burghs,  the  periodical  retirement  of  the 

would  have  arisen.  But  that  was  not  the  fact.  The  state  of  the  facts 
was  this,  that  of  six  who  had  been  elected  in  1872,  one,  a  Mr.  Wallace, 
had  died  in  1874,  and  before  November  of  that  year,  and  another,  Mr. 
Davidson,  had  died  in  1875,  and  before  November  of  that  year.  Now, 
it  appears  to  me  that,  according  to  the  true  construction  of  the  statute, 
the  gentleman  who  died  in  1875  feU  to  be  counted  as  one  of  the 
councillors  going  out  of  office  in  that  year,  just  as  if  he  had  survived 
until  November ;  but,  on  the  other  hand,  that  the  gentleman  who  died 
in  1874  cannot  be  counted  as  one  of  those  ffoing  out  in  November 
1875,  though  his  three  years  of  office  womld  nave  expired  then  if  he 
had  survived.  I  can  find  nothing  to  the  contrary  in  the  statute.  For 
when  he  died  in  1874  his  place  leU  to  be  filled  up,  and  was  filled  up, 
in  November  1874,  in  addition  to  those  of  the  five  retiring  councillors ; 
and  therefore  it  is  impossible  that  he  can  be  counted  as  one  of  those 
going  out  in  1875.  His  place  was  already  filled  up  by  a  coundllor, 
who  was  entitled  to  retain  office  until  1877. 

*^  The  view  which  the  Lord  Ordinary  has  taken  as  to  the  election  of 
1875  is  perfectly  logical,  and  his  reasoning  would  be  irresistible,  but 
unfortunately  he  has  proceeded  mpon  an  error  in  fact,  which  vitiates 
his  judgment,  in  not  distinguishing  between  these  two  dea;th  vacancies. 
He  takes  them  as  both  occurrmg  in  1875,  and  draws  his  le^al  con« 
elusion  accordingly. 

^^  Now,  this  brings  the  matter  to  a  very  simple  issue.  Was  it  neces- 
sary or  was  it  not,  that  six  councillors  should  go  out  in  November  1875, 
or  was  the  statute  satisfied  with  only  five  ?  To  determine  tiiis -question 
it  is  necessary  to  give  particular  consideration  to  the  16th  clause  which 
provides  for  the  retirement  -of  councillors.  It  says, — *  That  upon  the 
first  Tuesday  in  November  1884,  and  in  every  succeeding  year,«  cme- 
third,  or  a  number  as  aear  as  may  be  to  one-third,  c^  the  whole  council  * 
shall  go  out  of  office ;  and  it  is  -contended  for  the  defenders  that  the 
meaning  of  these  words,  ^  a  number  as  near  as  may  be  to  one-thiid,*  is, 
that  if  there  are  not  as  many  as  one-third  of  the  council  who  have  beea 
three  years  in  office,  you  must  tske  as  nearly  one-third  as  there  are 
councillovB  who  have  been  three  years  In  office.  Now,  I  cannot  adopt 
that  construction.  No  doubt  the  normal  condition  of  the  .council,  as 
contended  for  by  the  defenders,  is  this,  that  every  member  should  have 
three  years  of  office,  and  no  m^nber  more. than  three  years  of  office. 
But  it  is  ^uite  impossible  in  practice  that  that  position  of  affairs  should 
be  maintained.  It  may  happen  that  of  tiiose  elected,  say  in  1^72,  not  one 
remains  in  office  in  1875,  and  yet  the  statute  provides  that  one-third 
of  the  council  shall  go  out  in  each  year.  According  to  the  defendenf 
contention  there  would  be  no  one  to  go  out  then  at  all.  That,  certainly, 
cannot  be  the  true  construction  of  the  statute,  for  it  would  leave  the 
council  unchanged  for  a  whole  year.  But  without  going  the  length  of 
supposing  that  all  those  elected  in  any  one  year  have  dbappeared  before 
their  three  years  have  elapsed,  we  may  at  least  suppose  that  some 
two  or  three  of  them  have  done  so.    There  would  tnen  remain  only 
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magistrates  and  councillors,  and  the  rules  for  deter- 
mining who  are  the  persons  to  retire  in  each  year,  are 
prescribed  by  the  charter  or  act  of  parliament  by  which 

three  or  four  to  go  out.  Now,  could  three  or  four  out  of  six  be  brought 
under  the  terms  of  the  statute  as  *•  one-third,  or  a  number  as  near  as 
ma^  be  to  one-third  ? '  MoreoTer,  it  is  just  as  clear  that  you  will  have, 
at  some  subsequent  election,  a  much  larger  number  than  one-third  who 
hare  been  three  years  in  office.  For  if  at  one  election,  you  have  only 
two  or  three  to  go  out  you  will  find  a  corresponding  surplus  in  some 
following  year ;  and  so,  instead  of  one-third  to  go  out,  you  will  have 
three  or  four  more  than  one-third  who  would,  according  to  the  theory 
of  the  defenders,  all  have  to  go  out  at  once.  Therefore  it  is,  I  think, 
plain  that  this  theory  of  the  normal  condition  of  the  council  cannot  be 
perfectly  carried  out.  It  is  impossible  to  arrange  so  that  every  councillor 
shall  have  three  years  of  office,  neither  more  nor  less.  Then,  if  you 
have  more  than  one-third  who  have  been  three  years  in  office,  you  must 
select  who  is  to  go  out  and  who  to  remain.  One  way  in  which  the 
difficulty  might  be  avoided  is  this,  nabiely,  to  hold  that,  when  any 
councillor  dies  or  retires  during  the  currency  of  his  term  of  office,  the 
])er8on  elected  in  his  stead  only  comes  in  to  serve  out  his  period  of 
oilice.  if  that  were  acted  upon  it  would  obviate  any  difficulty.  Bat 
that  view  has  been  authoritatively  negatived  in  the  case  of  Scott  v.  The 
Magistrates  of  Edinburgh;(Dec.  21,  1838,  1  D.  347,  11  Scot.  Jur.,  239), 
and  that  decision  has  been  acted  on  ever  since,  and  it  is  impossible  to 
go  back  upon  it.  It  seems  to  me,  therefore,  that  when  the  statute  talks 
of  one-third,  or  as  near  as  may  be  to  one-third,  what  it  means  is  this, 
one-third,  or  as  near  to  one-third  as  the  number  of  councillois  fixed  by 
tlio  set  of  the  burgh  permits,  if  the  number  is,  as  here,  divisible  by 
t  ."ee,  there  is  no  alternative  but  that  one-third  must  go  out  each  year. 

*^That  being  so,  the  proceedings  at  the  election  of  councillors  in 
November  1875  was  plainly  irregular.  Only  five  went  out,  including 
Mr.  Davidson,  who  died  in  that  year.  It  is  true  six  new  councillors 
were  made,  but  one  was  elected  to  supply  a  vacancy  caused  by  the 
resignation,  in  the  course  of  the  prear  1875,  of  Mr.  Alexander,  a 
councillor  who  had  not  been  elected  m  1872,  and  whose  place,  therefore, 
required  to  be  supplied  in  terms  of  the  25th  section  of  the  Act  3  and  4 
Will.  rV.,  c.  76,  over  and  above  those  of  the  one-third  retiring  in 
ordinary  rotation.  The  proceedings  at  the  election  of  November  1876 
were  therefore  irregular,  as  one  more  councillor  ought  to  have  gone  out, 
and  one  more  to  have  been  elected. 

*^  Hut  then  the  pursuers  have  also  to  make  out  that  the  councillor  wlio 
ought  to  have  gone  out  was  Mr.  Hamilton.  That  is  the  very  basis  off 
the  whole  action.  Now,  that  raises  a  question  to  my  mind  of  much 
greater  difficulty  than  the  other.  It  is  a  question  -of  construction  of  the 
statute,  and  if  it  were  not  that  we  are  aided  by  light  from  subsequent 
legislation,  I  should  have  had  great  difficulty  in  sustaining  the  conten- 
tion of  the  pursuers.*' 

[Then  follows  the  passage  as  to  the  councillor  who  should  have  been 
included  in  the  third  who  fell  to  retire,  as  printed  in  the  footnote  to 
No.  119  of  these  Observations,  pp.  199-201.1 

*•  Applying  this  to  the  present  case,  it  follows  that  the  defender,  Mr. 
Hamilton,  being  of  that  younger  class — that  is,  of  those  who  were 
elected  in  1873 — the  one  who  had  th.  smallest  number  of  votes,  was  the 
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the  burgh  has  been  erected,  or  under  which  its  aflFairs 
are  administered.  When  the  charter  or  act  of  parUa- 
ment  contains  no  provisions  on  the  subject,  the  procedure 
is  regulated  by  the  set  of  the  burgh  or  by  established 
usage. 

3.  Of  Oommissioners  of  Police  in  Burghs  and  Places 
subject  to  the  OeneralTolice  Act  of  1850  or  1862. 

189.  Reference  must  be  made  to  what  has  already 
been  said  as  to  the  order  in  which  commissioners  of  police 
have  to  retire,^  and  as  to  the  tenure  of  office  of  senior 
magistrates  of  poUce,  and  the  effect  which  the  provisions 
of  the  Acts  of  1850  and  1862  on  that  subject  have  on 
the  ordinary  rule  of  retirement  of  commissioners.*  The 
observations  as  to  the  various  circumstances  which  in- 
terfere with  the  ordinary  triennial  retirement  of  coun- 
cillors,' ^pply  gouerally  to  commissioners  of  police, 
subject  always  to  the  remarks — (1)  That  the  provi- 
sions under  which,  in  royal  and  parliamentary  burghs, 
treasurers,  equally  with  provosts  and  diief  magistrates, 
hold  office  for  three  years  from  the  date  of-  their  election, 
do  not  extend  to  commissioners  of  police  elected  under 
the  Act  of  1850  or  18S2 ;  (2)  That  the  period  at  which 
commissioneisB  ave  annually  elected  in  burghs  which 
have  adopted  the  Act  of  1850  is  determined  by  the  date 
at  which  the  first  election  of  commissioners  took  place,* 
and  does  not,  as  in  royal  and  parliamentary  burghs, 
necessarily  occur  on  the  first  Tuesday  of  November ; 
and  (3)  That  the  annual  election  of  commissioners  in 
burghs  which  have  adopted  the  Act  of  1862  takes  place, 
under  the  provisions  of  the  General  Police  and  Improve- 


•ne  who  ought  to  have  gone  out ;  and,  therefore,  T  am  prepared  to  grant 
decree  of  reduction  and  declarator  in  favour  of  the  pursuers,  the 
coualusion  for  statutory  penalties  having  been  abandoned. ' 

'  See  No.  160  of  these  Observations. 

■  See  No.  1 68  of  these  Observations. 

J^  See  Nos.  183,  1«4,  185,  and  186  of  these  Observations. 
See  Nos.25.aDd  29  of  these  Observations. 
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ment  (Scotland)  Amondment  Act,  1878,  on  the  first 
Tuesday  of  November,  as  in  royal  and  parliamentary 
burghs.^ 


'  Section  8.  See  Nos.  25  and  29  of  these  Observations,  as  altered 
by  the  provisions  of  the  General  Police  and  Improvement  (Scotland) 
Amendment  Act,  1878,  which  appoints  all  annual  elections  of  commis- 
sioners  of  police  in  borghs  and  places  which  have  adopted  the  Act  of 
1862,  to  take  pLicc  on  the  first  Tuesday  of  November  in  each  year. 
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XIL  —  EFFECT  OF  ANNULMENT  OF  ELECTIONS, 
AND  LIMITATION  OF  THE  PERIOD 
WITHIN  WHICH  PROCEEDINGS  FOR 
VOIDING  THEM  CAN   BE  BROUGHT. 


1.  In  Royal  and  Parliamentary  Burghs. 

190.  PrevioTis  to  the  passing  of  the  Act  3  &  4  Will.  IV., 
cap.  76,  such  a  defect  or  irregularity  in  the  election  of 
any  one  councillor  of  a  royal  burgh  as  resulted  in  his 
election  being  reduced  or  otherwise  declared  void  ter- 
minated the  existence  of  the  entire  council  of  which  he 
was  a  member,  and  practically  disiranchised  the  burgh 
for  the  time.  The  principle  of  this  rule  of  law  was 
obvious.  Under  the  old  system  the  elective  as  well  as 
the  administrative  power  was  vested  in  the  entire  council, 
and  the  want  of  one  member  rendered  the  body  incom- 
plete. How  then  could  it  be  completed?  Not  by  the 
council  itself,  for  its  entirety  was  destroyed.  The 
elective  body  was  out  of  existence,  and  could  not  possibly 
resuscitate  itself.^     Under   such  circumstances  the  only 


^  The  principle  b  clearly  ezponnded  by  Lord  lyory  in  the  case  of 
Kidd  V,  The  Magistrates  of  Anstrather  Wester,  17  December  1852,  15 
D.  257.  The  case  is  instractiye,  though  it  had  reference  to  a  royal  bnrgh 
which  was  spedallj  exempted  from  the  proyisions  of  the  Act  3  and  4 
Will.  IV.,  cap.  76,  and  which  exemption  was  held  to  extend  to  the  whole 
proyisions  of  that  act  At  the  annual  election  of  1851-2  the  full  number 
of  conndUors  required  by  the  set  of  the  burgh, — as  the  set  was  fixed  by 
usage  for  more  tnan  a  century, — ^was  elect^,  but  one  of  the  persons 
ele^ed  was  in  minority.  Minority  was  held  to  be  disaualification,  and 
the  whole  election  was  declared  null  and  yoid.  On  the  law  and  practico 
in  regard  to  null  elections,  Lord  lyory  said,—  '^  I  must  say  that  this  is  a 
question  about  which  no  one,  in  those  days  when  election  cases  were  so 
frequent,  would  have  had  any  doubt.  It  is  clear  that  one  of  the  parties 
elected  was  disqualified.  1'he  disqualification  of  minority  is  absolutely 
fatal.  The  want  of  one  member  has  rendered  the  council  incomplete. 
Then,  how  is  it  to  be  completed  ?  It  cannot  be  done  by  the  parties 
pointed  out  by  the  statute  to  make  the  election,  for  they  were  the  mem- 
bers of  the  old  council,  and  that  council  is  no  more.  It  cannot  be  done 
on  the  day  appointed  by  the  sett,  for  that  was  the  day  when  the 
incomplete  election  was  made.    Thus  it  is  not  competent  to  complete 
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remedy  was  in  the  crown,  from  which  the  burgh  had  de- 
rived, or  was  presumed  to  have  derived,  its  existence  and 
privileges,  and  which  could  alone  endow  it  with  new  life. 
In  ancient  times  it  not  unfrequently  happened  that, 
in  consequence  of  the  disturbed  state  of  the  country, 
or,  it  might  be,  owing  to  negligence  or  other  cause, 
elections  of  councils  were  not  held  at  the  time  pre- 
8cribed  by  charter  or  by  statute.  Still  more  frequently,* 
in  later  times,  elections  of  one  or  more  individuals  were 
reduced  or  set  aside  by  reason  of  irregularities,  or 
of  the  disqualification  of  the  persons  elected,  or  other 
causes.  But  the  result  under  all  circumstances  was 
substantially  the  same.  The  burgh  lost  its  coimcil, 
and  remained  disfranchised  till  it  pleased  the  sovereign, 
in  the  exercise  of  the  royal  prerogative,  to  authorise  a  new 
election,  and  to  prescribe  the  conditions  under  which  such 
election  was  to  take  place.^     In  the  meantime,  the  burgh 


the  election.  And  this,  I  think,  is  the  reason  why  we  do  not  find  in 
the  books  &ny  statement  to  the  effect  that  the  election  of  a  disqualified 
person  disfranchises  the  burgh — though  I  appeal  to  any  one  who  had 
much  practice  in  those  cases  if  such  was  not  the  rule.  The  council  was 
a  body  which  could  exist  only  in  its  entirety.  That  being  broken,  it  must 
fall — 1st,  because  the  time  for  completing  it  was  past :  2d,  because  there 
was  no  body  in  existence  to  make  the  election.  Here  it  was  at  first  tried 
to  raise  a  question  as  to  the  number  of  councillors,  but  it  is  quite  settled 
by  the  usage  at  fifteen ;  and  on  the  day  of  election  only  fourteen  were 
elected.  It  was  also  attempted  to  draw  a  distinction  between  a  blunder 
in  an  election,  and  a  failure  to  elect  at  all.  I  do  not  remember  of  any 
case  of  failuie  to  elect  at  all.  I  have  looked  into  the  petitions  in  various 
of  the  old  cases,  and  they  are  always  to  the  effect,  that  a  disqualified 
person  had  been  elected,  and  on  that  account  the  whole  election  had 
fallen.  We  are  not  under  the  37th  section  of  the  late  act  [3  and  4  Will. 
IV.,  cap.  76],  but  are  in  every  respect  under  the  old  law — and  under  that 
law  we  must  sustain  the  complaint  and  give  judgment  as  craved/' 

'  The  warrant  for  new  elections  under  the  old  system  sometimes 
authorised  the  biu'gesses  to  proceed  to  a  full  election,  as  in  the  case 
of  Edinburgh  in  1689  and  1746  [Wight's  Inquiry  into  the  Rise  and  Pro- 
gress of  Parliament,  p.  360  ;.  Maitland's  llihtory  of  Edinbuigh,  pp.  132, 
133^;  Amot's  Histonr  of  Edinburgh,  p.  260],  Anstnither  Wester  in  1767 
[Wight,  pp.  486-488',  and  Aberdeen  in  1818  [Kennedy's  Annals  of  Aber- 
deen, vol.  il,  p.  225'  ;  sometimes  it  authorised  the  foriner  magistrates 
and  councillors  to  elect  a  new  council  and  magistracy,  as  in  the  case 
of  Montrose  in  1746  and  Stirling  in  1773  [Wight,  pp.  358,  486]  ;  some- 
times it  empowered  the  former  magistrates  alone,  without  the  concurrence 
of  the  council,  to  nominate  new  magistrates  and  a  oouncil,  as  in  the  cases 
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continued  to  exist,  and  to  retain  its  property,  and  till  its 
council  was  restored,  its  affairs  were  managed  by  persons 
appointed  by  the  Court  of  Session. 

191.  The  Act  3  and  4  Will.  IV.,  cap.  76,  effected  a 
total  revolution  in  the  municipal  system  of  royal  burghs. 
It  constituted  a  new  body  of  electors,  consisting  of 
persons  resident  in  the  burghs  who  possessed  a  pre- 
scribed qualification;  and  it  appointed  annual  elections 
to  take  place  at  which  the  vacancies  occasioned  by  the 
retirement  of  the  counciHors  in  rotation,  or  by  resignation 
or  otherwise,  were  to  be  filled  up  by  the  qualified  electors. 
It  also  provided  that  no  irregularity  or  nulUty  m  the 
election  of  any  councillor  or  magistrate  should  annul  or 
affect  the  election  of  other  coxmcUlors  or  magistrates  not 
liable  to  the  same  grounds  of  objection,  but  those  parti-  • 
cular  elections  only  in  which  such  irregularity  or  nullity 
had  occurred.^  Thenceforward,  therefore,  the  failure  to 
elect  one  or  more  councillors  did  not  terminate  the  exist- 
ence of  the  GOimcil ;  the  voidance  of  an  election  even 
of  the  whole  council  did  not  dis&anchise  the  burgh.  The 
powers  of  the  qualified  electors,  as  well  as  their  right  to 
exercise  their  privilege  of  nominating  magistrates  and 
councillors  at  each  annual  election,  stood  unaffected  by 
any  such  incident.  The  necessity  for  the  interference  of 
the  crown  was  thus  superseded.     Th^re  might  still  be 

of  Aberdeen  and  Perth  in  1716  [Kennedy's  Annals  of  Aberdeen,  vol.  a, 
p.  226 ;  Wight,  p.  858] ;  and  Bometimes  it  empowered  the  same  persona 
as  might  have  elected  the  magistrates  and  other  office-bearers  at  the 
time  when  the  regular  election  was  prevented,  to  proceed  and  complete 
such  election,  as  in  the  case  of  Aberaeen  in  1746  [Kennedy's  Annids  of 
Ab^een,  vol.  iL,  p.  2281 ;  and  Dundee  in  1831  [Warden's  Burgh 
Laws  of  Dundee,  p.  108j.  In  the  case  of  Montrose  fCoutts  and 
others  v.  Doig  and  others,  23  January  1747 ;  Kilkerran^s  Decisions, 
p.  106]  one  of  the  judges  of  the  Court  of  Session  observed  that  the 
warrant  from  the  crown  to  the  magistrates  and  council  to  make  a  new 
election  had  been  ill-advised,  and  that  as  the  crown  could  not  refuse  the 
corporation  a  warrant  to  meet  for  election,  neither  could  it  grant  such 
warrant  otherwise  than  according  to  the  rights  of  the  corporation,  that 
is  by  a  full  election,  the  right  being  in  the  burgesses  by  the  lapse  of 
the  day  for  the  meeting  of  the  council  to  choose  their  succossors. 
•  Section  37  of  3  and  4  Will.  IV  ,  cap.  76. 

X 
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a  period  of  suflpension  in  tlie  government  of  the  burgh 
-—an  interregnum  during  which  its  affairs  might  be  carried 
on  by  temporary  managers  appointed  by  the  Court  of 
Session ;  but  the  powers  of  such  interim  managers  neces- 
sarily ceased  whenever  a  new  council  was  elected  by 
the  qualified  electors. 

In  like  manner  the  Act  3  and  4  Will.  IV.,  cap.  77, 
created  an  electoral  body  in  parliamentary  burghs,  and 
provided  for  the  due  election  ol  the  councils  and  the 
appointment  of  the  magistrates  of  these  burghs.  Its 
enactments  for  these  purposes  are  substantially  similar 
to  those  which  the  Act  3  and  4  WilL  IV.,  cap.  76» 
contains  with  reference  to  royal  burghs ;  and  the  clause 
as  to  irregularity  or  nullity  in  the  election  of  magistrates 
and  councillors  is  precisely  the  same.^ 

192.  The  law  as  regards  both  royal  and  parliamentary 
burghs  was  still  further  amended  in  this  respect  by  the 
Act  16  Vict.,  capb  26,  which  provides  that  no  action  by 
way  of  reduction,  declarator,  suspension,  or  otherwise, 
for  reducing  the  election  of  a  councillor,  magistrate, 
or  provost  of  any  royal  or  parliamentary  biurgh,  or 
for  having  the  same  found  null,  or  for  interdicting 
any  party  who  has  been  elected  to  any  of  these 
offices  from  acting  as  such,  shall  be  instituted,  nor 
any  summons  executed,  nor  any  suspension  intimated 
concerning  the  same,  after  the  lapse  of  one  month  from 
the  date  of  the  election;  and  that  all  such  summonses 
and  suspensions,  executed  or  intimated  respectively 
within  the  month,  shall  be  deemed  summary  processes, 
and  have  precedence  as  such  in  the  rolls  of  the  Court 
of  Session.^  It  also  provides  that  the  acts  and  pro- 
ceedings of  a  town  council  prior  to  the  date  when  the 
election  of  any  of  its  members  has  been  legally  set  aside 


^  Sectaon  83  of  8  and  4  Will.  IV.,  cap.  77. 
•  Section  5  of  16  Vict,  cap.  26. 
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or  found  null,  shall  be  valid  and  effectual,  notwithstanding 
the  nullity  or  irregularity  of  the  election  of  any  one 
or  more  of  the  councillors ;  and  that  the  actings  of  any 
provost  or  magistrate  whose  election  has  been  set 
aside  or  foimd  null,  prior  to  its  being  so  set  aside  or 
found  null,  shall  not  be  liable  to  challenge  on  that  ground.* 

*  Section  6  of  16  Vict,  cap.  26.  This  CDactment  seems  to  be  merely 
declaratory  of  the  common  law.  In  the  case  of  Livingstone  v.  The  Pres- 
b}'tery  of  Hamilton,  26th  June  1846,  8  D.,  898,  affirmed  by  the  House  of 
Lords,  6  Bell,  469,  the  judicial  proceedings  of  a  presbytery  carried 
through  at  a  time  when  various  ministers  of  quoad  sacra  parishes  sat 
and  voted  as  members  who  had  no  right  to  do  so,  was  held  to  be 
valid,  on  the  ground  that  the  ministers  so  acting  without  right 
were  held  and  reputed  members  of  the  presbytery,  acted  in  bonajide^  and 
had  a  colourable  title,  and  that  the  constitution  of  the  court  was  not  chal- 
lenged till  after  the  proceedings  complained  of  were  carried  through.  The 
Lord  Ordinary  (Cunninghame)  thus  stated  and  illustrated  the  principle 
of  that  decision : — '*  He  conceives  it  to  be  a  point  admitting  of  no  denial 
in  the  law  and  constitution  of  this  country,  that  the  proeeedins s  of  judicial 
and  corporate  bodies,  within  the  ordinary  and  competent  sphere  of  their 
duties,  are  in  general  not  subject  to  question  merely  because  certain 
members  concurred  in  the  official  act  whose  title  has  been  afterwards 
challenged  and  set  aside.  This  is  in  some  degree  unavoidable  in  the 
business  of  every  corporate  body.  The  eleetors  of  public  functionaries, 
or  the  patrons  or  other  constitaents  of  corporations  and  magistrates, 
may  be  mistaken  in  the  act  or  mode  of  noxiination,  and,  when  they  are 
80,  the  nomination  is  reduced,  or  the  election  declared  void,  by  the  com- 
petent tribunals ;  but  the  ministerial  and  judicial  acts  of  the  ostensible 
office-bearers,  within  the  scope  of  their  authority,  have  uniformly  been 
npheld  and  supported  as  unchallengeable.  Thus,  in  Parliament  itself, 
there  are  probably,  on  each  general  election,  from  thirty  to  forty  mem> 
bers  of  the  House  of  Commons  returned  in  the  first  instance,  who  are 
afterwards  found  to  have  been  chosen  by  unqualified  electors,  or  to  be 
otherwise  inelinble — ^yet  it  has  never  been  supposed  that  the  resolutions 
or  acts  of  thenouse,  though  sometimes  carried  by  the  very  members 
afterwards  found  incapable  to  sit,  were  liable  to  any  exception.  In  lUce 
manuOT,  it  happened  every  year  under  the  old  burghal  system  in 
Scotland,  that  individuals  were  elected  magistrates  of  burghs  by  parties 
without  a  good  title,  or  under  proceedings  afterwards  found  to  render  the 
whole  election  void ;  but  the  judicial  acts  of  magistrates  so  inefiectually 
elected,  in  courts  of  police,  and  in  many  other  necessary  duties,  when 
exercised  necessarily,  and  in  bona  fide^  during  the  time  thev  held  office, 
have  never  been  found  invalid,  nor  sufficient  to  involve  the  ostensible 
magistrate  in  responsibility,  as  for  illegal  acts."  The  Lord-President 
(Boyle)  adopting  the  same  views  observ^ — ^^  I  apprehend,  however,  that 
there  are  prmciples  in  our  law,  as  well  as  in  those  of  other  countries,  that 
are  justly  opposed  to  the  giving  effect  to  an^  such  objection  as  is  urged  by 
this  pursuer.  Proceeding  on  the  foundation  of  justice  and  public  expe- 
diency, we  see  that  the  ^man  authorities  held  that  the  judicial  acts  of 
one  who  had  been  elected  pnetor,  though  confessedly  a  slave,  and  who 
could  legally  hold  no  public  office^  were  valid,  and  eould  not  bo  chaL 
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These  provisions  apply  not  only  to  general  elections  of 
magistrates  and  councillors,  but  to  incidental  elections  in 
the  course  of  the  year.^ 

1  Drew  V.  Maxwell  14  November  1854  ;  17  D.,  51  ;  27  Jurist,  3. 

lenged.  That  response  of  the  Roman  sages  must  have  rested  on  the 
ground  that  he  was  de  facto  in  possession  of  the  office  of  prstor,  and 
exercise  of  its  powers,  and  that  it  was  important  for  the  public  interests 
that  his  acts  should  be  sustained.  We  see  also,  from  the  quotations  in 
the  case  for  the  defenders,  that  our  institutional  writers,  Stair  and 
Erskine,  give  full  sanction  to  the  principle  of  the  civil  law.  Lord  Stair 
explicitly  states,  'That  there  is  no  relevant  objection,  in  the  first 
instance,  against  the  extracts  of  clerks,  or  instruments  of  notars,  where 
they  are  competent,  or  against  summonses  and  diligence  by  writers,  or 
executions  of  messengers,  by  denying  that  they  were  clerks  or  notars,  or 
by  denying  that  judges  or  arbiters  had  authority ;  and  if  the  same  be 
alleged  by  way  of  rcKiuction,  holden  and  repute  will  be  a  sufficient  de- 
fence/ We  see,  from  the  early  cases  that  have  been  cited,  that  effect  was 
accordingly  given  to  the  principle  thus  clearly  announced ;  and,  in  addi- 
tion, 1  may  refer  to  another  case,  namely,  that  of  Stuart  v.  Hay,  of  10th 
November  1676,  in  which  the  act  of  a  messenger,  who  hadactuaUy  been 
previously  deposed,  was  sustained, — '  it  being  sufficient  that  the  mes- 
senger was  officiating  at  that  time,  and  holden  and  repute  a  messenger.' 
There  could  not  surely  be  a  doubt  that,  though  the  election  of  the 
magistrates  and  councillors  of  a  burgh  was  challenged  as  having  been 
illegal,  and  ultimately  set  aside  (as  has  freq^uently  been  the  case  in  Soot- 
land  alter  a  long  litigation),  that  their  judicial  acts,  while  de  facto  in  pos- 
session of  office,  and  ^eneiully  held  and  reputed  as  magistrates,  would  not 
be  set  aside  as  invalid.^'  Lord  Jeffrey  observed  that  ''  the  principle  of 
law  under  which  acts  done  by  putative  functionaries — ^whether  individasl 
or  corporate — have  ever  been  recognised  as  valid,  .  .  .  in  no  case  reqaire» 
more  for  its  application  than  the  concurrence  of  these  two  drcnm- 
stances  :  1st,  That  the  acts  were  performed  in  a  bona  fide  belief  Uiat 
they  were  competently  performed ;  and,  2d,  That  this  belief  was  so  far 
reasonable  or  colourable  as  to  have  produced  a  geneitd  impression  that 
it  was  well  founded ;  and  to  have  made  it  natural,  if  not  unavoidable,  for 
those  affected  by  such  acts  to  rely  on  their  validity.  Whenever  these 
two  requisites  concur,  the  law  will  support  the  acts,  without  any  regard 

to  the  other  circumstances  of  the  case The  principle  of  *•  holden 

and  reputed,*  I  think,  does  in  short  apply  to  everything  done,  so  far  as  it 
has  been  done.  Such,  I  think,  is  the  course  followed  in  all  parallel  cases, 
viz.,  that  the  acts  done  are  not  annulled  retro^  where  the  ffaw  is  detected 
before  the  final  conclusion,  but  all  that  is  done  is  left  untouched.  Look, 
accordingly,  at  the  case  of  parties  acting  judicially  as  magistrates  with  a 
putative  title  to  the  character  of  magistracy,  but  without  a  true  right  to  the 
office.  The  acts  dono  by  such  persons^  in  the  exercise  of  their  functions, 
are  uniformly  sustained,  though  their  title  may  have  been  under  challenge 
from  the  first;  for  it  is  auite  settled,  that  the  judicial  acts  dono  by  a 
bailie,  whose  right  is  unaer  challenge  are  valid,  though  it  afterwards 
turns  out  that  he  was  not  de  jure  entitled  to  the  character.  This  rule 
applies  to  all  his  judicial  acts,  whether  these  go  to  disposing  of  the  rele- 
vancy, or  taking  stops  in  the  proof,  or  otherwise  dealing  incideutiilly  with 
the  cases  which  come  before  nim,  though  uot  consummated  in  his  time. 
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2.  In  Burghs  of  Regality  and  Barony  not  being 

Parliamentary  Burghs. 

193.  In    burghs   of   regality  and    barony  not  being 
parliamentary  burghs,   the  effect   of   the  annulment   of 

by  a  final  executorial  decree.  All  such  acts  stand  as  yalid  acts  ;  and 
the  processes,  as  advanced  bj  those  acts,  are  carried  on  to  the  successor, 
who  nas  a  good  title,  and  thus  supersedes  the  putative  bailie  in  the  office. 
In  the  same  way,  there  is  another  remarkable  example  of  the  rule,  in  the 
unquestionable  validity  of  all  the  acts  of  the  legislature,  though  carried 
by  the  votes  of  members  who  had  no  right  to  sit"  in  reviewing  the 
judgment  of  the  Court  of  Session  in  the  case  of  Livingstone,  the  Lord 
Chancellor  (Cottaiham)  stated  the  rule  of  law  in  Scotland  to  be  this, 
that,  ^^  in  the  case  of  a  party  professing  to  hold  an  office,  and  holden  and 
reputed  to  hold  that  office,  of  which  he  was  exercising  the  duties,  the 
acts  done  by  him  shall  be  valid ;  although  upon  investigation  it  turn 
out  that  he  had  no  right  to  the  office  of  which  he  thus  performed  the 
duties."  fle  then  referred  to  the  rule  of  law  in  England  applicable  to  such 
cases,  as  stated  in  Croke,  Elizabeth,  and  by  Lord  Chief -Justice  Abbot,  in 
the  case  of  the  Margate  Pier  Company  against  Hanman  [3  B.  and  Aid. 
266].  In  this  case  the  Lord  Chief-Justice  observed  : — **  Many  persons 
acting  as  justices  of  the  peace,  in  virtue  of  offices  in  corporations,  have 
been  ousted  of  their  offices  from  some  defect  in  their  election  or  appoint- 
ment ;  and,  although  all  acts  properly  corporate  and  official  done  by 
such  persons  are  void,  yet  acts  done  by  them  as  justices,  or  in  a  judicial 
character,  have  in  no  instance  been  thought  invahd.  This  distinction  is 
well  known.  The  interest  of  the  public  at  large  requires  that  the  acts 
done  should  be  sustained."  "  We  therefore  find,"  the  Lord  Chan- 
cellor continued,  ^Hhat — according  to  the  law  of  Scotland,  as  estab- 
lished by  the  authorities  to  which  I  have  referred ;  and  the  law  of 
England,  as  established  in  like  manner  by  the  authorities,  and  which 
authorities  concur,  and  most  reasonably  and  rationally  concur — the  rule 
is,  that  as  to  those  who  are  known  and  ^  holden  and  reputed,^  according 
to  the  language  of  the  cases,  to  be  the  proper  possessors  of  and  exercising 
the  duties  of  an  office,  their  acts  shall  be  good  so  long  as  they  hold  and 
exercise  the  duties  of  those  offices ;  although,  in  point  of  fact,  they  may 
not  have,  upon  investigation,  any  title  to  the  offices  of  which  they  were 
so  exercising  the  duties.^'  The  Lord  Chancellor's  statement  of  the  rule 
in  England,  it  will  be  observed,  made  no  distinction  between  acts  corpo- 
rate and  acts  judicial,  and,  though  both  Lords  Brougham  and  Campbell 
deal  with  the  case  of  a  presbytery  acting  in  a  judicial  character,  the 
principles  of  their  judgments  seem  to  apply  to  all  actions  of  a  body  adminis- 
trative as  well  as  judicial.  ^^  I  can  see  no  difference,  whatever,"  says 
Lord  Brougham,  *^  between  the  case  of  a  presbytery,  as  far  as  regards 
these  quoad  tacra  ministers  being  a  part  of  the  presbytery,  and  the  case 
of  any  other  public  body  acting  by  persons  whom  they  have  acknow- 
ledged as  members  of  their  bodv,  which  persons  are  made  members  of 
their  body  by  a  particular  qualification  of  any  sort,  or  by  a  particular 
mode  of  appointment  of  any  sort ;  as,  for  instance,  by  election  or  by  select 
tion  hj  a  superior  authority.  By  popular  election  we  will  say,  as  repre- 
sentatives or  by  selection  by  a  superior  authority.      If  the  presence  at 
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the  election  of  any  councillor  or  magistrate,  and  the 
period  within  which  proceedings  for  voiding  any  election 
must  be  brought,  will  be  determined  by  the  charter,  or 

any  one  of  its  deliberadons  or  decidonfl  of  persons  who,  at  the  time, 
were  supposed  to  have  a  title,  but  who,  by  the  result  of  an  inquiry,  were 
found  not  to  have  a  valid  title — if  their  presence  at  the  time,  afterwards 
found  to  have  been  illegal,  or  we  will  say  invalid,  should  be  held  suffi- 
cient to  make  null  and  void  and  of  non-effect  all  the  steps  taken,  and 
all  the  proceedings  had  by  that  body  of  which  they  had  he&a.  improperly 
members,  or  had  been  irregular  members,  or  with  a  void  qualification— 
if,  because  they  were  so  void  of  qualification,  the  whole  steps  whidi  were 
taken,  and  the  decisions  come  to,  or  the  acts  done  by  that  body  were, 
therefore,  to  be  rescinded  as  void  in  themselves,  I  consider  that  conse- 
quences of  the  most  grievous  nature,  entailing  the  highest  possible  con- 
tusion and  public  inconvenience,  would  result."  I^rd  Campbell  ob- 
served . — ^^  This  is  the  act  of  a  community  where  there  was  an  assem- 
blage of  gentlemen  ;  and  it  is  admitted,  that  if  these  quoad  sacra  ministers 
had  not  been  present,  all  the  proceedings  of  the  presbytery  would  have 
been  regular  and  valid.  My  Lords,  I  am  clearly  of  opinion  tiiat  their 
presence  does  not  invalidate  what  took  place,  and  upon  two  grounds  : 
first,  that  the  quoad  sacra  ministers  had  a  prima/acie  title,  and  were  there 
acting  bona  fide^  and  were  believed  to  have  a  right  to  be  there  as  much 
as  the  ministers  of  the  different  parishes  that  belonged  to  the  bounds  of 
tiie  presbytery ;  and  secondly,  tnat  if  the^  had  been  stransers,  as  there 
was  still  clearly  a  majority  in  the  community  in  favour  of  the  act  donet 
the  act  was  a  valid  act/^ 

Again,  in  the  case  of  M' Arthur  v.  Linton,  decided  9th,  and  reported 
13th  February  1864,  2  Macph.,  659,  an  objection  was  taken  to  a  bailie 
who  sat  in  the  Police  Court,  in  the  administration  of  the  Public  Houses 
Amendment  Act,  1862,  on  the  ground  that  he  had  not  been  duly  elected 
a  bailie  of  the  city  of  Edinburgh.  But  the  Lord  Justice-Clerk  (Inglis) 
mid,  *^  I  should  not  have  given  a  siugle  word  to  this  objectioiL  .  It 
is  enough  that  the  party  who  pronounced  the  sentence  is  in  possession 
of  the  office  of  bailie,  and  holden  and  reputed  a  judge.  It  does  not 
matter  whether  he  holds  the  office  rightly  or  wrongly.  That  has  been 
the  law  of  Scotland  from  the  earliest  times,  and  it  has  been  so  laid  down, 
not  with  reference  to  judges  alone,  but  with  reference  to  all  pablic 
officers,  by  Lord  Stair,  in  his  Institutes,  4.42. 12."  [vide,  ante  p.  811],  ^*  ^  for 
if  these  objections  were  allowed  in  the  first  instance,  they  might  be 
generally  alleged  in  all  processes,  and  nothing  would  proceed,  unless  all 
these  authorities  were  proved,  which  would  be  a  public  prejudice.* 
There  has  been  no  departure  from  that  doctrine  in  a  single  instance  in 
the  history  of  our  law  .  .  .  and  the  rule  is  one  of  such  general 
importance,  that  I  cannot  allow  a  doubt  upon  it  to  be  suggested  without 
taking  pains  to  put  an  end  to  that  doubt." 

See  also  Marten  v,  Stewart,  25th  January  1853  ;  15  D.,  312  ;  25  Scot. 
Jur.,  193.  In  this  case  an  application  was  made  to  the  Court  of  Session 
to  appoint  managers  to  administer  the  affairs  of  the  burgh  of  Greenock, 
pendmg  a  challenge  of  the  election  of  the  magistrates  and  council,  and 
before  it  had  been  found  that  the  burgh  was  without  any  legal  council 
or  magistracy.  The  competency  of  such  an  application  was  questioned, 
on  the  ground  that  the  petitioners  had  designed  themselves  the  magi- 
strates and  town  council  of  Greenock,  and  the  petition  was  ultimatdy 
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act  of  parliament,  by  which  the  bnrgh  has  been  erected, 
or  under  which  its  affairs  are  administered.  When  the 
charter  or  act  of  parliament  contains  no  provision  on  the 
subject,  the  whole  election  of  councillors  and  magistrates 
for  the  year  will  probably  be  held  to  be  annulled,  and 
proceedings  for  voiding  the  election  may,  it  is  thought, 
be  taken  at  any  time  during  the  teniure  of  office  of  the 
councillor  or  magistrate  whose  election  is  objected  to. 
The  validity  of  the  acts  done  by  the  person  in  possession 
of  office  will,  however,  be  doubtless  sustained  on  the 
principles  expounded  in  the  cases  of  Livingstone  v.  The 
Presbytery  of  Hamilton,  Martin  v.  Stewart,  and  M*Arthur 
V.  Linton.^ 

'  See  footnote  to  No.  192  of  these  Oboerraiaons,  pp.  315-818. 

withdnwn ;  bnt  Lord  Ivory  expressed  aa  opinion  that  the  acts  of  the 
magistrates  bona  fide  in  possession  were  valid,  notwithstanding  the  chal- 
lenge of  their  election.  He  said : — ^'  I  have  no  hesitation  in^sajing,  that 
my  doubts  are  not  removed  bv  the  discussion  at  the  last  calling ;  I  am  not 
satisfied  with  thepreoedent  of  the  Banff  case  [Forbes,  22d  December  1838, 
1 D.,  851  ].  But  11  there  any  greater  difficulty  in  the  petitioners  continuing 
to  act,  pending  the  challenge,  than  that  which  must  have  occurred  in 
innumerable  other  cases,  in  which  there  have  been  complaints  tending 
to  annul  the  whole  election  ?  In  the  case  of  Edinburgh  (6th  January 
1818,  liot  reported),  the  whole  functions  of  the  magistrates,  judicial 
and  administrative,  were  carried  on,  not  only  in  the  face  of  a  challenge, 
whid^  lasted  several  years,  but,  if  my  recollection  does  not  err,  after  a 
first  judgment  had  been  pronounced,  setting  aside  the  election,  and  the 
question  was  kept  open  only  by  a  rechuming  petition.  The  case 
of  tiietown  of  Haddington  (Muirhead,  June  30,  1748  ;  M.  2505)  is  also 
instructive.  For  there  the  rights  of  a  council  bonajide  in  possession, 
though  their  election  was  ultimately  set  aside,  were  supported  so  very 
far,  that  the  accounts  incurred  b^  them  while  de  facto  in  office,  in 
onsucoessfully  defending  the  election,  were  sustained  against  the  cor- 
poration at  the  instance  of  their  agent,  after  they  themselves  were  ousted. 
On  looking  at-the  familiar  authorities  of  Wight  and  of  Bell,  I  find  no 
allusion  whatever  to  managers,  except  in  the  case  of  actual  vacancy.^' 

The  English  Municipal  Corporation  Act,  5  and  6  Will.  IV.,  c.  76, 
declares  that  '^  all  acts  and  proceedings  of  every  person  in  possession  of 
the  office  of  mayor,  alderman,  councillor,  auditor  or  assessor,"  shall,  not- 
withstanding the  disqualification  or  want  of  oualification  of  the  holders, 
be  as  v^d  and  effectual  as  if  such  persons  had  been  duly  qualified.  This 
provision,  it  was  thought,  might  not  extend  to  the  case  of  an  election  held 
Defore  a  presiding  officer  who  had  not  a  good  title  to  his  office.  It  was 
therefore  providS  by  7  WilL  IV.  and  1  Vict.,  c.  78,  sec.  1,  that  no  elec- 
tion of  any  corporate  officer  should  be  liable  to  be  questioned  by  reason 
of  any  defect  or  want  of  title  in  the  presiding  officers  at  such  election, 
provided  the  officers  were  at  the  time  de  facto  in  possession  of  the  office  ? 
giving  the  right  to  preside. 
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3.  In  Burghs  and  Places  subject  to  the  Oeneral  Police 

Act  of  1850  or  1862. 

194.  Under  the  Acts  of  1850  and  1862,  as  has  been 
seen,^  every  person  who  considers  that  he  ought  to 
have  been  returned  as  a  commissioner  may  lodge  a 
complaint  in  writing,  signed  by  himself  or  by  some 
person  duly  authorised  on  his  behalf,  with  the  comimis- 
sioners  assembled  at  the  first  meeting  after  the  annual 
election,  and  the  commissioners  must  thereupon  remit  to 
a  committee  of  three  or  five  of  their  number  to  inquire 
into  the  merits  of  the  disputed  election,  and  their  report 
is  final.  When  there  is  an  equality  of  votes  in  any 
election,  the  commissioners  are  required  to  determine 
which  of  the  candidates  shall  be  preferred.  No  election 
can  be  quashed  or  set  aside  on  acGOunt  of  any  misnomer, 
omission,  or  other  informality.  And  every  person  returned 
as  a  commissioner  is  entitled  to  act  until,  on  a  scrutiny, 
his  return  is  quashed  or  set  aside.  The  commissioners 
are,  moreover,  entitled  to  act  though  from  any  cause 
the  full  number  of  commissioners  is  not  filled  up.* 
These  provisions  aro  not  afiFected  by  the  Ballot  Act; 
and  it  has  been  held  that  they  prescribe  the  only  mode  in 
which  elections  of  police  commissioners  can  be  challenged. 
In  the  case  of  McDonald  and  Others  v.  Robertson  and 
Others  (Maryhill  Election  Case),^  a  householder,  who 
was  not  a  candidate,  challenged  the  -election.  In  support 
of  his  right  to  have  his  challenge  disposed  of  by  the 
court,  he  pleaded  that  the  commissioners  were  required 
to  appoint  a  committee  to  investigate  and  dispose  oi 
claims  by  or  on  behalf  of  candidates  only ;  that  every 
householder  had  an  interest  in  the  result  of  the  elec- 
tion,  and    was  entitled   at    common    law    to  ohallenge 

*  See  No.  157  of  these  Observations. 

«  Sections  31  and  33  of  the  Act  of  1850.  Section  48  of  the  Act  of 
1862. 

'  M'Donald  and  Others  v,  Robertson  and  Others,  1 7th  May  1876. 
Session  Cases  (Fourth  Series),  vol.  iii.,  pp.  645-651. 
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irregularities  or  deviations  from  the  provisions  of  tiie 
act  under  which  the  election  was  conducted;  that 
neither  the  act  of  1850,  nor  the  act  of  1862,  requires 
objections  by  householders,  who  are  not  candidates, 
to  be  stated  to  the  commissioners,  nor  empowers 
the  commissioners  to  deal  with  such  objections,  nor 
specifies  any  time  within  which  such  objections  shall 
be  stated;  and  that  neither  act  excludes  challenge  by  an 
elector,  nor  makes  provision  for  an  inquiry  in  such  cir- 
cumstances. Lord  Young  held,  however,  that  the  objec- 
tions of  the  householder  could  not  be  entertained.  The 
procedure  provided  by  section  31  of  the  act  of  1850, 
he  observed,  *'  applies  only  when  the  seat  is  claimed  (as 
it  is  here)  by  a  disappointed  candidate,  but  I  am  dis- 
posed to  think  it  is  according  to  the  true  meaning  of  the 
act  that  where  no  such  claim  is  made  the  objection  shall 
be  final,  as  against  such  an  objection  as  that  here  pre- 
sented. I  so  limit  the  proposition  because  there  may  be 
objections  of  a  character  to  warrant  action  in  this  court." 
The  Lord  President  (Inglis)  said,  "If  there  is  to  be  any 
scrutiny  of  votes,  the  only  competent  mode  of  having  it 
done  is  by  a  committee  of  the  commissioners  under 
section  31  of  13  and  14  Vict.,  c.  33,  and  their  decision  is 
final."  Lord  Deas  said,  "  I  concur  in  holding  that  there 
can  be  no  scrutiny  except  under  section  31  of  13  and  14 
Vict.,  c.  33,  and  that  the  inquiry  can  only  take  place 
before  a  committee  of  the  commissioners,  whose  decision 
is  final." 
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1.  In  Royal  and  Parliamentary  Bnrghs. 

195.  Previous  to  the  paBsing  of  the  Act  3  and  4  Will. 
lY.,  cap.  76,  as  has  been  seen,^  the  failure  to  elect  or  the 
voidance  of  the  election  of  a  single  councillor  of  a  royal 
burgh  disfranchised  the  burgh,  and  necessitated  the 
appointment  of  managers  to  carry  on  its  affairs  till 
a  new  council  and  magistracy  were  elected.  That  con- 
dition of  matters  has  been  remedied  by  the  successive 
statutes  3  and  4  Will.  IV.,  cap.  76,  15  and  16  Vict,  cap. 
82,  the  Act  16  Vict.,  cap.  26,  and  the  Municipal  Elections 
Amendment  (Scotland)  Act,  1868. 

(1.)  The  Act  3  and  4  Will.  IV.,  cap.  76,  enacted  that 
when  any  royal  burgh,  not  included  in  Schedule  F  an- 
nexed to  the  Act  (which  schedule  is  repealed  by  section 
3  of  the  Municipal  Elections  Amendment  (Scotland)  Act, 
1868),  was  without  a  legal  council  or  magistracy,  all  the 
functions  directed  by  the  act  to  be  performed  by  the 
existing  magistrates  or  councils  should  be  performed  by 
one  or  more  of  the  managers  who  might,  by  any  lawful 
appointment,  be  then  in  the  actual  administration  of  the 
affairs  of  the  burgh ;  *  and  further,  that  no  irregularity  or 
nullity  in  the  election  of  a  coimcillor  or  magistrate  should 
annul  or  affect  the  election  of  other  councillors  or  magis- 
trates not  liable  to  the  same  groimds  of  objection.' 

This  act,  it  has  been  held,  vested  in  the  managers 
appointed  by  the  court  all  the  functions  directed  to  be 
performed  by  magistrates  for  carrying  into  effect  a  new 
election,  and  superseded  the  necessity  for  a  royal  warrant 
when  there  were  managers  to  discharge  the  functions 
directed  by  the  statute  to  be  performed  by  the  magistrates 
at  elections.* 

>  See  No.  190  of  these  ObservationB.      *  Section  27.       '  Section  37. 

«  White  V,  Scott,  16th  October  1849,  and  reported  7th  March  1854  ; 

16  D.,  798  ;  26  Jurist,  375.    In  this  case  an  election  of  councillors 
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(2.)  The  Act  15  and  16  Vict.  cap.  82,  provided  that 
where  any  biirgh,  not  contained  in  Schedule  F  annexed 
to  the  Act  3  and  4  Will.  IV.,  cap.  76  (which  schedule  is 
repealed  by  section  3  of  the  Municipal  Elections  Amend- 
ment (Scotlsjid)  Act,  1868),  should  be  without  a  legal 
council,  and  be  under  the  administration  of  managers 
lawfully  appointed,  the  qualified  electors  of  the  burgh 
should,  before  the  first  Tuesday  of  November  after  the 
passing  of  the  act,  or  after  the  appointment  of  the  manc^ 
gers,  proceed  to  elect  councillors,^  in  the  way  and  manner 
prescribed  by  the  Acts  3  and  4  Will.  IV.,  cap.  76,  and  15 
and  16  Vict.,  cap.  82.^    It  also  required  the  sheri£^  on  the 

^  Section  7.  >  Section  8. 

for  the  burgh  of  BanflP,  which  had  taken  place  on  4th  November 
1851,  and  had  been  conducted  by  the  managers  appointed  bj  the 
Court,  was  sought  to  be  reduced  on  the  grounds,  inter  alia^  (1) 
that  Uie  magistrates  and  council  of  the  burgh  having  become  ex- 
tinct prior  to  the  election,  it  was  incompetent  and  illegal  to  elect  a 
new  council  or  magistracy,  except  by  royal  warrant;  (2)  that  the 
managers  had  no  title  or  authority  to  advertise  or  preside  at  the  election, 
or  to  count  up  the  number  of  votes,  or  to  declare  upon  whom  the  elec« 
tion  had  fallen ;  and  (3)  that  the  passing  of  the  Act  15  and  16 
Victoria,  cap.  82  (in  1852),  which  for  the  first  time  provided  for 
the  case  which  had  happened  in  Banff,  showed  that  the  matter  was 
not  provided  for  by  previous  legislation.  The  Court,  however  (affirm- 
ing the  judgment  of  Lord  Anderson),  sustained  the  election.  Lord 
Butherford  thus  expounded  the  grounds  of  that  judgment: — **At 
the  time  of  this  election  there  was  an  electoral  bo<fy,  possessing 
all  the  necessary  privileges.  There  was  nothing  wanting  but  the 
machinery  to  carry  out  the  election.  There  was  nothing  wanted  but 
a  president  for  the  election.  The  act  does  not  contemplate  merely  the 
resignation  of  one-third  of  the  council.  It  may  happen  that  the  whole 
ooun<^  resign,  and  thus  leave  the  burgh  without  magistrates.  I  think, 
therefore,  in  a  case  of  this  kind,  where  the  electoral  £)dy  are  created  of 
new — where  its  rights  depend  on  statute— where  the  resignation  of  the 
whole  body  is  contemplated — ^where  there  are  no  means  of  proceeding 
pointed  out  by  the  Act  other  than  that  of  managers — it  is  no  extended 
oons^ction  to  give  the  remedy  through  the  managers,  to  what  other- 
wise would  be  without  xemedy.  I  have  the  greatest  doubt  whether  this 
is  a  case  for  a  warrant  from  the  Crown.  Li  the  construction  of  a 
statute  of  this  kind,  I  think  we  do  not  err  against  any  known  canon  of 
construction,  when  we  give  all  that  is  necessary  to  make  the  statute 
work.  The  statute  of  1852  (15  and  16  Vict.)  not  only  takes  the  mana- 
gers bound  to  proceed,  but  it  provides  that  they  shall  do  so  on  the  first 
Tuesday  of  November  after  their  appointment,  and  authorises  the 
i^eriff,  on  application  made  to  him,  to  appoint  the  manager  under 
whose  authority  the  proceedings  are  to  take  place.  I  think  this  cir- 
cumstance does  not  oiscountenance  the  construction  put  on  the  Act 
1833  (3  and  4  WiU.  IV.,  cap.  76)." 
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application  of  any  qualified  elector  of  the  burgh,  to  ap- 
point one  ot  the  managers  of  the  burgh  to  discharge  the 
duties  directed  by  the  Acts  3  and  4  Will.  IV.,  cap,  76,  and 
15  and  16  Vict.,  cap,  32,  to  be  performed  by  the  retiring 
provost  and  senior  magistrate  of  such  burgh  in  reference 
to  such  election,^ 

(3.)  The  Municipal  Elections  Amendment  (Scotland) 
Act,  1868,  contains  provisions  precisely  similar  with  re- 
ference to  all  royal  burghs,'  and  makes  no  exception  in 
favour  of  the  burghs  specified  in  Schedule  F  of  the  Act 
3  and  4  Will.  IV.,  cap.  76,  which  schedule  it  repeals. 

(4)  The  Acts  3  and  4  Will.  IV.,  cap.  76,  15  and  16  Vict^ 
cap.  32,  and  the  Municipal  Elections  Amendment  (Scot- 
land) Act,  1868,  applied  only,  as  will  have  been  observed, 
to  the  cases  of  royal  burghs  without  a  legal  council,  and 
under  the  administration  of  managers.  But  the  Act  16 
Vict.,  cap.  26,  passed  in  1853,  made  provision  for  the  first 
time  for  the  election  in  royal  burghs,  not  under  the  ad- 
ministration of  managers,  of  councillors  or  magistrates  in 
room  of  those  whose  election  was  declared  null  or  irregu- 
lar. It  enacted  that  in  all  cases  in  which  the  election  of 
councillors  in  any  royal  burgh  shall  have  been  legally  re- 
duced or  found  to  have  been  null,  the  Court  of  Session, 
in  either  of  its  Divisions,  shall,  on  Hie  application  by 
petition  of  one  or  more  of  the  registered  electors,  grant 
warrant  for  a  new  election  of  councillors  in  room  of  those 
whose  election  shall  have  been  so  reduced  or  found  null,  to 
take  place  on  a  day  to  be  fixed  by  the  Court,  not  sooner 
than  ten  nor  later  than  fourteen  days  fi-om  the  date  of  the 
warrant.  As  soon  as  the  warrant  is  granted,  the  principal 
Clerk  of  Session,  who  is  clerk  to  the  petition,  must  transmit 
a  certified  copy  of  it  to  the  town-clerk  of  the  burgh,  who 
must,  immediately  on  receipt,  give  intimation  of  the 
election  by  notices  affixed  to  the  door  of  the  parish  church 
or  churches  in  the  burgh.  The  election  must  thereupon 
proceed,  on  the  day  so  fixed,  in  the  manner  provided  for 


^  Section  7.  *  Sections  13  and  14. 
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the  annual  election  of  the  councillors  in  such  burghs ; 
and  the  acting  provost  or  senior  magistrate,  or  faiUng 
there  being  at  the  time  any  provost  or  magistrate,  one  of 
the  councillors  to  be  nominated  by  the  sheriff  of  the 
county  or  his  substitute,  must  discharge  the  duties,  and 
execute  the  powers  directed  by  the  Act  3  and  4  Will. 
IV.,  cap.  76,  to  be  performed  by  the  provost  or  senior 
magistrate  at  the  annual  election  of  councillors.  The 
necessary  expenses  incurred  in  obtaining  the  warrant  for 
the  new  election  is  recoverable  by  the  electors  by  whom 
the  same  may  have  been  incurred  from  the  treasurer 
of  the  burgh,  who  is  authorised  to  charge  the  same 
on  its  funds.^  The  councillors  so  elected  are,  in  re- 
gard to  tenure  of  office  and  in  all  other  respects,  in  the 
same  situation  as  if  they  had  been  elected  at  the  annual 
election  at  which  the  councillors  whose  election  has  been 
reduced  or  found  to  have  been  null,  were  elected.*  In 
other  words,  as  the  writer  understands  this  provision, 
each  councillor  so  elected  takes  the  same  position,  and 
holds  office  for  the  same  period,  as  the  person  whose 
election  has  been  reduced,  or  found  to  have  been  null, 
would  have  done  had  his  election  been  sustained. 

196.  Immediately  after  the  election  of  councillors  in 
any  royal  burgh  is  completed,  under  the  provisions  of  the 
Act  15  and  16  Victoria,  cap.  32,*  or  of  the  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1868,*  the  councillors 
elected  in  terms  thereof  must  proceed  to  elect  from  among 
their  own  number  a  provost  or  chief  or  senior  magistrate, 
and  other  magistrates  a  treasurer,  and  the  other  usual 
and  ordinary  office-bearers,  fixed  by  the  set  or  usage  of 
the  burgh,  and  the  managers  of  any  charitable  institu- 
tion which  may  be  connected  with  it,  and  whose  appoint- 
ment is  vested  in  the  magistrates  and  council,  all  in  the 
manner  provided  by  the  Act  3  and  4  Will.  IV.,  cap. 

*  See  section  3  of  the  Act  16  Victoria,  cap.  26. 

'  See  sectiona  1  and  2  of  the  Act  16  Victoria,  cap.  26. 

>  Section  8.  *  Section  14.. 
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76.      At   such   elections   the    councillor    who    had   the 
greatest  number  of  votes  at  the  election  of  councillors 
presides,  and  has  a  casting  or  double  vote  in  case  of 
equality.    In  the  event  of  two  or  more  councillors  having 
an  equal  number  of  votes,  one  of  the  managers  of  the 
burgh,  to  be  appointed  by  the  sheriflF,  on  the  application 
of  any  qualified  elector  of  the  burgh,  presides  and  has 
a   casting  but  no  deliberative  vote.     Immediately  on 
the    completion    of    the    election    of  magistrates,  the 
managers    of   the    burgh    cease    to    hold    office^    and 
to    administer  the  affairs   of  the    burgh;  and  all  suc- 
ceeding annual  elections  of  councillors  and  magistrates 
take  place  at  the  time  and  in  the  manner  before  de- 
scribed. ^    In  all  cases  in  which  the  election  of  a  coun- 
cillor to  the  office  of  provost  or  magistrate,  or  the  elec- 
tion of  any  eoimcillor,  who  may  have  been  thereafter 
appointed  provost  or  magistrate,  has  been  legally  re- 
duced or  found  null,  the  town  coimcil  must,  at  its  first 
ordinary   meeting  thereafter — ^the    full   number   of  the 
council    being   always   complete  —  elect   a  provost   or 
magistrate  who,  in  regard  to  tenure  of  office,  and  in  all 
other  respects,  occupies  the  same  situation  as  if  he  had 
been  elected  when  the  provost  or  magistrate,  whose  elec- 
tion was  reduced,  or  found  null,  or  fell,  was  elected* ' 

197.  Provision  is  made  by  statute,  as  has  been  seen,  for 
supplying  vacancies  in  the  council  or  magistracy,  or  office- 
bearers of  royal  bur^s,  occasioned  by  death,  disability, 
or  resignation;'  or  in  which  the  election  of  a  councillor 
or  magistrate  has  been  '^  legally  reduced,  or  found  to 
have  been  null."  *  Provision  is  also  made  for  filling  up, 
by  the  same  procedure  as  in  the  case  of  a  double  return 
or  of  a  councillor  declining  to  accept  office,  a  vacancy 

1  See  tbe  Act  15  and  16  Victoria^  eap.  82,  section  8,  and  the  Muni- 
cipal £l^tion  Amendment  (Scotland)  Aet,  1868,  section  14. 

<  See  16  Victoria,  cap.  26,  section  4. 

»  8  and  4  WiU.  IV.,  cap.  76,  section  26  ;  8  and  4  Will.  IV.,  cap.  77, 
flection  23.    See  Nob.  171  to  178  of  these  Obserrations. 

«  16  Victoria,  cap.  26,  sections  1  aad  4.  See  No.  195,  sub-sections 
(1),  (2)^  and  (4),  and  No.  196  of  these  ObflerratioDa. 
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which  has  not  been  eiippUed  at  an  annual  election  by 
reason  of  the  town-clerk  not  receiving  intimation,  in  the 
manner  prescribed  by  law,  of  the  names  of  persons  pro- 
posed for  election  sufficient  to  supply  the  vacancies  in 
any  burgh  or  ward,  or  by  reason  of  the  requisite  number 
of  councillors  not  being  elected,  from  any  cause  what^ 
soever.*  But  no  provision  has  been  made  for  supplying 
a  vacancy  occasioned  by  the  retirement  of  a  councillor 
as  one  of  the  third,  and  of  his  place  not  being  supplied 
at  the  annual  election,  or  within  the  period  during  which 
the  procedure  applicable  to  the  case  of  a  double  return 
or  of  a  councillor  declining  to  accept  may  be  adopted. 
In  such  a  case  the  only  course  seems  to  be  to  wait  till  the 
next  election  of  councillors,  and  then  supply  the  vacancy, 
along  with  any  other  that  may  have  occurred.* 

*  31  and  32  Victoria,  cap.  108,  flection  9.  See  Kos.  124,  125,  and 
126  of  these  Observations. 

*  In  the  case  of  the  burgh  of  Rntherglen,  referred  to  in  No.  110  of 
these  Observations,  it  was  held  that  Mr.  Hamilton  had  ceased  to  be  a 
member  of  council,  previous  to  the  annual  election  of  councillors  in 
November  1875,  and  that  he  was  thereafter  ineligible  to  be  elected  a  bailie 
of  the  burgh,  and  was  not  lawfully  and  duly  elected  to  that  office  at  the 
annual  election  of  magistrates  in  that  year.  A  vacancy  both  in  the 
council  and  magistracy  of  the  burgh  was  thus  created ;  and  Mr.  Watson 
and  Mr.  Balfour  were  consulted  on  20th  March  1876,  as  to  whether 
any  of  the  statutory  provisions  referred  to  in  the  text  could  be 
applied  in  filling  up  the  vacancy  in  the  eotmcil  and  magistracy,  and 
if  they  could  not  oe  so  applied,  what  comt»  should  be  adopted.' 
Thev  gave  the  following  opinion : — '^  We  are  of  opinion  that  none 
of  tne  statutory  provisioas  rdTerred  to  are  applicable  to  the  case  which 
has  oocmnred,  or  could  be  used  (without  liability  to  challenge)  for 
filling  up  the  vacancy  in  the  town  council,  and  police  commissionera 
caused  by  Mr.  Hamilton*s  removal.  The  Act  of  16  Vict,  c.  26,  is  in- 
applicable, because  the  vacancy  has  not  been  occasioned  by  Mr.  Hamil- 
ton's election  being  found  null  or  reduced,  but  by  the  expiry  of  hia 
term  d  office,  and  uie  provisions  of  3  and  4  Will.  I  v.,  c.  76,  section  25, 
axe  inapplicable,  because  the  vacancy  has  not  occurred  in  Uie  course  of 
the  year  by  any  disability  on  the  part  of  Mr.  Hamilton.  The  present 
case  appears  to  us  to  fall  within  the  description  of  events  proviaed  for 
by  30  and  31  Vict,  c.  108,  section  9,  but  the  procedure  directed  by  that 
section  is  not  available,  because  the  period  within  which  alone  that 
provision  could  be  adopted  has  long  ago  expired. 

^*  There  does  not  appear  to  us  to  be  any  course  open^  except  to  leave 
the  council  in  its  present  condition  till  the  election  in  November  next, 
when  the  vacancy  caused  by  Mr.  Hamilton's  removal  can  be  filled  up 
along  with  any  other  vacancies  which  may  occur  before  that  time. 
This  opinion  was  acted  upon» 
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198.  The  Act  16  Vict.,  cap.  26,  meets  the  great  majority 
of  cases  in  which,  but  for  its  provisions,  it  would  have 
been  necessary  to  apply  to  the  Court  of  Session  to  ap- 
point managers.  It  may  be  convenient,  however,  to  refer 
to  some  points  of  law  and  practice  connected  with  such 
appointments, 

(1.)  In  the  selection  of  the  persons  to  be  appointed 
managers,  the  Court  exercises  its  discretion,  having 
regard  to  the  special  circumstances  of  each  case.  The 
following  cases  illustrate  the  manner  in  which  it  has 
acted  in  making  such  appointments.  The  burgh  of  Eil- 
renny  having  been  disfranchised,  the  persons  who  had 
last  been  lawfully  elected  magistrates  were  appointed 
managers.^  An  election  of  the  magistrates  of  the  burgh  of 
Dundee,  having  been  reduced,  after  a  litigation  of  more 
than  two  years,  the  Court  appointed,  as  managers,  such 
of  the  bailies  in  office  at  the  date  of  the  reduction  as 
had  been  members  of  council  prior  to  the  invalid  election, 
along  with  the  dean  of  guild;  convener  of  the  trades  and 
treasurer  at  the  time  of  the  appointment.^  Where  under 
the  influence  apparently  of  party  feeling,  two  sets  of 
nominees  were  suggested  as  managers  of  the  burghs 
of  Dysart  and  Kinghorn,^  the  Court  remitted  to 
the  sheriff  in  each  case  to  suggest  proper  persons ;  ^  and 
the  same  course  was  adopted  in  the  case  of  the  burgh 
of  Anstruther  Wester,  where  no  persons  were  suggested 
by  the  petitioners.*  All  the  councillors  of  the  burgh  of 
Banff,  except  two,  having  resigned,  the  Court,  in  October 
1849,  appointed  the  two  councillors  who  did  not  resign 
to  be  managers*    In  the  following  year  all  the  councillors 


»  Reekie  v.  Gardner,  10th  February  182^;  7.  S.,  879. 
«  Kay  V,  Bell,  11th  March  1830  ;  8.  S.,  7.  9. 

*  KiDghom  was  one  of  the  royal  burghs  exempted  from  the  proyisioDS 
of  the  Act  8  and  4  Will.  IV.,  cap.  76. 

*  Millar  v,  Jervis,  20th  June  1840  ;  2  D.,  1181.    Greig  v.  Greig,  2l8t 
January  1842  ;  4  D.,  422  ;  14  Jurist,  177. 

^  Kidd  and  Others  v,  Toung  and  Others,  11th  March  1853  ;  15  D., 
655  ;  25  Jurist,  324  ;  2  Stuart,  803. 
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who  had  been  dected  in  November  1849  having  again 
.  resigned,  the  Court  appointed  managers  of  new.^ 

(2.)  The  powers  of  the  managers  are  defined  in  the 
act  and  warrant  of  their  appointment.  In  the  Dundee 
case,  above  referred  to,  the  managers  were  empowered  "to 
act  in  the  management  of  the  ordinary  affairs  of  the  burgh 
aye  and  until  this  nomination  shall  be  recalled,  or  shall  be 
superseded  by  the  appointment  of  a  regular  and  ordinary 
magistracy  for  the  burgh."  In  another  case,*  three  per- 
sons were  appointed  "to  be  managers  of  the  affairs  of 
the  burgh  of  Dysart  until  the  corporate  rights  and 
privileges  of  the  burgh  shall  be  restored,  for  the  special 
purposes  of  receiving  resignations  or  giving  sasines  on 
any  lands  held  burgage  of  the  said  burgh,  appointing 
taxers  or  stentmasters  to  collect  King's  subsidy,  regulat- 
ing the  weights  and  measures  within  the  said  burgh,  and 
taking  charge,  in  the  meantime,  of  such  funds  and 
patrimonial  interests  as  fall  under  the  management  of 
the  different  office-bearers  of  the  burgh,  and  generally  to 
act  instead,  and  exercise  the  functions,  of  the  magistracy 
and  town  council  of  the  said  burgh."  In  a  third  case* 
the  Court  appointed  the  then  provost,  magistrates,  and 
council  of  the  burgh  of  Banff  to  be  "  managers  of  the 
affairs  of  the  said  burgh,  and  of  the  various  trusts  and 
charities  therewith  connected,  with  such  powers  in  the 
case  of  each  individual  as  would  naturally  fall  to  him  in 
the  special  capacity  and  character  in  which  he  was 
elected;"  and  more  especially  appointed  "the  then 
bailies  to  be  managers  for  the  special  purpose  of 
receiving  resignations,  giving  sasines  in  lands  held 
burgage  of  the  said  burgh,  conducting  the  judicial 
business  of  the  burgh  court,  and  otherwise  performing 
and  executing  the  whole  functions  of  magistrates  within 
the  said  burgh ;  and  in  like  manner  appointed  the  then 

>  Whyte  p.  Scott,  16th  October  1849.    Reported  7th  March  1864  ; 
16  D.,  798 ;  26  Jurist,  375. 

9  Philp  and  Others,  18th  Jannary  1832 ;  10  S.,  199. 

>  Forbes  v.  Watt,  22d  December  1838 ;  1  D.,  361. 

Y 
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treasurer  to  be  "  manager  for  the  special  purpose  of  per- 
forming the  whole   duties  ordinarily  belonging  to  the 
office  of  treasurer;''  and  the  then  dean  of  guild  to  be 
"  manager  for  the  special  purpose  of  performing  and  exe- 
cuting the  duties  ordinarily  belonging  to  the  office   of 
dean  of  guild."    In  a  second  appointment  of  managers  of 
the  burgh  of  Dysart,^  three  persons  were  "  nominated  with 
power  to  any  two  of  them  to  act  in  all  matters  connected 
with  the  affairs  of  the  said  burgh  until  the  corporate  rights 
thereof  shall  bo  restored,   and  for  the  special  purposes  " 
set  forth  in  the  appointment  of  1832,  to  which  reference 
has  already  been  made.      In  the  case  of  Banff  all  the 
councillors  except  two  having  resigned,  the  courtappointed 
the  two  who  remained  to  be  managers  of  the  burgh,  with 
special  power  to  them  to  preside  at  the  next  annual 
election  of  magistrates.'    In  a  subsequent  case,'  an  ap- 
pUcation  was  made  to  the  Court  to  appoint  managers 
of  the  burgh  of  Anstruther  Wester;    but   Lord  Ivory 
called  attention  to  the  circumstance  that  special  powers 
were    asked    to   the    managers    to    grant    certificates 
to  sell  exciseable  liquors  under  9  Geo.  IV.,  cap.   58,  and 
to  act  as  members  of  the  parochial  board  under  8  and  9 
Vict.,  cap.  83,  and  he  observed  that  these  were  statutory 
powers  conferred   on  particular  persons,   which  it  was 
doubtful  whether  any  others,  although  authorised  by  the 
Court,  could  perform.    The  Lord  President  thereupon  sug- 
gested that  the  prayer  of  the  petition  should  be  amended 
by  leaving  out  any  reference  to  these  powers,  and  that 
the  petitioners  might  afterwards  apply  for  them  if  they 
found  it  necessary  to  do  so,  and  could  satisfy  the  Court 
that  they  had  power  to  grant  these  powers.    The  petition 
was  amended  accordingly,  three  persons  were  appointed 
managers,  and  the  other  powers  sought  were  granted. 


1  Miller  v.  Jervis,  20th  June  1840  ;  2  D.,  1181. 

«  Whyte  V,  Scott,  16th  October  1849.  Reported  7th  March  1854 ; 
16  D.,  798  ;  26  Jurist,  876. 

>  Kidd  V.  Young,  11th  March  1858 ;  15  D.,  555 ;  25  Jurist,  824  ;  2 
Stuart,  303. 
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In  another  case,*  the  two  surviving  managers  of  the 
burgh  of  Kilrenny,*  who  had  been  appointed  in  1847, 
desired  to  be  relieved  of  the  office  on  account  of  old 
age  and  infirm  health,  and  prayed  for  the  appointment  of 
other  qualified  persons  "  to  be  managers  of  the  affairs  of 
the  said  burgh  of  Kilrenny,  any  two  of  them  accepting 
and  surviving  being  a  quorum,  with  power  to  the  said 
managers  to  discharge  the  duties  of  bailies  of  the  said  burgh^ 
to  conduct  the  judicial  business  of  the  Burgh  Courts  and  to 
act  in  all  matters  connected  with  the  affairs  of  the  burgh 
until  the  corporate  rights  thereof  shall  be  restored ;  and 
especially  for  the  purpose  of  granting  charters  and  pre- 
cepts, and  writs  of  clare  constat  to  vassals  in  lands  and 
heritages  belonging  to  the  burgh,  of  receiving  resigna- 
tions, and  giving  sasines  in  any  lands,  tenements,  or 
heritages  held  of  the  said  burgh  ;  of  appointing  taxers  or 
stentmasters  to  lay  on  and  collect  the  Queen's  subsidy ; 
of  discharging  the  duties  to  be  performed  by  magistrates, 
or  magistrates  and  councils  of  burghs,  in  virtue  of  the 
statutes  8  and  3  Vict.,  cap.  42,  and  7  and  8  Vict.,  cap.  34, 
and  other  acts  relative  to  prisons,  and  especially  of 
laying  on  and  collecting,  or  directing  the  laying  on  and 
collecting,  of  the  assessments  already  apportioned,  or 
which  may  hereafter  be  apportioned  on  the  said  burgh  in 
the  manner  prescribed  by  the  said  statutes,  or  otherwise, 
with  power  also  to  the  said  managers  of  performing  the 
duties  incumbent  on  magistrates,  or  magistrates  and 
councils  of  burghs,  imder  and  in  virtue  of  the  Act  17  and 

18  Vict.,  cap.  91,  entitled  *  An  Act  for  the  Valuation  of 
Lands  and  Heritages  in  Scotland,'  and  also  of  the  Act 

19  and  20  Vict.,  cap.  58,  entitled  *  An  Act  to  amend  the 
law  for  the  registration  of  persons  entitled  to  vote  in  the 
election  of  members  to  serve  in  Parhament  for  burghs  in 
Scotland ; '  of  granting  certificates  to  keep  common  inns, 
alehouses,  or  victualling  houses,  to  sell  exciseable  liquors 

1  Fowler  and  Another,  30  Jan.  1867  ;  6  Maq)h.,  887 ;  39  Jurist,  181. 
>  One  of  the  royal  burghs  specially  excepted  from  the  proyision*  of 
the  Act  3  and  4  Will.  lY.,  cap.  76. 
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by  retail,  to  be  drunk  or  consumed  on  the  premises  in 
which  the  same  is  sold,  and  otherwise,  in  terms  of  the 
statutes  9  Geo.  IV.,  cap.  58,  and  11  and  12  Vict.,  cap.  49, 
and  other  Acts  thereanent ;  of  sitting,  acting,  ^nd  voting 
as  members  of  the  Parochial  Board  for  the  management 
of  the  poor  of  the  parish  of  Kilrenny,  in  virtue  of  the 
statute  8  and  9  Vict.,  cap.  83,  and  other  acts  and  instruc- 
tions of  the  Board  of  Supervision  following  thereon ;  of 
appointing  members  to  represent  the  burgh  in  the 
General  Assembly  of  the  Church  of  Scotland,  and  in  the 
Convention  of  Royal  Burghs  in  Scotland,  and  ef  appointing 
one  of  their  number  to  perform  the  duties  of  a  eommistioner  of 
supply  for  the  county  of  Fife^  with  the  power  also  of  ad- 
mitting and  enrolling  qualified  persons  as  burgesses  of 
the  said  burgh  on  payment  of  the  usual  fees  of  entry ;  of 
regulating  the  weights  and  measures  within  the  said 
burgh ;  of  setting  the  lands  and  common  good  of  the 
said  burgh  ;  of  raising  and  defending  such  actions  as  may 
be  necessary,  and  of  settling  the  same ;  of  taking  charge 
of  such  funds  and  patrimonial  interests  as  fall  under  the 
management  of  the  office-bearers  of  the  burgh;  of  ap- 
pointing one  of  their  own  number  to  be  chief  manager 
from  time  to  time  during  their  pleasure,  having  power  to 
call  meetings  of  the  managers,  and  to  preside  thereat,  and 
of  appointing  one  of  their  number,  or  any  fit  person,  to  be 
treasurer  or  chamberlain,  and  to  recall  his  appointment  at 
pleasure,  and  likewise  with  the  power  of  appointing  a  town- 
clerk  and  a  procurator-fiscal  and  other  officers^  and  generally 
with  the  power  of  exercising  the  whole  functions  of  the 
magistracy  and  town  council  of  the  said  burgh,  and 
further,  to  authorise  and  empower  the  managers  so  to  be 
appointed  to  examine  the  accounts  of  the  petitioner, 
and"  a  deceased  manager's  "management,  and  on  the 
same  being  found  correct,  and  the  balance  due  therein 
paid  over,  to  exoner  and  discharge  the  petitioners  and 
the  representatives "  of  the  deceased  manager  *'  of  the 
whole  intromissions  and  management  had  by  them  with 
the  funds  of  the  said  burgh."     The  powers  craved  in  the 
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two  first  passages  printed  in  italics  were  not  insisted  in, 
there  having  been  for  many  years  no  judicial  business  to 
discharge,  and  the  appointment  of  a  commissioner  of 
supply  being  unnecessary,  and  the  Court  having  ex- 
pressed doubt  as  to  the  competency  of  granting  power  to 
the  managers  to  appoint  town-clerks  as  prayed  for,  the 
third  passage  printed  in  italics  was  also  deleted.  The 
new  managers  were  thereupon  appointed;  and  the 
powers  prayed  for  in  the  petition  as  thus  amended  were 
granted  to  them. 

All  these  powers  are  consistent  with  the  provisions  of 
the  Act  3  and  4  Will.  IV.,  cap.  76,  section  27  of  which 
empowers  any  one  or  more  of  the  managers  in  the  actual 
administration  of  a  royal  burgh  without  a  legal  council 
or  magistracy,  to  perform  all  the  functions  directed  by 
that  act  to  be  performed  by  the  existing  magistrates  or 
councils, 

(3.)  In  all  their  actings  as  managers,  the  persons 
appointed  by  the  Court  must  conform  to  the  rules  and 
regulations  which  would  be  binding  on  the  magistrates 
and  councillors  of  the  burgh,  and  are  only  entitled  to 
interfere  in  the  administration  of  its  affairs  at  meetings 
of  the  managers  duly  called  or  authorised.^ 

(4.)  Whenever  a  change  of  circumstances  renders  such 
a  proceeding  necessary  or  expedient,  the  Court  exercises  its 
discretion  m  recaUing  old  appointments  and  making  new 
appointments.  Of  three  managers  appointed  to  the  burgh 
of  Dysart  in  1838,  one  went  abroad,  and  another  became 
openly  insolvent  and  granted  a  general  trust-deed  for  be- 
hoof of  his  creditors.  In  that  state  of  matters  the  Court, 
on  the  petition  of  the  third  manager,  held  that,  without 
imputing  blame  to  the  insolvent  manager  in  respect  of 
his  insolvency,  it  was  inexpedient  to  continue  him  in  the 
management,  and  that  two  new  managers  should  be 
appointed  in  the  room  of  the  insolvent  and  of  the  person 


^  Greig  and  Others  v.  Miller  and  Others,  11th  Febmaiy  1842 ;  4  D., 
662  ;  14  Jurist,  263. 
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who  had  gone  abroad.^  On  the  petition  of  two  of  three 
managers  appointed  to  the  burgh  of  Kikenny  in  1847, 
the  Court  recalled  the  appointment  of  the  petitioners, 
who  sought  to  be  reUeved  of  the  office  on  account  of 
advanced  age  and  infirmity,  and  nominated  two  others.* 

(5.)  In  all  the  cases  above  referred  to,  the  royal 
burghs  to  which  managers  were  appointed  were  with- 
out any  legal  council  or  magistracy  at  the  time;  but 
the  Court  will  not  appoint  managers  where  there  are 
magistrates  or  councillors  entitled  to  exercise  the 
functions  of  their  respective  offices,  or  pending  the  chal- 
lenge of  the  right  of  the  magistrates  and  council  to 
exercise  these  functions.  Thus,  in  the  case  of  the 
burgh  of  Kirkwall,*  where  there  was  not  a  sufficient 
number  of  qualified  persons  to  constitute  a  new  magis- 
tracy and  council  under  the  Act  3  and  4  Will.  IV.,  cap. 
76,  and  where  under  section  18  of  that  act  the  former 
magistrates  and  councillors  retained  their  functions, 
the  Court  re&sed  as  unnecessary  an  application  to  ap- 
point managers.  A  similar  judgment  was  pronounced 
in  regard  to  the  burgh  of  Burntisland.*  Subsequently, 
however,  where  doubts  existed  as  to  the  validity  of 
an  election  of  magistrates,  the  Court,  without  prejudice 
to  such  rights  as  might  by  law  belong  to  them, — and 
the  Lord  Advocate  having  intimated  that  no  objection 
existed  on  the  part  of  the  Crown, — ^appointed  the  magis- 
trates to  be  managers  of  the  burgh  of  Banff,  and  of  the 
trusts  and  charities  therewith  connected,  with  such 
powers  as  would  fall  to  each  in  the  special  character  in 
which  he  was  elected.*  But,  in  a  more  recent  case,  the 
competency  of  appointing  managers  to  administer  the 
affairs  of  a  burgh  pending  a  challenge  of  the  election 
of  the  magistrates  and  council,  and  before  it  had  been 


»  Mnier  V.  Jervis,  20  June  1840  ;  2  D.  1181. 

s  Fowler  and  Another,  30  Jan.  1867 ;  5  Macph.,  337 ;  39  Jurist,  131. 
s  Spence  v.  The  King*8  Adyocate,  2 1  at  December  1833 ;  12  S.,  275. 
*  /W.,  p.  277,  note. 

>  Forbes  v.  Watt,  22d  December  1838;  1  D.,  351.   See  also  footnote 
to  No.  188  of  these  ObservatioDS,  p.  289. 


ObBenrations.]       NULL  OR  IRREGULAR  ELECTIONS.  335 

found  that  the  burgh  wae  without  a  legal  council  or 
magistracy,  was  questioned  by  both  the  Lord  President 
(M'Neill)  and  Lord  Ivory,  and  an  opinion  was  expressed 
that  the  case  of  Banff  was  not  to  be  relied  on  as  a 
precedent.^ 

199.  The  Act  3  and  4  Will.  IV.,  cap.  77,  enacts  that 
when  any  parliamentary  burgh  shall  be  without  a  legal 
council  or  magistracy,  all  the  functions  directed  by  the 
act  to  be  performed  by  the  existing  magistratee  or 
councils  shall  be  performed  by  one  or  more  of  the 
managers  who  may  by  any  lawful  appointment  be  then 
in  the  actual  administration  of  the  affairs  of  such  burgh ; 
and  in  default  of  any  such  managers,  by  the  sheriff  or 
sheriff-substitute  of  the  county.  The  phraseology  of  this 
provision  is  identical  with  that  of  the  27th  section  of  the 
Act  3  and  4  Will.  IV.,  cap.  76,  which  applies  to  royal 
burghs,  except  that  in  parliamentary  burghs  the  sheriff 
or  sheriff-substitute  is  authoiised  to  act  in  default  of 
managers.  It  would  therefore  appear,  having  regard  to 
the  principles  recognised  in  the  case  of  White  v.  Scott,*  in 
which  the  27th  section  of  the  Act  3  and  4  Will.  IV.,  cap.  76, 
was  judicially  interpreted,  that  in  parliamentary  burghs, 
managers  appointed  by  the  Court,  or  failing  managers,  the 
sheriff  or  sheriff-substitute  of  the  county,  may  take  all 
the  steps  necessary  for  the  election  of  councillors,  and 
thus  enable  the  burgh  to  recover  its  rights  of  self-govern- 
ment. The  Act  15  and  16  Victoria,  cap.  32,  and  sections  13 
and  14  of  the  Municipal  Elections  Amendment  (Scotland) 
Act,  1868,  do  not  apply  to  parliamentary  burghs ;  but 
the  Act  16  Victoria,  cap.  26,  extends  to  them  as  well  as 
to  royal  burghs,  and  provides  for  the  election  of  council- 
lors in  room  of  those  whose  elections  may  have  been  found 


^  Martin  and  Others  v,  Stewart,  25th  Jannaiy  1853;  15  D.,  312;  2 
Jurist,  193 ;  2  Stnart,  162.  See  also  footnote  to  No.  138  of  these  Ob- 
servations, p.  289. 

*  White  V.  Scott,  7  March  1854,  referred  to  in  footnote  4  to  No.  195, 
sub-section  (1)  of  these  Observationt. 
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null  or  irregular  being  conducted  in  the  manner  in  which 
the  annual  election  of  councillors  in  such  burghs  are 
appointed,  by  the  Act  3  and  4  Will.  IV.,  cap,  77,  to  be 
conducted.  Reference  may  be  made  to  what  has  been 
stated  in  No.  195,  sub-section  (4),  of  these  Observations 
relative  to  the  provisions  of  the  Act  16  Victoria,  cap.  26. 

200.  The  provisions  of  the  statutes  above  referred  to 
seem  practically  to  supersede  the  necessity  for  the  ap- 
pointment by  the  Court  of  Session  of  managers  of  parlia- 
mentary burghs.  In  any  case,  however,  in  which  such 
an  appointment  may  be  found  to  be  necessary,  it  can 
scarcely  be  doubted  that  all  the  powers  which  may  be 
competently  exercised  by  the  magistrates,  office-bearers, 
and  councillors  of  parliamentary  burghs  would  be  con- 
ferred on  the  managers  of  such  burghs  in  the  same  way 
as  the  Court  have  empowered  the  managers  of  royal 
burghs — ^in  the  cases  referred  to  in  No.  198,  sub-section 
(2),  of  these  Observations  —  to  exercise  the  functions 
of  magistrates,  office-bearers,  and  councillors  of  royal 
burghs. 

201.  In  all  cases  in  which  the  election  of  a  councillor 
of  a  parliamentary  burgh  to  the  office  of  provost  or 
magistrate,  or  the  election  of  any  councillor  who  may 
have  been  thereafter  appointed  provost  or  magistrate  of 
such  burgh,  is  legally  reduced  or  found  null,  the  town 
council  must,  at  its  first  ordinary  meeting  thereafter — 
the  fiiU  number  of  the  council  being  always  complete — 
elect  a  provost  or  magistrate  who,  in  regard  to  tenure 
of  office  and  in  all  other  respects,  is  in  the  same  situation 
as  if  he  had  been  elected  when  the  provost  or  magistrate 
whose  election  was  reduced,  or  found  null,  or  fell,  was 
elected.* 

No  provision  exists  for  supplying  a  vacancy  in  the 
council  of  a  parliamentary  burgh  caused  by  the  retire- 
ment of  a  councillor  as  one  of  the  third,  and  of  his  place 

^  16  Vict,  cap.  26,  secUon  4. 
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not  being  filled  at  the  annual  election  of  councillors,  or 
within  the  period  during  which  the  procedure  applicable 
to  the  case  of  a  double  return  or  of  a  councillor  declining 
to  accept  office  may  be  adopted.  On  this  subject  refer- 
ence may  be  made  to  No.  197  of  these  Observations. 

2.  In  Burghs  of  Regality  and  Barony  not  being 

Parliamentary  Burghs. 

202.  In  burghs  of  regality  and  barony  not  being  par- 
liamentary biirghs,  the  proceedings  to  be  adopted  in  the 
event  of  failure  to  elect  councillors,  or  of  the  election  of 
any  councillor  being  reduced,  or  declared  null,  will  be 
determined  by  the  charter  or  act  of  parliament  by  which 
the  burgh  has  been  erected,  or  under  which  its  affairs  are 
administered.  When  the  charter  or  act  of  parliament 
contains  no  provision  on  the  subject,  the  ordinary  rules  of 
law  will  apply,  and  as  to  these  reference  may  be  made  to 
what  has  been  said  in  regard  to  royal  burghs  which  were 
in  the  same  position  previous  to  the  passing  of  the  Act 
3  and  4  Will.  IV.,  cap  76.^  It  must  be  observed,  however, 
that  the  Acts  7  Geo.  II.,  cap.  16,  and  16  Geo.  II.,  cap.  11,* 
both  applied,  and  that  the  Act  3  and  4  Will.  IV.,  cap.  76 
appUes  exclusively  to  royal  burghs,  while  3  and  4  Will. 
IV.,  cap.  77,  applies  exclusively  to  parliamentary  burghs. 
Proceedings  for  reducing  or  setting  aside  elections  in 
burghs  of  regality  and  barony  must  therefore  be  taken  at 
common  law. 

3.  In  Burghs  and  Places  subject  to  the  General  Police 

Act  of  1850  or  1862. 

203.  The  Acts  of  1850  and  1862  both  provide,  first, 
that  in  the  event  of  a  vacancy  occun-ing  in  the  place  of 
any  of  the  commissioners  or  magistrates  of  police,  by 

>  See  Nob.  191,  192,  and  195  to  199  of  these  Observations. 

s  Stewart  v.  The  Magistrates  of  Greenock,  12th  July  1853 ;  15  D.,  863  ; 
25  Jurist,  530 ;  2  Stiuui^  530.  The  Statute  Law  Revision  Act  1867  re- 
pealed the  former  act,  except  sections  4  and  6  to  8,  and  the  whole  of  the 
latter  act. 
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death,  refusal  to  accept,  disqualification  or  resignation, 
the  remaining  commissioners  may  nominate  a  person  duly 
qualified  to  supply  the  vacancy,  who  shall  have  the  same 
powers  and  privileges  as  the  person  in  whose  stead  he  is 
nominated,  and  shall  remain  in  office  imtil  the  next 
period  of  election,  when  he  shall  go  out  of  office ;  ^  and 
second,  that  if  the  householders  at  any  time  refuse  or 
neglect 'to  elect  the  whole  or  any  part  of  the  commis- 
sioners, the  commissioners  who  held  office  at  the  time 
when  such  election  should  have  taken  place,  shall  supply 
the  deficiency  by  such  proceedings  as  are  provided  for  in 
the  case  of  vacancies  by  death,  refusal  to  accept,  di£H 
qualification,  or  resignation.* 

>  Section  36  of  the  Greneral  Police  Act  of  1850,  and  section  55  of  the 
General  Police  Act  of  1862. 

'  Section  37  of  the  General  Police  Act  of  1850,  and  section  56  of  the 
General  Police  Act  of  1862.  Reference  may  be  made  on  this  sabject 
to  No.  181  of  these  Observations. 
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XIV.— SOURCE  FROM  WHICH  EXPENSES  AT 
ELECTIONS  ARE  PAYABLE. 

(1.)  In  Royal  and  Parliamentary  Bnrghs. 

204.  The  whole  expenses  attending  the  elections  of 
councillors  of  royal  burghs  not  contained  in  schedule  (F) 
annexed  to  the  Act  3  and  4  Will.  IV.,  cap.  76,  or  the 
making  up  of  the  lists  of  electors,^  giving  notices  at 
the  church  doors,  and  providing  copies  of  the  lists  of 
electors  or  parts  thereof  for  the  purposes  of  such  elec- 
tions, are  appointed  by  that  act  to  be  defrayed  from 
the  common  good  or  other  means  or  revenues  of  the 
burgh.* 

Section  12  of  the  same  act  declared  that  nothing  in  the 
act  should  be  held  to  affect  or  apply  to  the  burghs 
specified  in  schedule  (F),  but  that  the  election  of  coun- 
cillors and  magistrates  in  all  of  them  should  proceed 
and  be  conducted  in  the  way  and  manner  practised  in 
them  previous  to  the  passing  of  the  act,  and  as  if  it  had 
not  been  passed.  Of  the  nine  burghs  specified  in  sche- 
dule (F),  seven  had  the  number  of  their  councillors  and 
magistrates  limited  by  the  Act  15  and  16  Vict.,  cap.  32, 
and  the  elections  of  the  councillors  whose  numbers 
were  thus  fixed  were  appointed  to  be  made  accord- 
ing to  the  use  existing  at  the  time  of  the  passing  of  the 
act.  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1868,  repealed  schedule  (F)  and  section  12  of  the  Act 


^  The  provisions  of  the  Act  3  and  4  Will.  IV.  cap.  76,  as  to  making  up 
listfl  of  electors  in  royal  burghs  which  send,  or  contribute  to  send,  a 
member  to  Parliament,  were  superseded  by  the  Burgh  Voters  Act  (19 
and  20  Victoria,  c.  58),  as  amended  by  the  Representation  of  the  People 
(Scotland)  Act,  1868.  These  acts  prescribe  the  manner  in  which  the 
registers  of  voters  in  municipal  elections  in  such  burghs  are  to  be  made 
up  and  the  expense  thereof  defrayed.  [See  Nos.  8  and  9  of  these  Obser- 
vations.] As  regards  rojal  burghs  which  do  not  send  or  contribute 
to  send  a  member  to  Parliament,  the  provisions  of  the  Act  3  and  4  WtlK 
IV.,  cap.  76,  are  superseded  by  The  Municipal  Elections  Amendment 
(Scotland)  Act,  1870.     [See  No.  10  of  these  Observations.] 

>  Section  30. 
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S  and  4  Will  IV.,  cap.  76,  and  thus  brought  the  nine 
burghs  specified  in  the  schedule  within  the  operation  of 
the  Burgh  Reform  Act.^ 

The  act  of  1868  further  vested  the  right  of  electing  the 
town  councils  of  royal  burghs  which  do  not  send,  or  con- 
tribute to  send,  a  member  to  parliament  in  the  same  class 
of  persons  as  are  entitled  to  elect  the  councillors  of  royal 
burghs  which  send  or  contribute  to  send  a  member  to 
Parliament ;  <  and  the  Municipal  Elections  Amendment 
(Scotland)  Act,  1870,  directed  the  register  of  municipal 
electors  in  burghs  of  the  former  class  to  be  made  up  and 
completed  in  the  same  manner,  and  on  the  same  terms, 
as  are  prescribed  by  the  Registration  Acts.' 

The  object  of  the  legislation  of  1868  and  1870  thus 
seems  to  have  been  to  place  all  royal  burghs  on  the  same 
footing  80  far  aa  muuidpal  elections  are  concerned,  and 
to  subject  them  to  the  provisions  of  the  Burgh  Voters 
Act,  which  authorise  the  expenses  of  preparing  the 
registers  of  electors  under  it  to  be  defrayed  by  a^ssess- 
ments  for  registration  purposes,  and  which  provisions  are 
declared  by  the  act  of  1870  *  to  be  applicable  to  the 
costs  and  expenses  of  the  register  of  electors  prepared 
in  terms  thereof. 

The  act  of  1870  further  empowers  the  town  councils 
of  all  royal  burghs,  without  distinction,  from  time  to 
time,  to  resolve  that  the  expenses  of  the  elections  of  coun- 
cillors shall  be  defrayed  out  of  the  assessments  imposed 
or  levied  in  each  burgh  under  the  provisions  and  for  the 
purposes  of  the  registration  acts ;  and  after  such  resolution 
has  been  adopted,  the  expenses  of  these  elections,  as 
ascertained  and  fixed  by  the  town  council,  are  appointed  to 
be  added  to  the  expenses  of  the  registration  of  voters,  and 
to  be  included  in  the  assessment  to  be  imposed  and  levied 
under  the  registration  acts/  The  term  *'  registration  acts  " 
is  declared  by  the  act  to  mean  the  Burgh  Voters  Act  (19 


■  SeciUm  8.  >  Section  4.  >  Section  6. 

«  Section  7.  «  SocUon  9. 
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and  20  Vict.  cap.  68),  as  amended  by  the  Act  31  and  32 
Vict.,  cap.  48,  and  any  other  act  relating  to  the  registration 
of  persons  entitled  to  vote  in  the  election  of  members  to 
serve  in  Parliament  for  burghs  in  Scotland  which  may  be 
in  force  for  the  time.^  None  of  the  Acts  thtis  included 
in  the  term  **  registration  acts  "  applies  to  burghs  which 
do  not  send  members  to  Parliament ;  but  inasmuch  as  the 
act  of  1870  applies  the  provisions  of  the  Burgh  Voters 
Act  to  the  expenses  of  the  registers  of  electors  made 
up  under  it,  the  legislature  appears  to  have  intended  that 
royal  burghs  which  do  not  return  members  to  Parliament 
should  be  entitled  to  deal  with  the  expenses  of  municipal 
elections  in  the  same  way  as  royal  burghs  which  do  return 
members  to  Parliament,  and  to  provide  for  them  by  in- 
cluding them  in  the  registration  assessment. 

The  Ballot  Act  enacts  that  all  expenses  connected  with 
municipal  elections  under  it  shall  be  defrayed  in  the 
manner  provided  by  law,  with  respect  to  the  expenses 
of  municipal  elections.' 

The  cost  of  municipal  elections  in  royal  burghs  are  thus 
chargeable  against  the  common  good  of  each  burgh,  un- 
less the  council  resolve,  as  they  may  do,  to  charge  them 
against  the  assessment  leviable  for  the  registration  of 
voters  in  the  burgh. 

205.  The  Act  3  and  4  Will.  IV.,  c.  77,  appoints  all  the 
expenses  attending  the  elections  of  councillors  in  parlia- 
mentary burghs,  or  the  making  up  of  the  register  of 
electors,*  giving  notices  at  the  church  doors,  and  provid- 
ing copies  of  the  register,  or  pai*ts  thereof,  for  the 
purposes  of  such  elections  to  be  defrayed  from  the 
common  good,  or    other  means  or  revenues    of  these 


*  Section  2.  '  Section  20,  sub-section  (4). 

'  The  provifflons  of  the  Act  3  and  4  Will  IV.,  cap.  77,  as  to  making  np 
rf^sters  of  electors  in  parliamentary  burghs  were  superseded  by  the 
Bnrgh  Voters  Act  (19  and  20  Victoria,  c.  68),  as  amended  by  the  Repre- 
sentation of  the  People  (Scotland)  Act,  1868.  [See  No.  10  of  these 
Obsenrations.] 
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burghs.*  That  act,  however,  made  no  provision  for  de- 
fraying the  necessary  expenses  of  the  municipal  estab- 
lishments thereby  constituted,  and  the  other  expenses 
attending  the  administration  of  the  burghs  with  which  it 
dealt.  The  Act  10  and  11  Vict.,  cap.  39,  was  accordingly 
passed  in  1847  to  provide  for  the  necessary  requirements 
of  such  of  these  burghs  as  did  not  possess  any  common 
good  or  adequate  means  of  defraying  their  mimicipal 
expenditure,  and  it  authorised  the  magistrates  and 
councils  to  assess  all  tenants,  occupiers,  and  possessors 
of  premises  within  the  same  valued  at  £2  or  upwards  of 
yearly  rent,  in  an  amount  not  exceeding  3d.  in  the  pound 
of  the  yearly  rent  of  such  premises,  for  defraying  the 
expenses  of  such  municipal  establishments  and  admini- 
stration. The  Act  of  1847  was  repealed  by  the  General 
Police  Act  1850  (13  and  14  Vict.,  cap.  33),^  except  only 
as  regarded  such  burghs  as  had,  previous  to  15th  July 
1850,  adopted  in  whole  or  in  part  the  powers  and  pro- 
visions of  the  Act  3  and  4  Will.  IV.,  .cap.  46.  The  Act 
of  1850,  however,  substantially  re-enacted  the  provisions 
of  the  Act  of  1847,  but  appointed  the  amount  to  be 
"  imposed  levied  and  recovered  in  such  and  the  like 
manner,  from  the  same  descriptions  of  persons  and  pro- 
perty, and  imder  the  like  provisions  and  exceptions  as 
the  assessments  leviable"  under  the  Act  of  1850  "for 
other  purposes  are  authorised  to  be  imposed,  levied,  and 
recovered  by  the  commissioners."  *  The  Act  of  1850  was 
in  like  manner  repealed  by  the  General  Police  and  Im- 
provement (Scotland)  Act  1862,*  except  only  as  regarded 
any  burgh  in  which  its  provisions  or  any  part  thereof  had 
on  or  before  1st  August  1862  been  adopted.  But  the 
Act  of  1862  empowered  the  magistrates  and  councils 
of  parliamentry  burghs  in  which  no  adequate  means 
existed  for  defraying  the  necessary  expenses  of  the 
burgh  to  assess  all  occupiers  of  premises  within  it  to  an 
amount  not  exceeding  three  pence  in  the  pound  of  the 

«  Section  29.  "  Section  1.  Section  376.         *  Section  1. 
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yearly  rent  of  such  premises,  and  it  appointed  such  assess- 
ment to  be  **  imposed,  levied,  and  recovered  in  such  and 
the  like  manner,  from  the  same  descriptions  of  persons 
and  property,  and  under  the  like  provisions  and  exceptions 
as  the  police  assessment  leviable  under  the  provisions 
of  any  local  Act,"  or  of  the  General  Police  Act  of 
1850  if  in  force  in  such  burgh,  or  under  the  General 
Police  Act  of  1862  "  is  authorised  to  be  imposed, 
levied  and  recovered  by  the  commissioners."  *  The 
Municipal  Elections  Amendment  (Scotland)  Act,  1870, 
farther  empowered  the  town  councils  of  parliamentary 
burghs  to  add  the  expenses  of  the  elections  of  coim- 
ciliors,  or  of  any  trustees,  commissioners,  or  other  per- 
sons who  are  appointed,  or  have  been  in  use  to  be 
elected  along  with  the  councillors,  to  the  expenses  at- 
tending the  making  up  of  the  registers  of  electors,  and 
to  include  the  same  in  the  annual  assessment  for  regi- 
stration of  voters.*  The  Ballot  Act,  1872,  appoints  all 
expenses  of  municipal  elections  imder  it  to  be  defrayed 
in  manner  provided  by  law  with  respect  thereto.* 

The  costs  of  elections  in  parliamentary  burghs  are 
thus  chargeable  against  the  common  good  of  each  burgh, 
or,  if  there  be  no  common  good  in  any  such  burgh,  against 
the  assessments  leviable  under  the  Act  10  and  11  Vict., 
cap.  39,  or  under  the  375th  section  of  the  General  Police 
Act  of  1850,  or  under  the  439th  clause  of  the  General 
Police  Act  of  1862,  in  so  far  as  any  of  these  acts  applies 
to  the  burgh,  imless  the  town  council  resolve,  as  they  may 
do  in  all  parliamentary  burghs,  to  charge  them  against 
the  registration  assessment. 

2.  In  Burghs  of  Regality  and  Barony  not  being 

Parliamentary  Burghs. 

206.  In  burghs  of  regality  and  barony  not  being  par- 
liamentary burghs,  the  expenses  connected  with  the 
preparation  of  the  lists  of  electors,  and  with  the  election 

*  Section  439.  '  Section  9.  '  Section  20,  Bub-aection  (4). 
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of  councillors,  magistrates,  and  office-bearers  must  be 
defrayed  out  of  the  funds  pointed  out  by  the  charter  or 
act  of  parliament  by  which  the  burgh  has  been  erected, 
or  under  which  its  affairs  are  administered.  When  the 
charter  or  act  of  parliament  contains  no  provision  on 
the  subject,  these  expenses  must  be  met  as  part  of  the 
ordinary  charges  attending  the  administration  of  the 
burgh,  and  charged  against  the  common  good,  or  other 
revenues  available  for  the  purpose. 


3.  In  Burghs  and  Places  subject  to  the  General 
Police  Act  of  1860  or  1862. 

207.  The  reasonable  charges  and  expenses  incurred  in 
connection  with  the  first  election  of  commissioners  are 
appointed  by  the  act  of  1850  to  be  paid  "  out  of  the 
money  assessed  and  levied  under  the  authority  of  the 
act,*'  ^  and  by  the  act  of  1862  "  out  of  the  police  assess- 
ment levied  under  the  authority  of  the  act.**^  Neither 
act  contains  any  special  provision  as  to  the  payment  of 
the  expenses  of  subsequent  elections,  but  there  can  be  no 
doubt  that  such  expenses  in  burghs  and  places  subject  to 
the  act  of  1850  form  a  proper  charge  against  the  general 
assessment  authorised  to  be  levied  by  that  act,*  and  in 
burghs  and  places  subject  to  the  act  of  1862,  against  the 
police  assessment  leviable  under  that  act.* 

*  Section  80  of  the  General  Police  Act  of  1 860. 

*  Section  47  of  the  General  Police  Act  of  1862. 
'  Section  63  of  the  General  Police  Act  of  1850. 
4  Section  84  of  the  General  Police  Act  of  1862. 
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XV.  — MISCELLANEOUS  RIGHTS,  DUTIES,  AND 
LIABILITIES  OF  MAGISTRATES,  COUNCIL- 
LORS, AND  COMMISSIONERS  OF  POLICE. 


1.  In  Royal  Bnrghs. 

208.  The  magistrates,  councillors,  and  oflSce-bearers  of 
every  royal  burgh,  elected  under  the  provisions  of  the  Act 
3  and  4  Will.  IV.,  cap.  76,  stand,  in  all  respects,  in  relation 
to  the  administration  of  the  affairs  and  property  of  the 
burgh,  or  of  property  under  its  care  and  management, 
in  the  same  situation  in  which  they  stood  previous  to  the 
passing  of  that  act.  They  have  also  the  like  jurisdic- 
tion and  the  same  rights  and  powers  of  administration 
of  the  property  and  affairs  of  the  burgh,  and  of  making 
all  usual  and  necessary  appointments,  as  previously  law- 
fully belonged  to  and  were  exercised  by  their  predeces- 
sors in  office, — anything  in  the  set,  usage,  or  custom  of 
the  burgh  to  the  contrary  notwithstanding.^ 

209.  No  councillor  or  magistrate  of  a  royal  burgh, 
elected  and  accepting  under  the  provisions  of  the  Act  3 
and  4  Will.  IV.,  cap.  76,  incurs,  by  such  election  or 
acceptance,  any  other  responsibility  for  the  debts  of  the 
biurgh  or  the  acts  of  his  predecessors  in  office  than  might 
have  attached  to  him  as  a  burgess  or  inhabitant,  inde- 
pendently of  such  election.  * 

210.  No  misnomer  or  inaccurate  description  of  any 
person  or  place  in  any  writing  made  in  the  form  of  any 
schedule  to  the  Act  3  and  4  Will.  IV.,  cap.  76,  or  in  any 
list  or  register,  or  notice,  or  other  writing  made  under  the 
authority  of  that  act,  in  any  way  prevents  or  abridges 
the  operation  of  the  act,  provided  the  person  or  place  is 


'  Section  31  of  3  and  4  Will.  IV.,  cap.  76. 
"  Section  83  of  3  and  4  Will  IV.,  cap.  76. 
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SO  designated  in  such  writing,  list,  register,  or  notice  as 
to  be  commonly  understood.^ 

211.  Since  the  passing  of  the  Act  3  and  4  Will.  IV., 
cap.  76,  the  oath  termed  the  Burgher  Oath  cannot  be 
required  to  be  taken  in  any  burgh." 

212.  The  Act  3  and  4  Will.  IV.,  cap.  76,  contains  no 
provision  as  to  the  mode  of  electing  the  town  clerks  of 
royal  burghs,  or  as  to  their  tenure  of  office.  These  mat- 
ters are  left  to  be  regulated  by  the  common  law.  Vari- 
ous decisions  of  the  Courts,  however,  illustrate,  on  the 
one  hand,  the  powers  of  the  town  council  as  to  electing 
and  controlling  the  town-clerk,  and  on  the  other,  the 
rights  and  responsibilities  of  that  officer. 

(1.)  These  decisions  seem  to  show  (a)  that,  while  the 
magistrates  and  councillors  are  the  patrons  of  the  office, 
the  election  to  which  must  be  conducted  in  the  same 
way  as  the  election  to  any  other  office,  they  can- 
not attach  to  it  conditions  inconsistent  with  its  inde- 
pendence; and  {b)  that  the  town-clerk  of  a  royal 
burgh,  once  duly  elected,  holds  his  office  ad  vitam 
aut  culpam,  and  cannot  be  removed  save  on  just  cause, 
even  though  the  terms  of  his  appointment  bear  that  it 
is  during  pleasure,*  or  for  a  period  of  years,  and  these 


'  Section  36  of  3  and  4  Will.  IV.,  cap.  76. 

a  Section  36  of  3  and  4  Will.  IV.,  cap.  76. 

«  Simpson  v.  Tod,  17th  June  1824,  3  S.,  160  (N.E.,  102).  In  this 
case  Simpson,  who  had  been  elected  town-clerk  of  Pittenweem  in  1821, 
*^  durine;  the  pleasure  of  the  council,"  brought  an  action  of  reduction 
of  certain  resolutions  of  the  town-council  depriving  him  of  his  office, 
and  electing  Conolly  in  his  place,  and  concluding  for  damages.  The 
Lord  Ordinary  (Eldin)  decerned  in  terms  of  the  reductiye  conclusions, 
found  that  Simpson  had  the  only  good  right  to  the  office  of  derk,  and 
appointed  him  to  give  in  a  condescendence  of  his  claim  of  damage.  The 
Court  adhered  ;  and  it  was  obserred  by  the  Lord  President  (Hope),  and 
concurred  in  by  the  other  judges,  ^^  that  it  was  inconsistent  with  law  to 
elect  a  town-clerk  duiing  pleasure;  that  he  was  a  public  officer,  en- 
trusted with  the  performance  of  important  public  duties ;  and  that  he 
ought  not  to  be  under  the  apprehension  that  he  was  liable  to  be  dis- 
missed at  the  pleasure,  or  perhaps  the  caprice,  of  the  town  council." 
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have  expired.!    Whatever  be  the  terms  of  his  appoint- 
ment, he  certainly  cannot  be  deprived  of  his  oflSce  by  the 


'  Parish  v.  Magistrates  of  Annan,  22d  November  1 836, 1 5  S.,  107;  1 2  F., 
115;  aff.  14th  Jnlj  1837, 2  S.  &  M'L.,  930.  In  this  case  Foot  and  Fariah 
were  elected  conjunct  town-clerks  of  Annan  for  the  space  of  five  years. 
On  the  expiry  of  that  period,  the  council  elected  Foot  to  be  senior  town- 
clerk,  and  Underwood  to  be  junior  town-clerk.  In  a  suspension  and 
interdict  at  the  instance  of  Fariuh,  the  Court  found  that  he  was  not 
summarily  removable,  and  interdicted  the  council  from  canying  the 
appointment  of  Underwood  into  effect,  reserving  to  the  Council  to  try 
in  an  action  of  declarator  whether  the  right  of  Farish  to  the  office  ter- 
minattKl  by  the  lapse  of  the  stipulated  period.  The  Lord  Ordinary 
(Moncreiff)  granted  the  interdict  '^  in  respect  of  the  express  judgment  in 
the  case  of  Simpson  v.  Tod,  ....  and  in  respect  that  that  judg- 
ment, which  was  pronounced  with  great  deliberation,  appears  to  the  Lord 
Ordinary  to  be  in  conformity  to  what  he  had  always  understood  to  be  a 
genenU  principle  in  the  law  of  Scotland."  A  note  to  his  judgment  contains 
the  following  statement  of  his  views  : — ^^  The  Lord  Ordinary  is  clearly 
of  opinion  that  there  is  no  material  difference  in  regard  to  a  possessory 
question  of  this  kind,  between  an  appointment  of  a  clerk  nominally 
for  one  year^  or  for  five  yearn^  or  during  pleasure.  If  there  be  any  dis- 
tinction, the  power  of  arbitrary  removal  is  clearest  in  the  lust  case.  But 
still  the  principle  of  la^,  indicated  throughout  all  our  books,  that  a  town- 
clerk  of  a  royal  burgh,  as  a  public  officer^  holds  generally  his  office  for  life, 
and  that  it  must  lie  with  those  who  think  that  there  is  an  arbitrary 
power  of  removing  him  in  any  particular  ca«e,  to  show  this  in  a  proper 
process  of  declarator,  was  very  fully  established  in  the  case  of  Simpson, 
referred  to  in  the  interlocutor.  It  is  said  that  that  decision  is  of  little 
weight,  and  the  respondents  endeavour  to  explain  it  away.  The  Lord 
Ordmary  does  not  know  why  it  should  be  of  little  weight,  being  the 
judgment  of  the  Supreme  Court  in  a  matter  of  pure  Scotch  law.  It  was 
very  carefully  considered.    The  Lord  Ordinary  xnew  it  well  at  the  time, 

and  has  minutely  examined  the  papers  in  it Having  this 

opinion  on  the  state  of  the  question  as  presented  in  the  suspension,  the 
Lord  Ordinary  does  not  think  that  it  is  necessaiy  to  enter  into  the 
general  argument  as  to  the  power  of  the  magistrateB  to  remove  the 
suspender.  He  has  understood  it  to  be  clear  law  in  general,  that  a  town- 
derk  of  a  royal  burgh  is  not  a  mere  servant  of  the  town  council,  but  a 
public  officer,  having  veiy  important  duties  to  the  community,  and  even 
to  the  State,  to  discharge,  in  which  ho  must  hold  himself  as  entirely  inde- 
pendent of  the  town  council.  In  consequence  of  this,  the  general  law 
IS,  that  it  is  a  life  office.  Accordingly,  it  did  not  fall^  whatever  were  the 
terms  of  the  appointment^  even  by  the  disfranchisement  of  the  corporation  of 
the  burgh,  under  the  old  rules.  The  respondents  have  argued  in  this  oaae 
that  because  the  term  of  the  appointment  was  limited  to  five  years,  the 
office  ceased,  ipso  facto,  when  the  period  expired,  and  a  new  appointment 
became  essential.  But,  if  this  were  sound,  the  consequence  would  be 
very  serious ;  for  if  the  council  had  dismissed  the  suspender,  and  ap- 
pointed  no  clerk  in  his  place,  it  would  follow  that  the  burgh  might  have 
ceased  to  have  a  clerk  altogether,  and  the  public  franchises  of  the  people, 
as  well  as  the  most  important  interests  of  the  Crown,  the  corporation, 
and  the  burgage  heritors,  have  been  defeated,  or  essentially  impaired. 
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magistrates  and  council  summarily,  and  without  process 
of  law.^ 

^  Simpson  v.  Tod,  and  Farish  v.  Magistrates  of  Annan,  ut  supra. 


The  I^rd  Ordinary  thinks,  that,  from  the  nature  of  the  office,  it  ooold 
not  expire,  ipso  facto,  under  any  terms  of  the  appointment,  which  raises 
at  once  the  peculiarity  in  principle,  whereby  tne  possessory  question 
seems  to  him  to  be  ruled.  The  IjOrd  Ordlnarv  has  also  one  obser- 
vation to  make  on  the  statute  of  3  and  4  Will.  iV.,  cap.  77.  It  seems 
to  him  that  the  26th  section  of  that  act  distinctly  recognises  the 
previously  understood  law  of  Scotland  on  this  point.  It  provides 
*that  it  shall  be  lawful  for  the  magistrates  and  council  of  any  such 
burgh  or  town  to  elect  a  town-derk,  for  such  burgh  or  town,  for  one 
year,*  Why  make  this  provision  that  it  shall  be  lawful  so  to  do,  if 
it  had  not  been  well  known  that  the  previous  law  held  a  principle 
opposed  to  the  legality  of  such  a  limitation?  At  least,  with  such  a 
provision  in  the  statute  book,  it  most  be  difficult  to  say  that  there  was 
no  previous  law  on  the  subject,  or  that  the  case  of  Simpson  was  of 
no  authority.  But  the  clause  goes  on  more  materially  to  touch  this 
possessory  question.  *  Without  prejudice  to  his  re-election,  and  also 
without  prejudice  to  the  lawful  right  of  any  existing  town-clerk  iu  any  such 
hurgh  or  town^  to  hold  his  office  of  town-clerk,  or  clerk  to  the  magistrates 
and  council,  ad  vitam  aut  culpam.^  The  Lord  Ordinary  does  not  say  that 
this  determines  that,  in  any  particular  case,  the  derk  must  hold  his  office 
ad  vitam  aut  culpam.  But  it  most  manifestly  supposes-  that  there  may 
be  cases  in  which,  notwithstanding  an  appointment  for  one  year  (or  for 
Jive  years)  only  now  declared  to  l^  lawful,  the  clerk  may  be  entitled  to 
hold  the  office  ad  vitam  aut  culpam.  It  leaves  it  as  a  case  to  be  tried 
and  determined  according  to  the  usage  and  circumstances,  but  with  the 
strongest  implication  that  till  a  special  ease  be  shown,  the  general  law 
previously  was  against  the  legality  of  such  an  appointment'  [But  see 
on  this  point  the  note  by  3ie  Lord  Ordinary  (Jeffrey)  in  Dykes  v. 
The  Magistrates  of  Port-Glasgow,  quoted  in  footnote  to  No.  225  of 
these  Observations].  Lord  Medwyn  observed,  ^^  In  Tod^s  case,  though 
the  appointment  was  during  pleasure,  I  cannot  think  it  verv  different 
from  this,  and  if  that  case  can  only  be  sot  rid  of  by  holding  that 
*  during  pleasure '  is  not  ^  during  pleasure/  1  do  not  think  it  can  be  got 
over.  It  seems  to  me  to  rest  in  the  nature  of  the  office.  The  town- 
clerk  is  not  the  servant  of  the  magistrates,  but  an  officer  of  the  town, 
analogous  to  that  of  sherifi'-clerk,  and  at  present  I  incline  to  hold 
the  adjection  of  any  condition  is  illegal,  and  that  this  cannot  be  dis- 
tinguished from  the  case  of  Tod.'^  llie  Lord  Justice-Clerk  ^Boyle) 
said,  ^*  I  do  not  wish  to  anticipate  anything  in  the  declarator,  out  we 
have  solid  grounds  in  the  case  of  Tod  v.  Simpson,  and  other  cases,  for 
viewing  the  suspender  (Farish)  as  holding  a  public  office  from  which  he 
cannot  be  arbitrarily  removed,  and  that  he  is  not  to  be  turned  out  with- 
out process  at  law.  I  do  not  see  the  difference  attempted  to  be  made 
out  between  an  appointment  during  pleasure  and  for  a  limited  term,  and 
therefore  I  am  for  maintaining  the  suspender  in  possession,  leaving  the 
magistrates  to  bring  the  declarator.^' 

On  appeal,  the  House  of  Lords,  on  14th  July  1837,  held  that  the  only 
question  raised  in  the  case  related  to  the  possessory  title  of  Farish,  and 
affinned  the  judgment  of  the  Court  below  in  regard  to  it.    But  to  pre- 
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(2.)  When  the  office  of  town-clerk  is  held  by  one  or 
more  individuals  who  are  able  and  willing  to  perform  its 


vent  their  judgment  from  being  construed  into  a  final  decision  upon  the 
nature  and  tenure  of  the  office  of  town-clerk  generally,  they  altered  the 
interlocutor  by  leaving  out  the  words  referring  to  the  case  of  Simpson 
V.  Tod,  and  the  finding  that  Parish  as  a  public  officer  could  not  be 
removed  summarily.  In  reference  to  that  alteration,  Lord  Brougham, 
in  moving  the  judgment  of  the  House,  observed, — ^^This  alteration, 
however,  must  be  distinctly  understood  as  not  intimating  the  least 
opinion  against  the  views  taken  by  any  branch  of  the  Court  below  of 
the  case  of  Simpson  v.  Tod,  much  less  as  impugning  the  authority  of 
the  decision  on  the  declarator  in  that  case.  Your  Lordshipa  merely  leave 
the  question  open  and  confine  your  jud^ent  of  affirmance  to  the  pos- 
sessorv  right  merely,  the  only  proper  subject  of  the  judgment  below,  and 
the  alteration  made  in  the  interlocutor  is  solely  with  the  view  of  pre- 
venting this  affirmance  from  appearing  to  conclude  the  other  question." 

Morrison  v.  Magistrates  of  Greenooc,  27th  May  1806,  referred  to  in 
Dykes  r.  Magistrates  of  Port-Glasgow,  2d  Julv  1840,  2  D.,  1274 ;  16 
F.,  1388.  In  Morrison's  case,  as  referred  to  by  Lord  Moncreiff",  "  it  was 
laid  down  that  in  the  case  of  royal  burghs  a  town -clerk  was  to  be  held 
as  appointed  for  life,  when  there  was  nothing  express  as  to  the  duration 
of  the  appointment.** 

llie  views  entertained  by  eminent  lawvers  as  to  the  office  of  town- 
clerk  in  royid  burghs  may  be  gatherea  from  the  following  opinions 
obtained  by  the  Town  Council  of  Glasgow  at  different  times, — 

In  April  1834,  Mr.  Andrew  Skene,  advocate,  and  Mr.  Rutherfurd 
(afterwards  Lord  Rutherfurd)  said, — *^  Looking  on  the  one  hand  to  the 
nature  of  the  duties  discharged  by  the  clerks,  which  are,  many  of  them, 
almost,  if  not  entirely,  judicial,  and  to  a  broad  constitutional  principle 
that  officers  charged  with  such  functions  should  not  be  removable  at 
pleasure,  especially  where  they  derived  their  appointment  from  an  elec- 
tive and  varying  magistracy,  we  conceive  that  the  Court  would  not 
sustain  as  legal  any  appointment  short  of  an  appointment  ad  vitam  aut 
culpam.  The  opinions  of  the  Court  expressed  in  similar  cases,  not  so 
strong  even  as  those  of  town-clerks,  but  turning  upon  similar  principles, 
justify  the  view  we  have  now  taken,  and  would  1^,  we  apprehend,  to  that 
result.  The  Court  would  not  proceed  upon  a  matter  of  mere  expediency 
in  the  particular  case,  but  they  would  apply  to  an  appointment  connected 
with  the  constitution  of  the  country  those  principles  which  have  been 
adopted  to  ensure  independence  and  mtipartiaiity  in  the  discharge  of  such 
duties.  They  would  oe  much  disposed,  also,  looking  to  the  circum 
stance  that  the  individual  was  withcirawn  from  his  profession  and  ordi- 
nary occupations  to  fill  the  situation,  and  that  in  tact  he  was  generally 
re-dected,  to  consider  his  re-election  as  a  matter  of  form  rather  than  of 
substance,  and  that  his  office  was  really  conferred  during  life  or  fault, 
notwithstanding  this  annual  acknowledgment  of  the  party  on  whom  it 
was  bestowed.  Though  the  form  of  election  must  be  gone  through,  we 
think  they  would  be  inclined  to  hold  that  the  magistrates  were  bound  to 
re-elect,  and  there  are  not  wanting  analogous  cases  of  the  existence  of  an 
obligation  where  the  act  of  the  obligant  is  voluntary  in  its  mode  and 

form We  do  not  think  there  can  be  much  doubt  that  the 

appointment  ad  vitam  aut  culpam  is  with  reference  to  such  an  officer  as 
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duties,  the  town  council  cannot,  without  the  consent  of 
the  holder,  or  holders,  appoint  an  additional  town-clerk.^ 


the  clerk  of  court  and  assessor  of  the  magistrates  the  only  proper  and 
expedient  appointment.  It  would  probably  be  found  to  be  tne  only 
legal  appointment/* 

In  l^ebruary  1859,  the  then  Lord  Advocate  (BaiUie,  afterwards  Lord 
Jenriswoode),  the  Dean  of  Faculty  (Moncreiff,  now  Lord  Justice-Clerk), 
and  Mr.  Young  (now  Lord  Young)  said, — *^  VVe  are  of  opinion  that  Mr. 
Monro  has  been  validly  appointed  to  the  office  of  town-clerk,  and  that 
he  may  maintain  his  appomtment  while  he  repudiates  anv  of  the  condi- 
tions referred  to  in  the  minute  which  shall  appear  to  be  illegal  and  ultra 
vires  of  the  memorialists  to  impose  as  conditions  of  the  appointment. 
The  memorialists  are  the  patrons  of  the  office  of  town-clenL,  but  have 
not  as  such  or  otherwise  any  right  to  interfere  with  the  fees  and  emolu- 
ments which  are  by  law  attached  to  the  office.  The  office  may  be  held 
by  more  than  one  person  as  it  has  hitherto  been  in  Glasgow  ;  but  the 
whole  fees  and  emoluments  of  the  office  must  be  paid  to  those  who  hold 
it,  and  cannot  lawfully  be  applied  to  any  other  purpose  whatever.'* 

In  November  1859,  the  Attomey-Greueral  (Sir  Richard  Bethell,  after- 
wards Lord  VVestbury)  and  Mr.  T.  H.  Lloyd  said, — "(1)  We  are  of 
opinion  that  the  appointment  of  Mr.  Monro  to  the  office  of  town-derk 
is  a  valid  and  indefeasible  appointment,  entitling  him  to  a  joint  tenure 
of  the  office  with  Mr.  Turner,  and  that  it  comes  as  an  appointment 
ad  vitam  aut  culpam.  Any  attempt  to  annul  the  appointment  would  be 
ineffectual ;  and  having  regard  to  the  serious  consequences  which  would 
result  from  impeaching  its  validity,  it  would,  in  our  opinion,  be  most 
inexpedient  that  any  such  question  should  be  rai^sed.  (2)  We  are  also  of 
opinion  that  Mr.  Monro  is  entitled  to  hold  the  office  and  participate  in 
its  emoluments  freed  from  the  conditions  set  forth  in  tne  minute  of 
council  as  to  the  appropriation  of  fees,  and  the  control  and  mauage- 
ment  of  the  oilice.  1  he  conditions  so  sought  to  be  imposed  were,  it  not 
illegal,  at  all  events  ultra  vires ;  and  the  rule  of  law  in  England,  as  well 
as  in  Scotland  is,  that  if  to  an  act  competently  done  conditions  are  an- 
nexed which  the  one  party  has  no  power  to  exact,  and  the  other  party  is 
not  bound  to  observe,  the  act  stands  good,  and  the  conditions  are 
rejected.  .  .  .  (4)  We  are  of  opinion  that  a  bill  seeking  to  disturb, 
without  their  consent,  the  legal  status  and  rights  of  the  existing  holders  of 
the  office  of  town-clerk,  would  not,  as  to  so  much  of  it,  receive  the  sanc- 
tion of  Parliament.  The  objectum  to  it  would  be  imanswerable.  Either 
the  parties  hold  their  office  by  a  legal  title,  or  th^  do  not  if  they  hold 
the  office  by  a  legal  title,  the  legislature  will  not,  by  an  tx  post  facto  law, 
disturb  the  status  and  rights  which  belong  to  it  If  it  be  not  lawfully 
held,  or  be  held  by  a  questionable  title,  the  courts  of  law,  and  not  the 
legislature,  must  deal  with  the  case.*' 

See  also  Observations  by  Lord  Rutherfhrd  Clark  as  to  the  office  in 
Wright  V,  The  Police  Commissioners  of  Lockerbie,  quoted  in  footnote 
to  >io.  244  of  these  Observations. 

1  In  1864  the  Town  Council  of  Glaseow  consulted  the  then  Lord 
Advocate  and  Dean  of  Faculty  (Lord  Moncreiff),  Mr.  E.  S.  Gordon 

Snow  Lord  Gordon   of  Drumeam),  and  Mr.  John  Millar  (now  Lord 
)raighill),  as  to  whether  they  could  appoint  a  third  town-clerk,  with 
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Even  when  the  office  has  been  held  by  two  persons  under 
an  appointment  of  both  "  to  be  conjunct  common  clerks 
in  terms  of  law,"  and  one  has  died,  but  the  other  is  able 
and  willing  to  perform  the  whole  duties,  it  seems  to  be 
incompetent  for  the  town  coimcil,  without  the  consent  of 
the  survivor,  to  appoint  a  second  town-clerk.^ 

(3.)  It  has  been  questioned  whether  a  town  coimcil  can 
competently  appoint  an  interim  clerk  even  for  the  pur- 
pose of  officiating  in  matters  relative  to  which  the  town- 
clerk  cannot  act." 

(4.)  When  from  any  cause  it  is  necessary  to  appoint 
an  interim-clerk  to  perform  duties  which  the  town-clerk 
cannot  perform ;  or  when,  on  the  occasion  of  a  vacancy 
in  the  office,  a  town  council  is  prevented  from  proceeding 


right  to  a  share  of  the  emoluments  of  the  office ;  and,  whether  the  onus 
would  rest  upon  them  of  showing  that  the  then  town-clerks  could  not, 
or  did  not,  effioiently  perform  the  duties  of  the  office.  Tlie  opinion 
was  as  follows : — **  We  think  ihat  the  memorialist!  could  not,  in  the 
present  drcamstances,  legally  appoint  a  third  town-clerk.*' 

'  Upon  this  question  Mr.  A.  R.  Clark  (Lord  Rutherford  Clark),  then 
Solicitor-General,  gave  the  following  opinion  in  1872: — ^*I  am  of 
opinion  that  the  memorialist  [the  surviving  town-clerk]  is  entitled  to  the 
office  of  town-clerk,  and  ihat  it  is  incompetent  to  appoint  another  to  be 
conjoined  with  him  in  the  office.  1  regard  the  appointment  of  the 
memorialist  and  [A.]  [the  deceased  town-clerk]  as  an  appointment  of 
both  and  each  to  the  office  of  derk,  and  that  on  the  death  of  A.  the  en- 
tire office  vested  in  the  memorialist.  .  .  .  .  I  am  of  opinion  that 
the  memorialist  is  entitled  to  all  the  rights  and  privileges  of  town-clerk, 
within  which  is  included  the  custody  of  the  record  and  documents 
belonging  to  the  burgh.'* 

>  Duff  V.  The  Magistrates  of  Elgin,  16th  January  1828,  2  S.,  117 
(N.E.,  109).  In  this  case  the  town- clerk  of  Elgin  having  succeeded  to 
heritable  property  within  the  burgh,  applied  to  the  Court  to  authorise 
and  ordain  the  magistrates  to  appoint  the  sheriff-clerk  of  the  shire  of 
Elgin,  or  any  other  notary  public,  upon  the  petitioner's  application,  to 
execute  the  office  of  town- clerk  of  that  burgh  pro  hoc  vice  in  taking  all 
necessary  infefbments  in  favour  of  the  petitioner,  &c.  The  Court  granted 
warrant  as  prayed  for  to  the  sheriff-clerk,  which  was  extracted.  Of  this 
the  magistrates  complained,  on  the  grounds  (1)  that  they  had  the  sole 
right  of  nomination ;  (2)  that  the  warrant  was  incompetent,  as  being 
b^ond  the  nobiU  officium  of  the  Court;  and  (8)  that  it  was  too 
broad.  They  did  not,  however,  pray  for  a  recall  of  the  warrant.  The 
Court  dismissed  the  complaint;  but  the  Lord  President  (Hope)  observed 
that,  out  of  respect  to  the  magistrates,  the  town-clerk  should  have  applied 
to  them  to  sanction  his  petition.  He  added,  '^  I  cannot  say  that  be  was 
not  entitled  to  apply  to  us  for  authority.^* 
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to  elect  a  town-clerk  permanently,  the  safe  course  is  to 
apply  to  the  Court  of  Session,  who  will  make  an  interim 
appointment  if  proper   cause   be    shown.^      But    when 


'  Du£f  V.  The  Magistrates  of  Elgin,  supra. 

The  Magistrates  of  Forfar  v.  Adam,  I4th  May  1822,  1  S.,  876.  In 
this  case  the  magistrates- granted  a  commission  to  James  Walker  and 
James  Adam,  and  the  survivor  of  them,  for  life,  of  the  office  of  town- 
clerk.  Walker  died  in  1815,  and  the  magistrates  raised  an  action  of 
declarator  to  have  it  found — (1 )  that  in  respect  of  incapacity  to  perform 
the  duties,  the  commission  in  favour  of  Adam  was  null  ab  initio ;  or  (2) 
that,  at  least,  he  had  no  power  to  appoint  a  deputy  except  by  their 
consent.  The  Lord  Ordinary  (Pitmilly)  found  that,  *^  in  respect  of  the 
terms  of  the-  commission,  the  pursuers  have  no  right  to  remove  the  de- 
fender, without  his  consent,  on  the  grounds  stated  in  the  libel  and 
condescendence,  from  the  office  which  their  predecessors  conferred  on 
him  dliring  his  life ;  and  that  he  is  entitled  to  appoint  a  deputy,  for  whom 
he  must  be  answerable,  and  whom  the  pursuers,  who  do  not  insist  that 
the  defender  shall  perform  the  duties  of  the  office  personally,  must  re- 
ceive, provided  such  deputy  is  fit  and  qualified  to  discharge  the  duties  of 
the  appointment,"  and  assoilzied  the  defender.  But  the  Court  recalled 
this  mterlocator,  allowed  a  proof  of  the  condescendence  before  answer ; 
and  on  its  being  reported  (in  consequence  of  a  recommendation  from  the 
Bench),  the  two  senior  counsel,  by  authority  of  the  parties,  framed  a 
minute  of  agreement  by  which  it  was  arranged — (1)  that  Adam  should 
be  continued  in  his  office ;  (2)  that  the  magistrates  should  have  power  to 
name  a  deputy,  and  remove  him  at  pleasure  ;  and  (3)  that  Adam  should 
draw  three-fourths  and  the  deputy  the  other  fourth  of  the  emoluments ; 
and  the  Court  decerned  in  terms  of  the  minute.  During  the  dependence 
of  the  case  the  procurators  of  Forfar  applied  to  the  Court  to  appoint  an 
interim  town-clerk,  and  the  magistrates  concurred  with  them  m  recom- 
mending Hunter,  who  was  accordingly  appointed  by  the  Court,  reserving 
to  Adam  to  claim  the  whole  dues  and  emoluments  of  that  office  from 
Hunter  in  case  he  shall  be  found  to  have  a  right  thereto. 

After  the  decision  in  the  case,  the  Court,  on  the  petition  of  Adam, 
recalled  Hanter^s  appointment,  and  found  Adam  entitled  to  three-fourth 
parts  of  the  whole  fees  and  emoluments  properly  belonging  to  the  office 
of  town-clerk  of  Forfar,  received  by  the  respondent  during  the  time  of 
his  acting  as  interim-cl^^rk,  with  interest  thereon  at  4  per  cent.,  reserving 
to  Hunter  to  claim  from  the  magistrates  and  town  of  Forfar  his  claims 
for  relief  for  expenses,  and  also  for  what  further  allowance  may  seem 
due  to  him  from  them,  and  to  the  magistrates  and  town  their  defences 
as  accords.    [7  March  1823,  2  S.,  281  (N.E.,  248).] 

Tait,  20th  June  1848,  10  !>.,  1365;  20  Jur.,  476.*  In  this  case 
infeftment  in  burgage  subjects  had  to  be  given  to  the  wife  of  a  town-clerk, 
and  the  Court  authorised  the  sheriflT-clerk  depute  of  the  county  in  which 
the  burgh  was  situated  to  act  as  town-clerk  to  the  effect  of  expeding  and 
recording  the  necessary  infeftments. 

Magistrates  of  Newburgh,  29th  November  1864,  3  Macph.,  127 ;  37 
Jur.,  68.  In  this  case  an  interim  town-clerk  was  appomted  by  the 
Court,  during  the  incapacity  of  the  town-clerk,  on  the  petition  of  the 
magistrates. 
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proceedings  are  in  dependence  in  reference  to  the 
office,  as  possessed  and  exercised  by  one  having  a 
prima  facie  title  to  it,  the  Court  will  not  interfere  with 
the  actual  possessor.^ 

(5.)  The  town-clerk  is  the  proper  and  responsible  cus- 
todier of  the  charters,  records,  and  papers  of  the  burgh  ; 
and  if  the  magistrates  and  council,  or  any  of  them,  take 
or  retain  possession  of  these  documents  and  records,  they 
will  be  found  personally  liable  for  the  expenses  to  which 
the  town-clerk  may  be  put  in  vindicating  his  rights.* 

>  Ma^trates  of  Annan  ▼.  Parish,  5th  December  1835,  14  S.,  Ill ; 
2  Sh.  &  M'L.,  930.  In  this  case,  to  which  reference  has  already  been 
made,  a  person  had  been  elected  for  a  period  of  years  to  the  office  of 
junior  conjunct  town-clerk,  and  on  the  death  of  his  colleague,  after  the 
expiry  of  the  period,  another  person  was  elected  clerk,  who,  with  the 
town  council,  presented  a  petition  and  complaint  against  the  junior 
clerk,  praying  to  have  free  access  to  and  use  of  the  burgh  books  in  his 
possession ;  the  Court  held  that  as  the  junior  clerk  was  willing  to  dis- 
charge the  duties  of  his  office,  the  petition  by  the  magistrates  was  un< 
necessary,  and,  as  regarded  the  person  newly  elected,  incompetent. 

'  Spence  v,  Cunninghame,  ana  Cunninghame  v.  The  Magistrates  and 
Council  of  Linlithgow,  6lh  July  1830,  8  S.,  1015 ;  Boyd  v.  Cunning- 
ham, 20th  November  1832,  11  S.,  58.  For  some  years  previous  to  1830 
the  records  of  the  bur^h  of  Linlithgow  had,  conformably  to  an  act  of 
council,  been  deposited  m  a  room,  the  key  of  which  was  held,  not  by  the 
town-clerk,  but  by  two  members  of  the  council.  The  town-clerk  was 
thus  unable  to  allow  inspection  of  the  minutes,  or  to  grant  extracts  which 
were  demanded  from  him.  He  applied  to  the  council  to  be  allowed  the 
custody  of  the  records  as  his  legal  right,  but  without  e£Pcct.  In  these 
circumstances,  and  a  petition  and  complaint  to  the  Court  of  Session 
haying  been  presented  agaiust  him  for  his  failure  to  giye  the  extracts,  he 
presented  a  petition  and  complaint  against  the  provost  and  oUier 
members  of  council,  praying  to  have  the  custody  of  the  records  delivered 
to  him,  and  also  to  nave  the  persons  complained  on  found  liable  in  ex- 
penses. Answers  to  the  petition  of  the  town-clerk  were  lodged  in  name 
of  the  provost  and  magistrates;  but  at  the  first  meeting  of  council 
thereafter  an  absolute  majority  of  the  council  disclaimed  opposition 
to  the  petition.  In  July  1830,  the  Court  sustained  the  complaint  by  the 
town-clerk,  found  that  as  clerk  of  the  royal  burgh  of  Linlithgow  he  **  is 
the  legal  and  proper  custodier  of  the  records  of  the  council  of  the  burgh ; 
that  he  is  entitled  to  demand  and  take  possession  of  these  records,  and 
give  forth  extracts  thereof  according  to  law.'^  He  was  also  found 
entitled  to  the  expenses  of  his  own  complaint,  and  to  be  relieved  by  the 
respondents  of  those  incurred  in  the  complaint  against  him,  resenring  to 
them  their  relief  inter  se  in  relation  to  tne  disclamation.  The  provost 
was  thereafter  charged  as  personally  liable  for  the  taxed  expenses,  but 
he  suspended,  and  pleaded  that  the  burgh  funds  alone  were  liable.  He 
was,  however,  held  personally  responsible. 

Finnie  v,  M'Intosh,  15th  July  1868,  6  Macph.,  1066;  40  Jur.,  601.    In 
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(6.)  But  his  independence  carries  with  it  correspond- 
ing responsibilities.  He  is  bound  to  furnish  extracts 
from  the  records  to  all  persons  showing  a  proper  public 
interest ;  and  his  failure  to  do  so  will  subject  him  per- 
sonally to  complaint  and  claims  of  damage.^  These  ex- 
tracts must  be  full  extracts  of  the  proceedings  of  the 
town  council,  and  not  merely  such  as  he  may  con- 
sider necessary.*  But  when  the  avowed  object  of 
requiring  extracts  is  for  a  private  purpose,  and  to  aid 
one  of  the  parties  in  a  lawsuit,  the  clerk  may  be  justified 
in  declining  to  give  them.*  A  town-clerk  cannot  be  re- 
quired by  a  litigant  to  produce  the  burgh  court  books  in 


this  case  the  town-clerk  of  Fortrose  presented  a  petition  and  com- 

Slaint  against  the  provost  and  magistrates,  setting  fori  h  that  they  had 
epriyed  him  of  the  custody  of  the  records  and  documents  of  the  burgh. 
The  Court  granted  the  prayer  of  the  petition ;  and,  in  doing  so,  the 
Lord  President  observed  that  the  decision  of  the  case  did  not  admit  of 
any  doubt.  ^*It  matters  very  little,''  he  said,  **what  the  books  and 
papers  were.  It  must  be  assumed,  as  was  indeed  conceded,  that  they 
were  in  the  lawful  custody  of  the  town-clerk  for  the  time  bein^.  They 
were  then  forcibly  taken  from  him,  and  it  appears  to  me  that  m  such  a 
case,  independently  of  the  relation  which  subsisted  between  the  petitioner 
and  respondents,  that  the  maxim  applies — spoliatus  ante  omnia  resti- 
tuendus.  But  when  I  look  at  that  relation,  the  proceedings  appear  to 
me  to  be  wholly  unjustifiable.  These  gentlemen  must  have  known,  or 
at  least  ought  to  have  known,  that  the  town-clerk  as  a  public  officer  has 
the  custody  of  the  burgh  records  and  papers  entirely  independent  of  the 
town  council,  except  in  so  far  as  might  be  necessary  to  give  access  for 
legitimate  purposes.  The  custody  is  with  the  town-clerk  and  no  one 
else,  and  he  is  responsible  to  the  burgh  and  to  this  Court  for  that 
custody.  No  man  is  entitled  to  interfere,  directly  or  indirectly,  with  his 
custody  of  these  books.  We  must  ther^ore  pronounce  an  interlocutor 
ordaining  them  forthwith  to  be  delivered  to  him.'*  Lords  Deas  and 
ArdmiUan  concurred. 

1  Tod  V.  Conolly,  17  June  1824,  8  S.,  153  (N.E.,  103) ;  Fotheringham 
V.  Williamson,  9  March  1838,  16  8.,  904;  13  F.,  641.  In  Tod's  case 
the  town-clerk  of  Pittenweem  declined  to  give  extracts  from  the  records 
to  enable  a  party  to  complain  against  an  election  of  magistrates  A 
complaint  was  presented  to  the  Court  of  Session  against  him,  and  im- 
mediately on  service  of  it  he  gave  the  extracts.  The  Court,  nevertheless, 
found  him  liable  in  expenses.  In  Spence  t.  Cunninghame,  6th  July 
1830, 8  8.,  1015,  the  town-clerk  of  Linlithgow  was  found  liable  in  ex- 
penses, though  his  failure  arose  from  the  refusal  of  the  magistrates  and 
ooandl  to  give  him  possession  of  the  records ;  but  he  was  found  entitled 
to  relief  against  those  who  had  illegally  retained  the  records. 

•  Gardiner  v.  Conollv,  11  Dec.  1823,  2  8.  671  (N.E.,  492). 

'  Fotheringham  v,  Williamson,  ut  supra. 
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process ;  but  the  litigant  is  entitled  to  inspect  them  and 
obtain  extracts  therefrom.^  In  all  cases,  however,  in 
which  the  town-clerk  has  not  good  reason  to  appre- 
hend that  the  public  interest  would  suffer  by  giving 
access  to  the  records,  and  furnishing  extracts,  it  is 
the  prudent  and  proper  course  for  him  to  give  such 
access,  and  to  furnish  whatever  extracts  may  be  re- 
quired. 

(7.)  When  a  town-clerk  has  been  provided  with  cham- 
bers in  the  town-house  of  the  burgh,  to  enable  him  to 
execute  his  public  duties,  it  is  incompetent  for  the 
magistrates  to  proceed,  as  in  a  removing  within  burgh, 
to  deprive  him  of  part  of  the  accommodation  he  has 
been  in  use  to  occupy,  by  chalking  the  door,  and 
bringing  a  summons  of  removing  before  the  sheriff.' 

(8.)  When  a  town-hall  was  erected  partly  by  public 
subscription,  and  partly  by  funds  contributed  by  the 
town  council,  on  a  site  given  by  the  council,  with  a  view 
to  accommodation  being  provided   for  all  the  purposes 


>  Campbell  v.  Black,  6  July  1813,  17  F.C.,  424.  In  this  case 
General  CampbeU  applied  to  the  Court  to  ordain  the  town-clerk  of  Dun- 
fermline to  produce  m  process,  or  at  least  in  the  hands  of  the  clerk  to 
the  process,  the  burgh  court  books  of  Dunfermline.  The  town-clerk 
objected  to  the  demand ;  and  the  Court  being  of  opinion  that  these 
books  were  a  record  which  was  by  law  kept  at  Dunfermline,  and  that 
parties  who  wished  to  examine  them  were  bound  and  entitled  to  inspect 
them  there,  refused  the  application. 

«  Magistrates  of  Dundee  r.  Kerr,  6  December  1883, 12  S.,  173  ;  9  F., 
124.  In  the  note  to  bis  interlocutor  dismissing  the  action,  which  was 
affirmed  by  the  Court  of  Session,  the  sheriff  expressed  an  opinion  that  if  the 
arrangements  under  which  the  clerk  occupied  the  apartments  or  chambers 
could  be  set  aside,  '*  that  object  can  only  competently  be  sought  for  under 
the  form  of  a  declarator  and  reduction  of  the  defender's  rights  to  the  ex* 
tent  which  may  be  insisted  for.**  He  added,  '^  Ex  facie  of  the  grant  of  the 
office,  as  explained  by  what  took  place  on  occasions  of  former  appoint- 
ments, the  clerk  was  entitled  to  the  use  of  certain  apartments  or  cham- 
bers, to  be  held  by  him  during  life  as  part  and  pertinent  of  his  appoint- 
ment. Is  it  competent  for  the  sheriff  to  sanction  the  magistrates 
recalling  at  their  own  pleasure,  on  a  ground  of  expediency  or  economy, 
what  was  unqualifiedly  b^towed  on  another  for  life  ?  Or,  can  he  com- 
petently decide  between  them  to  what  extent  the  defender  shall  hare 
accommodation,  supposing  the  magistrates  may  now  inquire  into  the 
extent  of  the  accommodation  which  ousht  to  be  afforded  to  him  ?  The 
form,  at  least,  of  the  present  action  wiU  not  warrant  his  doing  so.** 
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of  the  burgh,  and  the  plans  referred  to  offices  for  the 
town-clerk,  it  was  held  that  the  town-clerk  was  entitled 
to  the  use  of  these  offices,  so  long  as  he  remained  town- 
clerk,  and  that  the  council  were  not  entitled  to  withhold 
these  offices  from  him.^ 

(9.)  When  a  town-clerk  has  committed  a  fault,  the 
Court  will  not  interfere  to  prevent  the  town  council  from 
depriving  him  of  his  office,  provided  the  fault  be  one  of 
"  knowledge  and  importance,"  as  distinguished  from  one 
of  "  mere  omission."  * 

'  (10.)  The  town-clerk  cannot,  at  common  law,  at  the 
same  time  hold  office  as  such,  and  also  as  a  magistrate 
or  councillor.'^  This  incapacity  is  made  statutory  by  3 
and  4  Will.   IV.,  cap.  76,  section  28   of  which  enacts 

>  Downie  v.  Nicholson  and  Others,  Magistrates  of  Annan,  12th  July 
1878.  In  the  note  to  his  interlocutor  in  thia  case,  Lord  Rutherford 
Clark  said, — "  It  appears  to  the  Lord  Ordinary  that  the  object 
in  view  was  to  erect  a  building  which  should  provide  aocom- 
modation  for  all  the  purposes  of  the  burgh.  This  was  what 
the  community  desired^  and  the  town  council  acceded  to  tiieir 
wbh.  It  was  due  to  this  joint  action  that  the  town  hall  was  erectedi 
and  it  seems  to  the  Ix)rd  Ordinary  that  the  town  council  are  not 
entitled  to  alter  the  scheme  which  was  thus  carried  into  completion,  or 
to  withhold  from  the  town- clerk  the  benefit  which  was  intended  for 
him.  They  do  not  allege  that  the  rooms  in  question  are  required  for 
any  other  purpose  of  the  burgh.  It  was  urged  that  the  town  council 
were  entitled  to  charge  a  rent  for  the  use  of  the  rooms.  But  in  the 
opinion  of  the  Lord  Ordinary,  this  would  be  inconsistent  with  the 
conditions  on  which  the  hall  was  built.  He  thinks  that  the  purpose  was 
to  provide  accommodation  for  the  clerk,  of  which  he  shouki  enjoy  the 
use  in  his  capacity  of  a  public  officer.*'  The  interlocutor  has  been 
reclaimed  against. 

«  Sir  William  Thomson  r.  The  Town  of  Edinburgh,  14th  Februaiy 
1665,  Mor.,  13,090.  In  this  case  the  town-clerk  sought  to  have  the  act 
of  deposition  reduced,  on  the  ground  that  the  punishment  was  incom- 
mensurate with  the  fault,  and  that  no  real  damage  had  resulted.  The 
Court,  however,  repelled  the  reason  of  reduction,  and  found  the  sentence 
not  to  be  unjust — the  fault  being  of  *^  knowledge  and  importance ;  "  but 
found  that  if  it  could  be  proved  that  the  fault  ^'  was  not  of  knowledge, 
but  of  mere  omission  incident  to  any  person  of  the  greatest  diligence, 
they  would  not  find  that  a  sufficient  ground  to  depose  hiuL*' 

*  Mnnro,  etc,  v.  Forbes,  etc.,  21  July  1784 ;  affi  3  May  1785, 
8  Paton^s  Appeals,  23.  The  principle  that  a  town -clerk  is  not  a  magis- 
trate was  given  eflfect  to  in  tne  case  of  Drumlanrig.  15  January  1624, 
Mor.  13089  and  2509,  where  a  charge  to  the  town-clerk  along  with  the 
magistrates,  to  perform  the  town's  obligations,  was  suspended  as  against 
the  clerk,  but  sustained  as  against  the  magistrates. 
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that  no  coiincillor,  nor  the  partner  in  business  of  any 
councillor,  can  hold  the  office  of  town-clerk.  The 
clerk  of  a  burgh  court  and  his  deputies  cannot  act 
either  directly  or  indirectly  as  procurators  of  that 
court.^ 

(11.)  The  case  of  Forbes  v.  The  Magistrates  of  Banff, 
23d  February  and  8th  July  1856,*  is  instructive,  as  laying 
down  principles  for  distinguishing  the  business  which 
falls  upon  a  town-clerk  in  the  discharge  of  his  proper 
official  functions,  and  is  covered  by  his  official  salary, 
from  extra-official  work,  for  which  he  is  entitled  to  pro- 
fessional remuneration. 


*  Act  of  Sederunt,  12  November  1825,  Part  II.,  cap.  6,  section  2.    See 
A.  V.  B.,  14  February  1740,  5  Brown's  Sup.,  p.  693.     See  aiso  Act  of 
Sederunt,  10th  July  1889,  section  160.     In  the  case  of  Sellar  v.  Du£f  and 
Bain,  11  February  1809,  15  F.  C,  181,  a  sheriff-clerk,  who  was  also 
commisaary-clerk  and  clerk  in  the  burgh  court  of  Elgin,  was  suspended 
from  his  office  of  sheriff- clerk  for  the  space  of  two  months,  and  his 
depute  was  fined  in  the  sum  of  £20  sterling  for  havin^r  acted  as  agents 
before  the  sheriff  and  commissary  courts  of  Elgin,  and  the  burgh  court 
of  Elgin.    Any  judicial  proceedings  in  which  the  clerk  acts  as  agent 
will  be  invalid,  even  though  the  opposite  party  should  consent  to  waive 
the  objection,  for  private  consent  cannot  sanction  what  the  public  law 
declares  to  be  unlawful ;  Smith  v.  Robertson,  27  June  1827,  5  S.,  848. 
The  clerk  cannot  be  pursuer  in  his  own  court — Campbell  v.  M*Cowan, 
10  July  1824,  3  S.,  173  ;  Macfarlane  v.  A.  B.  (Campbell),  6  March  1827. 
6  S.,  637  (N.E.,  604);  affirmed  8  April    1830,    4   W.   &  S.,   128  ; 
nor  can  he  act  as  clerk  in  suits  in  which  he  has  a  personal  interest. 
Manson  v.  Smith,   8  February  1871,   9  M. ;  or  492,   43   Jur.,   261 ; 
Macbeth  v.  James,  8  February  1873,  11  Macph.  404.    The  principle 
which  has  ruled   all   the    cases    is    that  impartiality  in  a  clerk   of 
court    is    no    less  necessary  than    in  a  judge.       *^The    proceedings 
to  which  such  an  objection  can  be  stated  are  null  and  void,  as  illegal 
and  unconstitutional.    The  pure  administration  of  judicial  tribunals  is 
held  to  re<}uire  the  stringent  enforcement  of  this  rule,  to  the  extent 
even  of  settmg  aside  the  whole  proceedings.     It  was  contended  that  this 
was  hard  for  the  clients,  but  the  Court  said  clients  should  not  employ 
clerks  of  court  as  their  agents,  and  the  observation  has  certainly  no 
force  in  this  case,  for  the  clerk  here  was  his  own  client,  and  prosecuted 
his  own  case ; "  per  Lord  Moncreiff,  in  causa  Smith  v.  Manson,  tU  sup. 
Lord  Neaves  said  in  the  same  case, — **  There  can  be  no  security  for  the 
truth  or  accuracy  of  a  decree,  the  terms  and  form  of  which  may  be 
moulded  by  the  act  of  an  interested  party." 

>18  D.,  645,  1210;  28  Jur.,  278,  612.  In  this  case  a  town-clerk 
appointed  ^^  ad  vitam  aut  culpam^  with  all  the  powers,  privileges,  and 
duties,  and  with  the  like  emoluments  of  his  predecessor,'*  with  an  official 
salaiy  of  £8,  68.  8d.  per  annum,  was  held  entitled  to  charge  the  burgh 
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(11.)  No  other  officer  of  a  royal  burgh  occupies  at  com- 
mon law  a  position  similar  to  that  of  the  town-clerk ;  and 

as  for  extra-official  work  for  (1)  trouble  connected  with  the  appoint- 
ment of  teachers  for  the  grammar  school ;  (2)  for  furnishing  extracts  of 
the  minutes  of  council  and  head  court ;  and  (3)  for  making  returns  to 
Parliament  as  to  the  police  of  the  burgh,  and  as  to  the  Toters,  in  com- 
pliance with  a  requisition  addressed  by  the  Crown  Office  to  him  as  town- 
clerk  and  the  official  or^an  of  the  corporation.    In  deciding  this  case, 
the  Lord  President  (M'rJeill)  said, — *'  A  large  proportion  of  the  things 
charged  for  is  what  he  is  entitled  to  be  paid  for  if  be  performs  the  work 
in  the  service  of  the  burgh.     Some  of  these  things  charged  for  he  could 
not  claim  the  right  to  do  as  town-clerk.    Any  other  professional  person 
could  have  done  them.    It  may  be  very  convenient  lor  the  magistrates 
that  he  should  do  them,  for  he  is  always  at  hand,  and  is  in  possession  of  the 
burgh  documents,  but  still  I  do  not  think  he  could  claim  the  right 
to  do  all  of  them  if  the  magistrates  chose  to  ask  any  other  person 
to  do  them.     I  shall  not  say  which  these  are,  for  that  might  raise 
questions   between   the  parties.     I  only  say  this    generally."     Ix)rd 
iTory  said,  —  *^The  difficulty  here   arises  from   mixing  together  two 
things  very  different  from  each  other,  those  duties  properly  falling 
within  the  official  department  of  town-clerk,  and  those  ansing  from  a 
species  of  agency  which  is  accidentally  atta^ched  to  the  holder  of  the 
office  by  a  sort  of  tacit  arrangement.      All  we  can  do  at  present  is  to 
settle  a  general  principle;  the  rest  will  fall  under  the  audit,  or  the 
parties  must  support  specific  objections  to  each  charge.    In  point  of 
principle,  the  pursuer's  nomination,  and  the  terms  in  which  his  appoint- 
ment is  made,  seem  to  me  to  result  very  much  into  the  whole  case. 
It  is  given  ad  vitam  aut  culpam^  and  the  minute  of  the  town  council 
bears  that  the  office,  and  the  only  office  given  him,  is  the  corporate 
office,  ^  with  all  the  powers,  privileges,  and  duties,  and  with  the  like 
emoluments  under  which  the  office  of  town-clerk  was  held  by  the 
deceased  William  Reid.'     The  duties  and  privileges  there  spoken  of 
are  those  attaching  to  the  office  of  town-clerk.    They  apply  to  nothing 
which  the  mere  conferring  of  the  office  would  not  convey.     He  is  to 
have  the  exclusive  privilege  of  the  office  of  town-clerk — that  is,  to  do 
all  the  duties  which  belong  to  that  particular    department.    If  he 
refuses  to  do  them,  the  magistrates  and  town  council  can  compel  him  to 
perform  them.     If  he  insist  upon  doing  them,  and  they  are  disposed  to 
resist,  he  can  overpower  that  resistance ;  but  if  they  will  not  let  him 
perform  them,  he  is,  at  all  events,  entitled  to  the  emoluments.     He  is 
corporate  clerk.     He  must  do  what  the  corporate  body  orders  him  to 
do,  but  not  extra  official  duties  which  any  other  person,  equally  with 
the  town-clerk,    might  perform  ;  and  which   any  other  professional 
person  might  be  called  on  to  perform.    All  these  extra  official  affairs 
fall  within  the  agency  I  have  idluded  to.    The  corporate  clerk  must 
attend  the  meetings  of  the  corporation.    He  must  keep  the  books, 
attend  the  burgh  court,  write  out  the  judgments,  and  ao  the  other 
duties  belonging  to  thin  office  ;  but  when  called  on  in  the  administration 
of  the  affairs  of  the  burgh  to  act  as  notary  or  agent,  a  duty  which  any 
one  else  might  perform,  that  is  out  of  the  official  department,  and  he 
then  becomes  the  agent  for  the  burgh.     If  the  magistrates  think  he  is 
exceeding  his  duty,  and  running  into  excess  of  expense  or  otherwise,  they 
can  prevent  him.  That  is  a  difficulty  which  it  is  in  their  own  hands  to  cure, 
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it  has  been  held  that  the  magistrates  and  council  are  not 
entitled,  contrary  to  former  practice,  to  elect  a  chamber- 
lain ad  vitam  aut  culpam} 

but  in  the  discharge  of  the  duties  of  town-clerk  no  difficulty  can  arise.  /\ 
I  am  prepared  to  hold,  so  far  as  I  can  look  into  these  objec- 
tions, that  very  few  of  the  things  charged  for,  if  any,  will  turn 
out  to  be  exclusively  duties  of  town-clerk.  I  do  not  think  the 
pursuer  could  have  insisted  on  writing  out  these  bonds  and  leases, 
or  writing  out  these  advertisements,  etc.  lie  must  have  attended  the 
meetings  for  the  election  of  town  councillors.  But  in  other  respects 
he  is  just  the  agent  of  the  burgh,  and  the  duties  so  performed 
by  him  are  non-official  duties,  which  must  be  paid  for  as  such.^' 
Lord  Curriehill  said, — *^  Certainly  we  cannot  make  ourselves  auditors 
of  these  accounts.  All  we  can  do  is  to  lay  down  some  principle,  which 
will  guide  the  auditor  in  adjusting  the  account.  I  think  there  is  no 
difficulty  in  stating  what  that  general  principle  should  be.  It  is  just 
where  your  lordships  have  both  stated  it.  This  pursuer  is  the  public 
officer  of  the  burgh  court,  he  holds  a  public  office,  and  there  are  certain 
duties  which  are  attached  to  that  office.  Now,  generally  speaking, 
the  measure  of  these  duties  admits  of  very  clear  criteria.  On  the  one 
hand,  there  are  duties  which  he  can  be  compelled  to  perform,  and,  if  he 
fail  to  perform  them,  he  is  guilty  of  malversation  of  office.  On  the  other 
hand,  there  are  duties  of  which  he  can  claim  performance.  He  has  the 
exclusive  right  of  performing  them,  and  may  object  to  any  other  person 
performing  them.  These  are  very  clear  criteria,  generally  speaking, 
for  determining  the  duties  for  which  he  obtains  payment  of  a  salary. 
So  far  it  is  clear  that  he  is  bound  to  attend  all  the  meetings  of  the 
town  council  in  its  corporate  capacity,  and  to  write  out  the  minutes, 
and  keep  the  records  of  the  town  council ;  and,  in  the  same  manner, 
he  must  attend  as  clerk  of  the  burgh  court  when  the  bailies  are 
performing  their  judicial  functions  as  judges  of  that  court,  and  must 
write  out  their  judgments.  I  do  not  think  it  is  part  of  his  duty  that 
he  can  insist  on  performing,  or  be  compelled  to  perform,  to  act  as 
assessor.  I  think  that,  so  far  as  I  can  see,  there  may  be  other  pro- 
ceedings in  this  court,  such  as  swearing  in  witnesses,  which  he  does  in 
his  official  character.  But,  beyond  these  general  duties,  I  do  not  see 
there  is  anything  else  he  can  be  called  on  to  perform,  or  that  he  can  insist 
on  performing,  unless  he  is  specially  called  on  to  do  so.  Therefore  I 
do  not  think  there  can  be  much  difficulty  in  the  application  of  that 
principle  in  auditing  this  account  It  is  said  that  the  pursuer  had 
performed  some  duties  without  being  employed.  Now  there  must  be 
employment.  I  do  not  say  that  a  special  mandate  is  required.  He  is  the 
general  law  agent  of  the  corporation.  But,  still,  if  it  can  be  made  out 
that  he  really  performed  business  for  which  he  was  not  employed,  and 
for  which  no  other  law  agent  would  get  payment,  neither  will  he. 
Employment  must  be  proved.  But,  with  tnis  element  as  to  ^neral 
principle  before  him,  .  .  .  the  auditor  will  easily  distinguish 
between  what  falls  within  the  pursuer's  official  duties  as  town-clerk,  and 
what  does  not.*' 

^  'I  umbuU  and  Others  v.  The  Magistrates  of  Edinburgh,  24  Janu- 
ary 1812, 1 6  F.  C,  491.  In  this  case  the  Lord  Ordinary  ( Woodhouselee) 
sustained  the  appointment  a<2  vUam  aut  culpam,  on  the  ground  *'*'  that  the 
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213.  The  law  of  Scotland  recognises  a  distinction  be- 
tween (1)  duties  primarily  imposed  on  the  corporation  of 
a  royal  burgh,  and  which  have  to  be  fulfilled  by  the  magis- 
trates or  by  the  magistrates  and  council,  who  act  only 
as  the  delegates  of  the  burgh  in  relation  to  these  duties ; 
(2)  duties  imposed  on  the  magistrates  as  administrators  of 
the  burgh,  but  which  are  not  incumbent  on  the  burgh  as  a 
corporation ;  and  (3)  duties  entrusted  to  the  magistrates, 
or  magistrates  and  council,  by  special  statute,  as  a 
selected  body  of  delegates  or  commissioners  for  a  public 
purpose  but  not  as  representing  the  burgh  in  that  matter. 

(1.)  Among  the  duties  of  the  Jirst  class  may  be  mentioned 
— (a)  The  obligation  which  rested  upon  royal  burghs  pre- 
vious to  the  passing  of  the  Act  2  and  3  Victoria,  cap.  42, 
to  provide  sufficient  prisons,  to  appoint  jailers,  and  to 
aliment    prisoners    convicted    of   crimes.^      Failure    in 

office  of  chamberlain  of  the  city  of  Edinburgh  is  an  office  forming  no 
part  of  the  original  constitution  or  government  of  the  burgh,  and  is 
therefore  not  regulated  by  the  set  of  fundamental  laws  of  the  same ; "  that 
the  office  is  ^*  altogether  a  creature  of  expediency,''  and  **  has  been,  at 
different  periods,  conferred  in  different  terms,  upon  the  persons  who  held 
it,  sometimes  by  an  annual  election,  sometimes  at  the  pleasure  of  the 
magistrates,  and  sometimes  intermitted  or  altogether  disused ; "  that 
**  there  is  no  established  or  invariable  usage  by  which  the  terms  of  the 
appointment  can  be  regulated ;  and  that,  therefore,  the  magistrates  for 
the  time  being  have  equally  the  ri^ht'  with  their  predecessors  of  jutt- 
ing upon  what  terms,  with  regard  to  duration  or  emolument,  it  might 
be  eipedient  to  confer  the  same."  The  Court,  however,  reversed  the 
interlocutor  of  the  Lord  Ordinary,  and  reduced  the  appointment,  hold- 
ing it  to  be  ultra  vires  of  the  council. 

1  Previous  to  the  passing  of  the  act  2  and  3  Victoria,  cap.  42,  royal 
burghs  were  bound  to  have  sufficient  prisons ;  and  were  responsible 
not  only  for  the  sufficiency  of  the  prbons  but  for  the  conduct  of  the 
jailer  appointed  by  the  magistrates.  If,  therefore,  an  incarcerated 
debtor  escaped  in  consequence  of  the  insufficiency  of  the  prison  or 
the  negligence  or  connivance  of  the  jailer,  the  common  good  of  the 
burgh  was  responsible  for  the  debt.  Responsibility,  however,  did  not 
attach  to  the  burgh  when  the  escape  was  not  imputable  to  the  magis- 
trates or  to  the  jailer,  if  it  could  be  shown  that  after  the  prisoner 
had  escaped  all  possible  search  had  been  made  for  him.  The  burgh 
was  also  held  responsible  for  the  aliment  of  criminals  under  sent- 


removed  by  the  Act  2  and  3  Victoria,  which  transferred  the  obligati( 
to  provide  and  maintain  prisons  to  certain  county  boards  thereby  created, 
ana  enacted  (sec.  18)  that  all  obligations,  duties,  burdens,  and  liabilities 
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the  fulfilment  of  this  duty  subjected  the  common 
good  of  the  burgh  to  claims  of  damages;  and  thus, 
when  a  debtor  escaped  in  consequence  of  the  in- 
sufficiency of  the  prison,  or  the  neglect  of  the  jailer,  the 
property  of  the  burgh  had  to  make  good  the  debt  for 
which  the  prisoner  was  incarcerated,  or  otherwise  to 
make  reparation  for  the  loss  sustained  by  the  incarcer- 
ating   creditor.^      (i)   The   obligation    to   maintain  the 

relative  to  the  building,  maintenance,  and  management  of*  prisons,  and 
the  aliment,  discipline,  and  escape  of  prisoners  .  .  .  imposed  by 
any  law,  statute,  or  usage  on  magistrates  of  burghs,  commissioners  of 
supply  of  counties,  or  commissioners  or  trustees  appointed  under  the 
authority  of  Parliament,  or  on  any  other  person  or  persons  whatever, 
shall  cease  and  determine  ;  and  the  funds  hereby  authorised  to  be  raised 
or  levied  shnll  not  be  in  anywise  liable  for  the  escape  of  any  prisoner, 
but  reserving  action  against  the  jailer  for  any  neglect  as  toucning  the 
custody  of  any  prisoner.''  That  act  was  repealed  by  the  Prisons  (Scot- 
land) Act,  23  and  24  Vict,  c.  105,  which  vested  prisons  in  county 
boards,  but  provided  (sec.  76)  that  ^^  nothing  herein  contained  shall  be 
held  to  alter  the  law  with  respect  to  the  aliment  of  prisoners,  or  respon- 
sibility for  the  safe  conduct  of  prisoners."  It  was  accordingly  held  in 
Lamb  v.  The  Magistrates  of  Jedburgh  [18th  July  1865,  3  Macph.,  1105.^ 
37  Jur.,  580],  that  the  corporate  responsibility  of  magistrates  for  the 
custody  of  prisoners  no  longer  exists,  and  that  the  property  of  the  com- 
munity is  not  liable  for  the  premature  liberation  of  a  prisoner  by  an 
individual  magistrate.  This,  however,  would  not  relieve  magistrates 
of  burghs  from  such  personal  responsibility  for  the  consequences  of 
illegally  liberating  prisoners  under  the  Act  of  Grace  1696,^  c.  32,  as 
would  attach  by  law  to  the  delict  or  quasi  delict  of  any  other  magis- 
trates. But  a  mere  error  in  judgment  would  appear  not  to  render  them 
liable  in  damages  if  their  judgment  were  given  bona  fide  [Smith  v. 
Nicholson,  31st  May  1853,  15  D.,  697;  25  Jur.,  453].  In  the  case  of 
Thomson  v.  The  Magistrates  of  Kirkcudbright,  23d  January  1878,  5 
Rettae,  561,  the  non-liability  of  magistrates  for  the  alleged  premature 
liberation  of  a  prisoner  was  again  recognised,  and  the  jailer,  who  had 
merely  certified  a  fact,  was  held  not  responsible  for  the  debt.  The  ad- 
ministration of  prisons  in  Scotland  is  now  regulated  by  the  Prisons 
(Scotland)  Act  1877  (40  and  41  Vict.,  cap.  53),  which  repealed  the  Act 
23  and  24  Vict,  c.  105,  except  sections  72  to  75,  both  inclusive — 
appointed  all  expenses  incurred  in  maintaining  prisons  and  criminal 

Ensoners  after  1st  April  1878  to  be  defraved  out  of  moneys  provided 
y  Parliament,  and  vested  the  prisons,  the  appointment  of  officers, 
and  the  safe  custody  of  prisoners,  in  the  Secretary  of  State.  By  the 
70th  section  of  the  former  act  it  was  enacted  that  nothing  contained  in 
the  statute  should  alter  the  law  with  respect  to  the  aliment  of  dvil 
prisoners,  or  with  respect  to  the  power  and  jurisdiction  of  magistrates 
of  a  burgh  in  regard  to  applications  for  aliment  and  for  liberation  of 
civil  prisoners. 

1  Affleck  V.  The  Maoistrates  of  Kirkcudbright,  2d  July  1803 ;  H.  of  L., 
20th  March  1809,  5  Pat.  Ap.,  254.    Whitecroes  v.  The  Magistrates  of 

2  A 
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streets  of  the  burgh,  and  the  consequent  liability  of  the 
funds  of  the  burgh  for  damages  resulting  from  failure  to 
keep  the  streets  safe  for  the  use  of  the  community.* 
(c)  The  obligation  to  make  reparation  for  damages  done 
by  mobs  under  the  Riot  Acts,  1  Geo.  I.,  c.  5,  and  57  Geo. 
III.,  c.  19.* 

(2.)  Among  the  duties  of  the  second  class  are  those  con- 
nected with  the  exercise  of  jurisdiction  and  magistracy. 
"  Jurisdiction  and  magistracy,"  Lord  Neaves  said,'  "  are 
not  proper  duties  of  the  burgh.  They  are  functions 
devolved  on  its  provost  and  bailies,  virtuU  officii  indeed, 
but  independently  of  the  community  at  large,  and  in 
which  accordingly  the  councillors  of  the  burgh  have  no 
right  to  participate  or  interfere."  For  any  delict  or  qucusi 
delict  of  the  magistrates  in  the  exercise  of  these  functions 
the  funds  of  the  burgh  are  not  b'able.  So  it  was  held 
that  the  fmids  of  the  burgh  were  not  responsible  for  a 
breach  of  duty  on  the  part  of  its  magistrates  in  not  re- 
straining a  mob  from  pillaging  a  ship  in  the  harbour  and 
carrying  off  a  cargo  of  meal.*  In  the  case  of  Lamb  v.  The 
Magistrates  of  Jedburgh,*  the  Lord  Justice-Clerk  (Inglis) 
broadly  stated  the  proposition  thus : — **  That  the  fimds  of 


Edinburgh,  25th  February  1819,  19  F.C.,  649.  Lamb  r.  The  Magis- 
etrates  of  Jedburgh,  18th  July  1865,  3  Macph.,  1105  ;   37  Jur.,  580. 

^  Innes  v.  The  Magistrates  of  Edinburgh,  6th  February  1798,  Mor.,  13189. 
Threshie  (the  DumfHcs  Road  Trusteea)  v.  The  Magistrates  of  Annan, 
11th  December  1845,  8  D.,  276 ;  18  Jur.,  124.  Dai^e  v.  The  Magistrates 
of  Forfar,  10th  March  1855,  17  D.,  780;  27  Jur.,  811.  Kerr  v. 
Magistrates  of  Stirling,  18th  December  1858,  21  D.,  169  ;  81  Jur.,  100. 
See  also  opinion  of  J^ord  Medwyn  in  The  Ministers  v.  The  Magistrates 
of  Edinburgh,  28th  Majr  1845,  7  D.,  668. 

'  Br3r8on  r.  The  Magistrates  of  Glasgow,  20th  November  1821  ;  1  S., 
149,  156  (N.E.);  20  F.C,  45.S.  In  this  case  it  was  pleaded  for  the 
magistrates  that  such  claims  were  payable,  not  by  the  magistiates  them- 
selves, nor  out  of  the  bui-gh  funds,  but  out  of  the  proceeds  of  an 
assessment  upon  the  inhabitants.  The  Court,  bowever,  held  that  such 
damages  were  due  by  the  magistrates  and  council  as  representing  the 
community  of  the  royalty  of  Glasgow,  reserving  their  relief  under  the 
Riot  Acts  against  the  inhabitantj>.- 

'  Dargie  v.  The  Magistrates  of  Forfar,  supra. 

«  Campbell  v.  The  Magistrates  of  Banff,  28th  February  1744,  Mor., 
2504. 

•  18th  July  1865,  3  Maeph.,  1105  ;  87  Jur.,  580, 
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a  burgh  shall  be  responsible  for  the  illegal  act  of  one  of 
the  magistrates  certainly  never  was  the  law  of  Scotland." 
(3.)  Among  the  duties  of  the  third  class  are  those  con- 
nected with  the  levying  of  the  king's  revenue  in  burghs, 
and  other  obligations  imposed  by  special  statute.  Failure 
in  the  performance  of  these  duties  subjected  the  magis- 
trates or  magistrates  and  council  who  had  failed  to  claims 
of  damages,  but  the  funds  of  the  community  were  not 
liable.  Illustrations  of  this  rule  are  to  be  foimd  in  Pearson 
V.  The  Town  of  Montrose,*  and  the  Ministers  of  Edin- 
burgh V,  The  Magistrates.*  In  the  former  case  it  was 
held  that  the  common  good  of  the  burgh  of  Montrose  was 
not  liable  for  the  omission  of  the  former  magistrates  to 
stent  the  inhabitants  for  the  burgh's  share  of  the  king^s 
revenue,  but  the  court  reserved  to  the  pursuer  his  right 
to  insist  against  the  magistrates  who  had  failed,  their 
heirs  and  executors.  In  the  latter  case,  the  magistrates 
having  failed  to  appoint  stentmasters  in  terms  of  the 
Annuity  Tax  Act,  the  ministers  were  deprived  of  their 
annuity  and  brought  an  action  against  the  magistrates 
and  council;  but  the  corporation  were  assoilzied  from 
the  action  on  the  grounds  stated  by  Lord  Mackenzie, 
who  said  :  ^'  I  am  not  satisfied  that  the  common  good  of 
a  burgh  is  liable  generally  for  damages  on  account  of 
faults  committed  by  the  magistrates  or  council  of  a 
burgh  in  discharge  of  duties  imposed  on  them  as 
magistrates  or  coimcil  directly  by  statute.  It  may  be 
otherwise  when  the  duty  is  primarily  imposed  on  the 
burgh  itself  and  the  magistrates  or  others  act  only  as 
the  delegates  of  the  burgh  in  this  duty,  as  in  build- 
ing and  maintaining  prisons  and  some  other  things.'* 
The  latter  judgment  was  affirmed  by  the  House  of  Lords, 
and  in  advising  the  affirmance.  Lord  Campbell  said : 
"Looking  to  these  statutes,  in  what  relation  do  the 


1  23d  Jane  1669,  Mor.,  13068. 

«  28th  May  1846,  7  D.,  663  ;  17  Jur.,  367  ;  H.  of  L.,  27th  July  1849, 


6  Bell's  Ap.,  509 ;  21  Jur.,  632. 
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Lord  Provost,  magistrates,  and  councillors  stand  in  the 
appointment  of  stentmasters  t  Only  as  parliamentaiy 
commissioners  to  do  an  act.  They  might  have  been 
compelled  by  legal  process  to  do  that  act,  and  for  any 
wilful  refusal  to  do  the  act,  or  gross  negligence  in  doing 

it,  they  would  be  personally  answerable The 

case  of  Pearson  v.  The  Town  of  Montrose  (Mor.,  13098), 
decided  so  long  ago  as  the  year  1669,  when  jurisprudence 
flourished  quite  as  much  in  Scotland  aa  at  the  present 
day,  seems  to  me  to  rest  on  soimd  principle,  and  to  be 
expressly  in  point.  Under  similar  circumstances,  the 
Court  of  Session  foimd  '  the  town  and  present  magis- 
trates not  liable,  but  *  (that  is  unthout)  '  prejudice  to  the 
pursuer  to  insist  against  the  then  magistrates,  their  heirs 
and  executors,'  thereby  establishing  the  doctrine  that  for 
breach  of  any  such  statutory  duty  the  remedy  is  against 
the  individuals,  and  not  against  the  corporation,  although 
in  respect  of  their  being  office-bearers  in  the  corporation, 
the  duty  had  been  imposed  upon  them."  ^ 

214.  All  the  royal  burghs  of  Scotland  possess  what 
is  termed  a  common  good,  which  consists  in  different 
burghs  of  different  descriptions  of  property,  heritable  and 
moveable.  Independently  of  the  separate  tenements  or 
burrowages  which  at  an  early  period  were  held  by  indi- 
vidual burgesses  as  immediate  vassals  of  the  Crown,  and 
for  which  they  paid  maill  or  rent,  free  grants  of  territory 
beyond  the  limits  of  the  burgh  were  frequently  made  to 
the  community  in  the  original  charters  to  the  burgh,  or 
by  subsequent  grants.  Royal  burghs  also  enjoyed  ex- 
clusive privileges  of  trade  and  merchandise,  and  received 
other  valuable  rights — such  as  the  right  to  levy  tolls  and 
customs  on  internal  trade  and  merchandise — ^the  right  to 
hold  burgh  courts,  and  to  receive  the  fines  and  issues  of 

^  See  also  the  case  of  Forrester  and  Others  t*.  The  Magistrates  and 
Town  Council  of  Edinburgh,  and  Keid  and  Others  against  the  same 
defenders,  2Gth  June  1860,  22  Maoph.,  1222;  rev.  H.  of  L.,  15th  Feb- 
ruary 1864,  2  Macph.,  U.  of  L.,  7  ;  36  Juf.,  325 ;  4  Macq.  Ap.,  603. 
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the  courts — the  right  to  levy  dues  on  the  admission  of 
burgesses  and  guild  brethren,  etc.  The  lands  con- 
ferred on  the  burgh,  with  the  rents  and  profits  received 
therefrom,  and  the  annual  income  derived  from  the 
exercise  of  the  various  rights  referred  to,  formed  the 
common  good  or  common  property  of  the  burgh ;  and 
in  so  far  as  it  still  exists,  is  held  by  the  community, 
or  by  the  magistrates  as  representing  the  community, 
to  enable  them  to  discharge  the  public  duties  and 
obligations  to  which  they  are  subject.  These  duties 
and  obligations  comprehend  the  maintenance,  in  each 
case,  of  the  municipal  establishment  of  the  burgh,  with 
all  that  is  involved  in  such  maintenance,  and  the  securing 
of  those  public  objects  which  it  was  the  primary  and 
main  purpose  of  such  municipal  establishments  to  effect. 
The  common  property  of  every  royal  burgh  is  therefore, 
to  use  the  words  of  the  Commissioners  on  Municipal  Cor- 
porations in  Scotland,  **  truly  an  estate  held  in  trust  by 
the  community,"  in  the  administration  of  which  they  are 
bound  "  to  regard  not  merely  the  rights  and  claims  of  the 
individual  members,  but  still  more  the  futui^and  regular 
charge  of  those  public  duties,  and  the  permanent  main- 
tenance of  these  municipal  establishments,  for  which,  in 
part  at  least,  the  trust  estate  was  created."  ^ 

21t5.  From  the  earliest  times,  the  administration  of 
the  property  of  each  royal  burgh  was  not  entrusted  to 
the  absolute  discretion  of  the  magistrates  and  coimcil, 
but  was  subjected  to  the  supervision  and  control  of  the 
Great  Chamberlain,  to  whom  the  magistrates  had  to 
account  for  all  the  branches  of  burghal  revenue,  and 
for  the  proper  administration  of  the  affairs  of  the  burgh 
in  every  department.*  In  the  fourteenth  century  the 
general  practice  with  reference  to  the  administration  of 

*  Greneral  Report  of  CommisBioners  in  1 885,  p.  21. 

*  Artieuli  Inquirendi  in  Itineru  Camerarii,  Acts  of  the  Parliaments  of 
Scotland  (Record  Edition),  vol.  i.,  p.  680  ;  Ancient  Iaws  and  Cu>toin8 
of  the  Burghs  of  Scotland  (Burgh  Records  Society  Edition),  section  42. 
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the  rents  and  revenues  of  royal  borgfasy  as  well  as  of  the 
royal  revenues,  seems  to  have  been  to  roup  them  annually 
to  the  highest  bidder.  This  saved  the  expense  of  sepa- 
rate collection,  and  also  the  risk  of  arrears.  But  the 
tendency  to  favouritism  appears  to  have  led  gradually 
to  the  granting  of  leases  of  the  rents  and  revenues  of 
burghs  for  a  period  of  years,  and  this  practice  may  have 
been  facilitated  by  the  transfer  to  the  Lord  High  Trea- 
surer, during  the  reign  of  King  James  L,  of  several  of 
the  functions  of  the  Great  Chamberlain,  and  the  gradual 
relaxation  of  the  supervision  of  the  affairs  of  the  burghs 
by  these  high  officers  of  State.  To  prevent  this  and 
other  acts  of  maladministration,  the  act  1491,  c.  19,^ 
enacted  that  the  common  good  of  all  royal  burghs  should 
be  ''obseruit  and  kepit  to  the  commoim  gude  of  the 
toun,  and  be  spendit  in  commoun  and  necessare  thingis 
of  the  burgh,"  and  that  '*  inquesiciouu  be  takin  yerely 
in  the  Chaumerlaine  aire  of  the  expenses  and  dispositioun 
of  the  same.  And  attour  that  the  rentis  of  burro  wis, 
as  landis,  ^chingis,  fermes,  myllis,  and  otheris  yerely 
reueneues  be  nocht  set  bot  for  thre  yeres  allanerly.  And 
gif  ony  hapinis  to  be  set  otherwayis  that  thai  be 
of  nane  avale,  force,  nor  effect  in  ony  tymes  to  cum." 
Until  the  commencement  of  the  sixteenth  century,  the 
universal  practice  seems  to  have  been  to  let  the  common 
lands  of  the  burgh  on  short  leases,  and  not  to  per- 
manently convey  them  or  feu  them  out.  This  was  also 
the  practice  as  regarded  the  Crown  lands ;  but  in  1503 
an  Act  of  Parliament '  authorised  these  lands  to  be  per- 
manently feued  out,  instead  of  being  let  on  lease.  The 
same  right  was  conferred  on  lords,  barons,  and  free- 
holders, but  no  reference  was  made  to  the  lands  of 
burghs — a  fact  which  the  Commissioners  on  Scottish 
Mimicipal  Corporations  account  for  by  the  wide  differ- 


'  Acts  of  the  Parliaments  of  Scotknd  (Record  Edition),  vol.  ii.  p.  227. 
*  1503,  oa|)8. 36  and  37.  Acts  of  the  Parliaments  of  ScotUmd,  vol.  iL  p. 
253. 
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ence  between  the  true  nature  of  biirghal  property  and 
that  of  private  individuals.  It  does  not  appear,  they 
say,  **that  any  legislative  sanction  of  the  practice  of 
feuing  such  property  was  ever  aimed  at."  But  what 
the  general  law  did  not  authorise,  many  of  the  larger 
burghs  obtained  authority  to  do  by  special  licence  from 
the  Crown,  with  the  result  that  much  of  the  most  valu- 
able common  property  of  the  burghs  was  permanently 
alienated,  for  payment  of  annual  sums  which  are  now 
almost  illusory.  An  act  passed  in  1535^  refers  to  the 
disastrous  effects,  even  at  that  time,  of  squandering  the 
common  good,  and  attributes  the  evil  to  the  election  of 
persons  who  were  neither  resident  nor  carried  on  trade  in 
the  burgh,  to  be  **  provest,  bailies,  and  aldermen,"  and  to 
their  consuming,  "  for  thare  awine  particular  wele,"  the 
common  good  granted  by  the  crown  "  for  the  vphalde  of 
honeste  and  polecy  within  burgh."  To  check  this  abuse 
the  act  required  the  magistrates  to  bring  yearly  to  Ex- 
chequer, at  the  day  set  for  giving  of  their  accounts,  "  thare 
compt  bukis  of  thare  commoun  gudis,  to  be  sene  and  con- 
siderit  be  the  lordis  auditoris," — to  whom  the  functions 
of  the  Great  Chamberlain  had  been  transferred, — **  gif 
the  samin  be  spendit  for  the  commoun  wele  of  the 
burgh  or  nocht."  It  further  required  the  magistrates 
to  "warne  yerelie  xv  dais  befor  thare  cuming  to  the 
chekker  all  thai  quha  likis  to  cum  for  examyng  of  the 
saidis  comptis,  that  thai  may  argwne  and  impugne  the 
samin  as  thai  plesis,  sua  that  all  murmour  may  ceiss  in 
that  behalf."  Notwithstanding  this  act,  the  maladmini- 
stration of  the  common  good  of  burghs  seems  to  have 
gone  on,  and  the  act  1593,  c.  39,'  was  passed  to  check  it, 
and  the  pernicious  practice, — which  seems  to  have  pre- 
vailed during  the  minority  of  King  James  VI., — of  grant- 
ing commissions  to  individuals,  under  which  the  common 
property  of  burghs  was  diverted,  from  the  public  objects 


1  1535,  c.  35,  Acts  of  the  Parliaments  of  Scotland^  vol.  ii.  p.  349. 
*  1593,  c.  39,  Acts  of  the  Parliaments  of  Scotland,  vol.  iv.  p.  30. 
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to  which  it  was  properly  applicable,  to  private  uses. 
What  these  public  objects  were  is  indicated  in  the  pre- 
amble of  the  act,  which  is  as  follows : — "  Vnderstanding 
dyners  of  the  maist  ancient  burrowis  within  this  realrae 
to  be  greitlie  decayit  be  want  of  traffiq  and  sic  vther 
helpis,  quhairby  thay  were  mentenit  of  befoir,  having 
small  commoun  guid  and  patrimonie  nocht  able  to 
interteney  the  publict  occasioun  of  his  hienes  seruice 
in  parliamentis,  conventionis  of  burrowis,  and  vtheris 
necessair  adois  and  assemblies,  intervening  for  the 
publict  estait  of  the  realrae,  farless  to  interteny  the 
quiet  and  gude  estait  of  the  saidis  burrowis  in  peace 
and  weir.  And  nevirtheles  be  procurement  of  particuler 
personis  affecting  thair  privat  commoditie,  and  nawyis 
respecting  the  weill  publict,  the  small  patrimonie  aper- 
tening  to  the  burrowis  hes  bene  converted  and  desyrit 
to  be  converted  to  particuler  vses,  to  the  quhilkis  the 
same  wes  neuir  convertit  of  befoir,  makand  thairby  the 
inhabitantis  of  the  saidis  burrowis  (quha  ar  becum 
alreddie  depauperat)  to  be  vnhable  ather  for  his  hienes 
seruice,  or  to  sustene  the  estait  of  the  burgh,  and  that 
vnder  pretext  of  certane  pretendit  commissionis  purchest 
fra  his  hienes,  with  decreittis,  sentencis,  and  ordenancis 
interponit  thairto."  To  remedy  these  evils  the  act 
ordained  that  "the  common  guid  and  patrimonie  of  all 
burrowis  within  this  realme  salbe  yeirlie  bestowit,  at  the 
sicht  of  the  magistratis  and  counsell  of  the  saidis  burrowis, 
to  the  doing  of  the  common  effayres  thairof  allanerlie, 
effcer  the  yeirlie  rowping  and  setting  thereof,  as  vse  is, 
conforme  to  his  maiesties  former  actis  and  statutis  maid 
anent  the  employing  of  the  common  guid  within  the 
saidis  burrowis;  and  that  the  samyn  be  na  vtherwayis 
bestowit  or  convertit  to  quhatsumeuir  vse,  or  alteratioun 
maid  thairanent  in  haill  or  in  part,  nochtwithstanding  of 
quhatsumeuir  comraissioun  charge  or  directioun  gevin  be 
his  maiestie  at  ony  tyme  heretofoir  be  procurement  of 
particular  parties  in  the  contrair."  But  there  is  every 
reason  to  believe  that  this  enactment  bad  little   effect 
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in  retarding  the  impoverishment  of  the  royal  burghs  by 
the  misappropriation  of  their  common  property.  The 
prevailing  abuses  again  attracted  attention  during  tbe 
reign  of  Charles  II.  In  1G82  the  Lord  High  Treasurer 
was  required,  along  with  the  Lords  Auditors,  to  call  the 
magistrates  of  all  royal  burghs  to  account  for  spending 
their  common  good ;  and  in  1684  a  special  commission 
was  issued  under  the  great  seal,  directing  the  Lord  High 
Treasurer  and  treasurer-depute  to  institute  a  strict  ac- 
counting with  the  magistrates  as  to  the  application  of  the 
common  good  of  burghs  from  the  period  of  the  Restora- 
tion in  1660,  and  to  make  the  magistrates  personally  liable 
to  the  burgh  for  all  sums  of  money  which  should  appear 
to  have  been  unduly  or  profusely  expended  by  them. 
Nothing,  however,  seems  to  have  followed  on  this  com- 
mission, which  fell  by  the  death  of  the  king  six  months 
after  it  was  issued,  and  was  not  renewed.  For  many 
years  previous  to  the  Revolution  of  1688,  the  impoverished 
condition  of  the  royal  burghs  was  the  subject  of  frequent 
complaint  to  the  Convention  of  Royal  Burghs;  and  on  9th 
July  1691  that  body  appointed  commissioners,  who  visited 
all  the  burghs  except  Wick,  Dornoch,  Kirkwall,  Bervie, 
and  Galloway,  and  reported  on  the  condition  and  state 
of  each  as  to  its  trade  and  common  good.^  No  special 
action  on  the  part  of  the  Convention  seems  to  have 
followed  on  these  reports;  but  in  1693  another  act 
was  passed  anent  the  common  good  of  royal  burghs.* 
It  sets  forth  '*that  the  royal  burroughs  of  the  king- 
dome,  erected  and  provyded  with  their  respective  publick 
goods  and  revenues  by  their  Majesties  royall  ancestors, 
are  of  late,  through  the  male  -  administration  of  the 
magistrates  and  others  to  whom  the  management  of  the 
said  publick  goods  and  revenues  hath  been  committed, 
fallen  under  great  debts  and  burthens,  to  the  diminution 


• 

*  The  Reports  of  those  Commissioners  are  printed  hy  the  Scottish 
Burgh  Records  Society  in  one  of  the  volumes  of  its  publications. 

*  lOlKI,  c.  45.     Acts  of  the  Parliaments  of  Scotland,  vol.  ix.  p.  .30'J. 
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of  the  dignity  of  estate  of  burroughs,  and  the  disable- 
ing  them  to  serve  the  Crowne  and  government  as  thejr 
ought,  and  that  the  care,  oversight,  and  control!  of  the 
said  publick  goods  and  revenues,  and  of  the  administra- 
tion thereof,  doth  undoubtedly  belong  to  their  Majesties, 
by  virtue  of  their    prerogative    royall."      It  then  de- 
clared that,  ''  alse  well  for  what  is  past  as  in  time  come- 
ing,  their  Majesties  will  give  commissions,  one  or  more,  to 
such  persons  as  they  shall  be  pleased  to  nominate,  to  in- 
quire into  the  condition  and  state  of  the  common  good  and 
revenues  whatsoever  of  all  the  royall  burroughs,  and  how 
the  samen  hath  been  heretofore,  or  shall  be  hereafter  im- 
ployed,  or  misimployed,  and  to  call  the  malversers  and  mis- 
imployers  to  make  accompt,  and  to  ordaine  and  deceme 
them  and  every  one  of  them  to  refound  and  repay,  or  other- 
ways  repair  the  burrough  or  burroughs  by  them  lesed,  as 
the  saids  commissioners  shall  find  them  lyable."     And 
''for  preventing  the  like  abuses  and  nusapplications  in 
all    time    hereafter,"    the    act    ordained    "  that    every 
burrough    royall    within    this    kingdom    shall,    betwixt 
and  the  let  day  of  November  next  to  come,  bring  the 
Lords  of  their   Majesties   Thesaury  and   Exchequer  an 
exact   stated  accompt,   in   charge    and   discharge,   sub- 
scribed by  the  present  magistrates  and  town-clerk,  of 
their  whole  public  good  and  revenue,  and  of  the  whole 
debts  and  burdens  and  incumbrances  that  doe  affect  the 
samen  ;  and  farder,"  it  was  added,  "  it  shall  not  be  lawful 
for  hereafter  to  the  magistrates  and  town  council  of  any 
burgh  royall  to  contract  any  debt,  or  give  bond  for  the 
samen,   obligeing  them   and   their  successors  in   office, 
without  a  previous  act  made  in  the  town  councell,  in  their 
fullest  conventioun,  both  of  merchants  and  deacons  of 
crafts,  condescending  upon  the  causes  and  uses  for  which 
the  saids  debte  are  contracted,  and  bonds  granted ;  certi- 
fying the  foresaids  magistrates  and  others  who  shall  con- 
tract debts  and  grant  bonds  without  the  said  previous 
act,  or  if  the  causes  and  uses  condescended  on  in  the 
said  act  shall  not  be  found  to  be  just,  true,  and  real,  that 
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in  any  of  the  saids  cases  the  saids  contracters  and  sub- 
scribers shall  be  personally  lyable,  they  and  their  heirs  and 
successors,  in  their  private  fortunes,  to  relieve  and  dis- 
burthen  the  town  of  the  saids  debts,  and  that  by  decreet 
of  the  lords  of  session,  at  the  instance  of  any  burgess  of  any 
of  the  saids  burroughs  who  hath  borne  the  office  of  pro  vest, 
baillie,  or  dean  of  gild  within  the  samen ;  but  (ue.  without) 
prejudice  always  to  the  right  and  security  of  the  party 
creditor,  as  Ukewayes,  but  (without)  prejudice  to  any 
private  person's  rights  as  to  any  of  the  saids  burghs  as 
accords.*'  In  1694  the  commission  referred  to  in  the  pre- 
amble of  this  act  was  issued,  but  no  record  of  its  proceed- 
ings is  extant,  if  any  proceedings  under  it  took  place. 

216.  Such  was  the  statute-law  of  Scotland  relative  to 
the  administration  of  burghal  property  and  revenue  till 
the  Act  3  George  IV.,  cap.  91,  was  passed  on  29th  July 
1822.  That  act,  which  is  commonly  known  as  Sir  William 
Kae's  Act,^  enacts  that  a  particular  account  of  the  common 
good  and  revenue  of  every  royal  burgh,  made  up  to  the 
date  preceding  the  general  annual  election  of  magistrates, 
shall  be  annually  stated,  and  deposited  in  the  maimer 
therein  directed.'  The  account  must  be  so  made  out  as 
to  exhibit  a  complete  state  of  the  common  good,  classed 
under  different  heads,  specifying  as  well  the  amount  of 
the  debts  owing  by  the  burgh  as  its  property ;  also  the 
amount  of  each  branch  of  revenue,  distinguishing  how 
much  thereof  has  been  received,  and  how  much  is  in 
arrear,  or  remaining  unpaid  at  the  date  of  the  account ; 
also  the  amount  of  all  sums  received,  or  loans  contracted 
for,  annuities  granted,  and  sums  received  in  consideration 
thereof  or  on  sale,  or  alienation  of  property,  distinguish- 
ing the  same  from  ordinary  revenue ;  and  also  showing 
every  sum  paid,  and  every  sum  remaining  unpaid  for,  or 
by  reason  of  any  expense  incurred  during  the  year  for 


»  See  Appendix  XIV.,  pp.  148-164. 
»  3  Geo.  IV.  c.  91,  aection  1. 
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which  such  account  is  so  made  out,  distinguishing  the 
fixed  or  ordinary  from  the  casual  or  incidental  expendi- 
ture, and  also  showing  all  cautionary  obligations,  positive 
or  conditional,  incurred  by  or  on  account  of  the  burgh, 
distinguishing  such  as  have  been  incurred  during  the 
year.  It  must  be  certified  by  the  provost,  or  actiug 
chief  magistrate,  and  must  be  deposited  in  the  office  of 
the  town-clerk  within  three  months  after  the  annual  elec- 
tion of  magistrates,  and  remain  there  for  thirty  days  after 
the  expiration  o£  the  three  months,  open  to  the  inspection 
of  the  burgesses,  who  may  state  objections  to  it  in  writ- 
ing, either  during  that  time  or  within  two  months  after 
the  expiration  of  the  thirty  days,  and  may  call  for  pro- 
duction of  vouchers.  If  the  objectors  are  not  satisfied 
with  the  explanations  given,  any  three  or  more  burgesses 
may,  within  three  calendar  months  of  the  expiration  of 
the  thirty  days,  complain  in  writing  to  the  Court  of 
Session,^  who  are  required  to  determine  the  same  in  a 
summary  manner.*  The  act  further  provides  that  when 
the  magistrates  and  town  council  of  any  burgh,  or  any 
number  of  them,  are  the  sole  trustees  for  any  charity 
foundation,  or  mortification,  an  account  shall  be  annually 
stated  and  certified  in  the  same  way  as,  but  distinct  from 
the  account  of  the  common  good  and  revenues  of  the 
burgh,  and  shall  be  deposited  in  the  town-clerk's  office  at 
the  same  time  that  the  annual  account  relative  to  the 
common  good  is  deposited,  and  shall  be  open  to  the  in- 
spection of  burgesses.  In  the  event  of  these  annual  ac- 
counts not  being  made  out  and  deposited  in  terms  of  the 
act,  the  provost,  magistrates,  and  council  of  the  burgh  are 
severally  liable  to  a  penalty  not  exceeding  £50  each,  to 
be  recovered  with  costs  of  suit  upon  information  to  the 
Court  of  Session,'  by  three  or  more  burgesses  of  the 
burgh.    One-half  of  the  penalties  is  appointed  to  go  to 


*  As  having  come  in  place  of  the  Court  of  Exchequer  in  Scotland,  by 
virtue  of  the  Act  19  &  20  Vict.,  c.  56. 

•  3  Geo.  IV.,  c.  91,  section  3. 

'  As  having  come  in  place  of  the  Court  of  Exchequer. 
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the  common  good,  and  the  other  half  to  the  burgesses 
suing  for  the  same,  or  for  such  purpose  as  the  Court 
may  direct.*  No  complaint  in  regard  to  any  annual  ac- 
count is  competent  beyond  the  term  specified  in  the  act.* 

217.  The  Act  3  and  4  Will.  IV.,  cap.  76,  sec.  32,  re- 
quires that,  on  or  before  the  15th  of  October  in  every 
year,  the  magistrates  and  council  of  every  royal  burgh 
shall  make  up  a  distinct  state  of  their  affairs,  subscribed 
by  the  chief  or  senior  magistrate,  town-clerk,  and  trea- 
surer, containing  an  account  of  all  the  funds,  properties, 
and  revenues  in  their  administration,  and  of  all  their 
transactions  in  relation  to  such  funds,  properties,  and 
revenues  since  they  came    into    office.      The   account 
must  be  brought  down  as  nearly  as  may  be  to  the 
15th  of  October,  and  must  be  kept  in  the  town-clerk's 
or  treasurer's  office,  for   the   inspection   of  any  of  the 
registered   electors,  from   the   15th  of  October  till  the 
time    of    the    annual    election.      A    frill    and    distinct 
abstract   of  the    accounts,    with    a    balance-sheet  con- 
taining all  necessary  particulars,  must  also  be  printed 
and  published  by  the  magistrates  on  or  before  the  20th 
day  of  October  annually.     This  act,  it  may  be  observed, 
only  repeals   such   laws,   statutes,   and   usages   as   are 
inconsistent  or  at  variance  with  its  provisions.      The 
requirements,  therefore,  of  the  acts  1693,  c.  45,  and  3 
Oeorge  IV.,  cap.  91,  so  far  as  consistent  with  the  Act  3 
and  4  Will.  IV.,  cap.  76,  are  still  operative. 

218.  The  common  property  of  royal  burghs  may  be 
divided  into  two  kinds, — ^that  which,  being  dedicated  to 
the  special  uses  of  the  burgh,  is  inaHenable,  and  that 
which — not  being  so  specially  appropriated — may  be  sold, 
leased,  feued,  or  otherwise  disposed  of  by  the  magis- 
trates and  coimcil  for  the  benefit  of  the  community,  in 


*  3  Geo.  IV.,  c.  01,  section  2. 
'  3  Geo.  IV.,  cap.  91  ^  section  10. 
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the  exercise  of  the  trust  of  which  they  are  the  admini- 
strators. Erskine  thus  describes  the  former :  ^ — *•  The 
second  class  of  things  naturally  capable  of  appropria- 
tion, which  the  Romans  exempted  from  conunerce  on 
account  of  their  destination  to  special  uses,  were  res 
tiniversitatis ;  that  is,  things  proper  only  to  a  borough, 
or  an  hospital,  or  a  trading  company,  or  some  other 
lawful  corporation  or  society.  The  property  of  these 
belongs  not  to  the  private  members  of  the  body  cor- 
porate, but  to  the  corporation  taken  jointly  as  such, 
and  their  use  to  every  individual  member  of  it ;  yet  so  as 
both  property  and  use  are  subject  to  the  regulations  of 
the  corporation ;  as  town  houses,  market  places,  church- 
yards, public  streets,  corporation  halls ;  the  right  com- 
petent to  the  biu'gesses  of  some  corporations  of  pasturing 
cattle  upon  the  boroughs'  common,  etc.  But,"  he  adds, 
"  the  revenues  belonging  to  a  state  or  corporate  body, 
arising  from  the  rents  of  lands,  houses,  customs,  tolls,  etc., 
are  not  to  be  classed  with  the  res  publiccs  or  universitatis  ; 
for  though  such  revenues  are  the  property  of  the  state  or 
corporation,  the  use  of  them  is  not  allowed  to  any  par- 
ticular members  of  it ;  but  are  juris  privati  as  truly  as 
any  trust  right ;  for  the  directors  or  managers  of  those 
societies,  after  having  received  these  revenues  from  the 
factors  or  others  properly  empowered  to  collect  them, 
are  bound,  as  other  trustees,  to  apply  them  for  the  be- 
hoof of  the  corporation  for  whom  they  are  trustees; 
1491,  cap.  36."  > 

^  Erskine,  B.  iL,  t.  I,  see.  7. 

*  The  name  distinction  is  recognised  by  the  Commissioners  on  munici- 
pal corporations  in  Scotland  in  the  following  passage  of  their  general 
report  m  1835 : — *^  Out  of  the  wreck  of  common  property  which  has 
escaped  the  destructiye  operation  of  the  B}Btem  we  have  been  exposing, 
the  remainder  which  still  exists  may  be  generallv  described  as  of  two  dif- 
ferent sorts  ;  the  one  of  which  has  been  consiaered  in  practice  as  alien- 
able, and  liable  for  the  payment  of  debts  ;  the  other,  such  as  does  not 
properly  admit  of  alienation  or  encumbrance. 

*'The  burghal  property  which  can  be  sold  consists  of  lands,  houses, 
mills,  fishings,  feu -duties,  and  other  descriptions  of  heritage.  These 
always  formed  the  larger  portion  of  the  common  good  of  burghs,  and,  in 
general,  are  situate  within  the  royalty,  or  in  its  immediate  neighbourhood. 
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(1.)  Recognising  this  distinction,  it  has  been  held  that 
magistrates  are  not  entitled  to  encroach  on,  or  feu  out,  any 
part  of  the  streets  of  a  burgh ;  ^  nor  to  sell  the  patronage  of 
a  church  forming  part  of  the  common  good ;  *  nor  tp  feu 
ground  belonging  to  a  burgh  which  had  always  been  used 
by  the  inhabitants  and  others  for  such  purposes  as  the 
bleaching  of  clothes  and  playing  the  game  of  golf;*  nor  to 
carry  on  operations  for  detaching  a  portion  from  a  public 
green,  which  from  time  immemorial  had  been  devoted  to 
public  exercise  and  recreation,  and  applying  it  partly  to 
widening  the  roadway  of  a  public  street,  and  partly  to 
forming  a  footpath  along  the  street ;  ^  nor  to  take  down, 
except  on  the  groimd  of  absolute  necessity,  and  imder  judi- 
cial authority,  a  steeple  forming  part  of  the  property  of  a 
burgh.'^  It  has  also  been  held  that  the  gaol  and  town 
house  of  a  burgh,  with  its  steeple  and  bell,  and  the  petty 

Arable  lands,  mills,  and  fishings  are  let  for  the  duration,  and  under  the 
stipulations,  usual  in  the  district,  and  houses  from  year  to  year ;  but, 
in  some  instances  leases  of  longer  duration  have  been  granted,  where  a 
larger  rent  was  given  for  a  particular  use,  as  for  nursery  ground. 

^^  Several  burghs  possess  personal  property,  which  usually  consists  of 
shares  in  joint>stock  companies,  or  of  debts  due  by  public  trustees,  or 
private  persons.  The  former  have  almost  imiformly  been  acquired 
for  purposes  beneficial  to  the  burgh,  such  as  the  introduction  of  water 
or  gas.  In  order  to  facilitate  commercial  intercourse,  shares  have,  bv 
some  burghs,  been  purchased  in  road  or  harbour  trusts,  but,  although 
well  intended,  this  mode  of  investment  is,  in  general,  imprudent,  because 
it  is  seldom  profitable,  is  subject  to  great  depreciation,  and  cannot  be 
easily  realised. 

^*  The  property  not  usually  saleable  consists  of  public  buildings,  such  as 
churches,  town  halls,  and  market  places,  and  common  greens,  or  grounds 
set  apart  for  the  general  use  or  enjoyment  of  the  inhabitants.  Laige 
sums  have  occasionally  been  expended  in  building  churches  and  market 
places ;  and,  although  not  converted  into  capital,  the  expenditure,  in 
many  instances,  has  been  proper,  as  well  for  obvious  public  reasons,  as  on 
account  of  the  annual  revenue  derived  from  it."    (General  Report,  p.  32.) 

»  Young  V,  Dobson,  2d  February  1816,  19  F.C.,  75. 

Magistrates  of  Montrose  v.  Scolt  of  Brotherlaw,  27tli  February  1762, 
Mor.  13175. 

>  Wallace  v.  The  Magistrates  of  St  Andrews,  27  th  February  1824 ;  2  S. 
758,  (N.E.,  629)  21  F.C.,  481. 

'Kelly  and  Others  v.  The  Magistrates  of  Burntisland,  1812,  mentioned 
in  note  by  Lord  Cunningham  (Ordinaiy)  in  Home  v.  Young,  18th  De- 
cember 1846,  9  D.,  2U3. 

« Adams  v.  The  Magistrates  of  Glasgow,  10th  June  1868,  40  Jur.,  524. 

e  Crawford  v.  The  Magistrates  of  Paisley,  10th  March  1870,  8  Macph., 
693  ;  42  Jur.,  350. 
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customs  could  not  be  sold  for  behoof  ot  creditors  under  a 
ranking  and  sale;^  that  certain  rights  or  privileges  of 
fishing,  which  belonged  to  the  individual  inhabitants  of  a 
burgh,  as  a  matter  of  amenity,  and  which  had  never  been  a 
source  of  patrimonial  gain  to  the  burgh,  could  not  be  sold 
for  behoof  of  its  creditors ;  •  that  petty  customs  leviable  by 
magistrates  in  virtue  of  the  charter  of  erection  could  not 
be  attached  for  the  debts  of  the  burgh,  but  were  appli- 
cable exclusively  to  defraying  its  proper  municipal 
expenses;*  and  that  no  distinction  exists  between  the 
right  to  levy  petty  customs  and  the  customs  levied  by 
virtue  of  that  right,  nor  between  the  customs  necessary 
for  the  maintenance  of  the  public  functions  of  the  burgh 
and  the  surplus  not  required  for  that  pui'pose, — the 
measure  of  what  is  necessary  being  the  extent  of  the 
grant  itself/ 

(2.)  Subject  to  certain  conditions,  to  be  afterwards  ex- 
plained, the  magistrates  may  lectse,  sell,  or  feu,  for  ade- 
quate consideration,  the  common  good  of  burghs,  not 
destined  to  special  uses,  when  the  act  is  unequivocally 
beneficial  to  the  burgh.  The  only  limitation  upon  their 
powers  in  this  respect  is  thus  stated  by  Erskine:* — 
*^  Leases  for  a  longer  tei-m  than  three  years  of  the 
rents  of  the  revenue  of  boroughs  royal,  whether  pro- 
ceeding from  lands,  fishings,  mills,  or  other  subjects 
yielding  a  yearly  profit,  are  prohibited  by  1491,  c.  36. 
But  there  is  no  limitation  with  respect  to  leases  or  feus 
of  the  lands  or  other  subjects  themselves,  which  there- 
fore may  be  still  lawfully  granted  by  the  magistrates  and 
common  council,  as  if  the  statute  had  not  been  enacted. 
(Dean,  4th  July  1752,  M.,  2522.)  For  no  more  was  meant 
by  the  legislature  than  to  forbid  the  granting  of  leases  to 

*  Phiu  V,  The  Magistrates  of  Auchtermuchty  and  Officers  of  State,  22d 
May  1827,  6  S.,  690  (N.  E.  644). 

>  Beck  V.  The  Magistrates  of  Lochniaben,  10th  July  1839, 1  D.,  1212. 

'Magistrates  of  Lochmnben  v.  Beck,  16th  November  1841,  4  D.,  16. 

^Kerr  v.  The  Magistrates  of  Linlithgow,  14th  January  1865,  3 
Macuh..  370 ;  37  Jur.,  172. 

sErsune,  B.  ii.,  t.  3,  sec.  15. 
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those  who  thereby  became  entitled  to  the  tack  duties 
payable  by  the  tacksmen  or  tenants,  and  who,  under  the 
pretence  of  their  undertaking  the  hazard  of  the  deficiencies 
or  bankruptcy  of  these  tacksmen,  frequently  obtained 
such  general  leases  at  a  considerable  under  value ;  which 
sort  seems  to  have  been  known  in  our  law  as  early  as 
Iter  Camerarii,  c.  39,  sec.  37."  Since  Erskine  wrote,  how- 
ever, the  legislature  has,  by  the  Act  3  Geo.  IV.,  c.  91, 
prohibited  the  feuing,  alienation,  or  leasing  for  more  than 
a  year,  of  any  part  of  the  common  good  of  a  burgh,  imless 
by  public  roup;  and  feuing  or  alienation  without  the 
authority  of  a  previous  act  of  council.^ 

The  following  decisions  illustrate  the  law  on  this  subject. 
In  the  case  of  the  Magistrates  of  Edinburgh  v.  Paterson,* 
reduction  was  sought  of  a  feu  and  of  a  tack  of  Leith  Links 
for  two  periods  of  nineteen  years,  on  the  ground  that  the 
feu  and  tack  were  alienations  of  the  common  good,  and 
that  the  latter  was  granted  for  an  inadequate  consideration, 
and  not  by  public  roup.  The  court  repelled  the  reasons  of 
reduction,  and  sustained  both  the  feu  and  the  tack ;  but 
afterwards  allowed  a  proof  before  answer,  meaning  that 
they  would  sustain  the  reasons  of  reduction  if  the  con- 
sideration was  found  to  be  inadequate.  In  M*Ghie  and 
Others  v.  the  Magistrates  of  Edinburgh,*  reduction 
of  a  tack  of  customs,  on  the  groimd  that  it  was 
granted  for  undervalue  and  without  a  public  roup,  was 
refused,  reserving  to  the  pursuers  to  insist  against 
the  magistrates  for  maladministration.  In  Dean  v.  the 
Magistrates  of  Irvine,*  it  was  held  that  the  limitation 
which  the  act  1535,  c.  35,  introduced,  applied  only 
to  leases  of  the  rents  and  revenues  of  burghs  derived 
from  lands,  fishings,  mills,  or  other  subjects  yielding  a 


'  See  No.  223  of  these  Observations. 

"  Magistrates  of  Edinburgh  v.  Patersoh,  let  February  1690,  Mor.,2496. 

'  M^Ghie  and  Others  v.  The  Magistrates  of  Edinburgh,  16th  Decem- 
ber 1735,  Mor.,  2601. 

*  Dean  v.  The  Magistrates  of  Irvine,  4th  July  1762,  Mor.,  2522. 
£lchie8,  voce  Burgh  Royal,  No,  33 ;  Notes,  p.  82.  See  also  No.  31 :  Notes, 
p.  31. 

2b 


378  RIGHTS,  DUTIES,  AND  LIABIUTIES  OP    [ObeciratioM. 

yearly  rent,  and  did  not  restrict  the  right  of  magistrates 
to  feu  or  lease  these  lands  and  subjects  themselves  for 
the  benefit  of  the  community.  In  M*Dowal  r.  the  Magis- 
trates of  Glasgow,^  it  was  held  that  the  magistrates 
were  entitled  to  sell  a  superiority,  part  of  the  common 
good  of  the  burgh,  and  to  apply  the  price  in  pay- 
ment  of  debt;  and  in  the  Magistrates  of  Selkirk  v. 
Clapperton,'  it  was  held  that  magistrates  cannot  grant  a 
feu  of  burgh  property  without  the  authority  of  an  act  of 
coimcil. 

(3.)  The  powers  of  magistrates  to  bind  the  community, 
and  also  the  common  good  in  so  far  as  it  is  not.  destined 
to  special  uses,  are  thus  stated  by  Bankton': — **The 
magistrates  and  to>vTa  council  may  grant  bonds  for 
affecting  the  community,  and  its  public  funds,  and  ^yen 
the  gi-anters  of  them  in  their  private  capacity,  and 
their  heirs,  if  they  had  not  only  bound  themselves  in 
their  pubUc  capacity,  and  their  successors  in  office, 
and  thereby  the  borrow,  but  likewise  themselves  and 
their  heirs  in  a  private  capacity;  or,  if  there  was 
fraud  on  their  part  in  the  contracting,  or  if  the  money 
was  applied  to  their  own  particular  use.  But  such 
bonds  will  not  affect  the  other  burgesses  or  heritors 
in  their  persons  or  private  estates,  and  which  rule  will 
hold  as  to  the  representatives  of  all  other  communities 
and  corporations.  But  regularly  magistrates,  after  de- 
mission from  the  office,  are  not  liable  for  bonds  granted 
by  them  ratione  officii^  or  on  account  of  such  character,  but 
only  the  magistrates  for  the  time,  and  the  community.* 
The  magistrates  and  town  council  cannot  release  a  bond 
granted  to  the  borrow,  without  payment  of  the  sum, 
even  tho'  such  discharge  were  given  for  good  deeds  done 
to  the  burgh;   for  such  affected  pretences,  were  they 

'  M^Dowal  V.  The  Magistrates  of  Glasgow,  18th  November  1768, 
Mor.,  2625. 

3  The  Magistrates  of  Selkirk  v.  Glapperton,  11th  June  1828,  6  S., 
965 ;  3  F.,  994. 

'  B.  IV.,  t.  19,  section  2. 

*  Boyne,  16th  February  1696,  Fount. 
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allowed,  might  be  very  detrimental  to  the  corporation."  * 
And  again,* — "Tho'  the  community  is  liable  for  the  deeds 
of  their  magistrates,  and  has  not  the  benefit  of  restitution, 
yet,  if  the  debt  is  contracted  without  a  previous  act  of 
the  town  council,  expressing  the  causes  and  uses  for  which 
the  money  is  borrowed,  the  magistrates  who  signed  the 
bond,  and  their  heirs,  are  bound  to  relieve  the  corpor- 
ation, unless  it  is  proved  the  money  was  applied  for 
the  utility  of  the  burgh.*  Relief  is  likewise  granted  to 
the  burgh  against  the  magistrates,  as  above,  even 
tho'  an  act  of  council  regularly  preceded  the  loan,  if  it 
is  afterwards  found  that  the  causes  therein  expressed 
were  not  just  and  real.  Action  for  behoof  of  the  borrow 
is  competent  in  these  cases  before  the  Lords  of  Session,  at 
the  instance  of  any  burgess  who  had  borne  the  office  of 
provost,  bailie,  or  dean  of  guild  within  it ;  but  still  the 
bond  is  good  to  the  creditor,  whether  an  act  of  council 
preceded  the  loan,  or  not,  and  whether  the  money  was 
profitably  employed  for  the  behoof  of  the  town,  or  not." 

The  following  decisions  illustrate  the  law  on  this  sub- 
ject. In  the  case  of  the  Archbishop  of  St.  Andrews  v. 
the  Magistrates  of  Glasgow,*  the  magistrates  sought 
reduction  of  a  bond  granted  by  their  predecessors  to  the 
archbishop  for  a  tack  of  the  teinds  of  Glasgow,  on  the 
ground  that  the  bond  was  prejudicial  to  the  town,  in 
respect  that  the  consideration  therefor  was  inadequate. 
The  court  repelled  the  reason  of  reduction,  but  reserved 
action  against  the  magistrates  who  granted  the  bond.  In 
Ross  V.  the  Magistrates  of  Tain,*  a  bond  was  granted  by 
nine  of  fifteen  councillors  in  favour  of  the  provost,  without 
any  previous  act  of  coimcil  stating  the  causes  and  uses  for 
which  the  sum  in  the  bond  was  borrowed.    The  court  held 

^  Magistrates  of  Glasgow  v.  Barns,  3d  March  1685,  Mor.,  2515, 
referred  to  by  Bankton  as  **•  Harciis  (magistrates),  March  3,  1688,  towa 
of  Glasgow.*' 

'  B.  L,  t.  7,  section  105. 

'  Boss,  18th  February  1711,  Mor.,  2499. 

*  The  Archbishop  ot  St  Andrews  v.  The  Magistrates  of  Glasgow, 
24th  November  1685,  Mor.,  2496. 

*'BoiS  V.  The  Magistrates  of  Tain,  13th  Febmary  1711,  Mor.,  2490. 
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• 

that  the  heir  of  the  grantee  must  prove  the  onerous 
cause  for  which  the  bond  was  granted,  and  that  the  sum 
borrowed  had  been  applied  for  the  benefit  of  the  burgh. 
In  Honieman  v.  the  Town  of  Dysart,^  the  magistrates, 
who  had  granted  a  bond  to  one  of  the  ministers  for  arrears 
of  stipend,  on  which  the  succeeding  magistrates  had  paid 
interest,  were  found  liable  in  solidum  to  pay  the  sum  in 
the  bond  and  arrears  of  interest;  but  extract  of  the 
decree  was  superseded  and  the  inhabitants  ordained  to 
be  stented  in  relief.  A  similar  course  was  followed 
with  reference  to  a  bond  granted  for  the  salary  of  the 
schoolmaster  and  the  stipend  of  the  second  minister.* 
In  Bowie  v.  Wilson,*  the  court  held  that,  under  a  bond 
granted  by  the  magistrates  of  Culross  as  magistrates,  and 
in  which  they  bound  themselves,  conjunctly  and  severally, 
and  their  successors  in  office,  the  granters  who  had  gone 
out  of  office  were  not  liable,  but  only  the  town  for  whose 
behoof  the  money  had  been  borrowed.  But  in  Clelland 
V.  the  Magistrates  of  Pittenweem  and  Others,*  it  was 
held  that  magistrates  who  had  granted  a  bond  were,  by 
the  special  terms  of  it,  Uable  after  they  had  demitted 
office;  but  that  their  successors  in  office,  who  had  also 
been  charged  for  payment,  were  liable  by  the  public  law, 
which  empowers  magistrates  to  bind  their  successors  in 
office ;  and  that  a  charge  once  given  to  the  magistrates 
in  office  for  the  time,  does  not  fall  by  their  going  out 
of  office.  And  in  Livy  r.  Mudie  and  Others,*  certain  per- 
sons who  had  been  charged  to  pay  a  sum  due  imder  bond 
granted  by  them  as  magistrates  of  Arbroath,  were  held  not 
to  be  personally  liable  except  while  in  office,  and  while  the 
funds  of  the  bTu?gh  were  under  their  administration,  and 
were  found  entitled  to  suspension  without  caution,  on 
granting  conveyance  of,  or  security  on,  the  town's  funds. 

'  Honieman  v.  The  Town  of  Dysart.  January  1685,  Mor.,  2510. 
t  Lawson  v.  Simaon  and  Others,  Feoruary  1686,  Mor.,  2510. 
>  Bowie  V.  Wilaon,  7th  February  1696,  Mor.,  2511. 
*  Clelland  v.  The  Magistrates  of  Pittenweem  and  Others,  10th  July 
1762,  Mor.,  2611.     Elchies,  voce  Burgh  Royal,  ^o.  85. 
B  Livy  V.  Mudie  and  Others,  6th  August  1774,  Mor.,  2512. 
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(4.)  The  validity  of  acts  of  magistrates  rightfully  in 
possession  of  office,  as  binding  on  the  community,  ex- 
tends also,  as  has  been  shown,  to  acts  of  magistrates  in 
the  exercise  of  the  functions  of  magistracy,  though  their 
election  may  afterwards  be  reduced.  This  forms  the 
subject  of  special  enactment  in  16  Victoria,  c.  26,  sec- 
tion 6;  but  the  same  principle  was  recognised  in  deci- 
sions previous  to  the  passing  of  that  Act.^ 

(5.)  When  a  royal  burgh  has  property,  it  may  be 
sequestrated,  and  a  judicial  factor  appointed,'  who  will 
be  authorised  to  sell  the  property,  in  so  far  as  not  destined 
to  special  uses,  and  distribute  the  proceeds  among  the 
creditors  of  the  burgh.*  It  would  also  appear  that,  apart 
from  sequestration  under  the  Bankruptcy  (Scotland) 
Act  1856,  a  burgh  can  be  made  notour  bankrupt  under 
section  7  of  that  statute,  on  the  petition  of  the  burgh 
itself  with  consent  of  a  creditor.*  This  could  not  be  done 
previous  to  the  Bankruptcy  Act  of  1856.*^ 


»  Muirhead  v.  The  Town  of  Haddington,  30th  June  1748,  Mor.,  2606. 
Elchies,  voce  Burgh  Royal,  Ko.  28  ;  Kotes,  p.  79.  In  this  case  the  com- 
munity were  held  liable  for  accounts  incurred  to  the  agent  of  the  magi« 
strates  and  council,  though  their  election  was  afterwards  reduced,  they 
being  at  the  time  when  the  accounts  were  incurred  in  the  exercise  of  the 
magistracy*  and  in  possession  of  the  revenues  of  the  burgh.  In  another 
case,  however  (I'he  Magistrates  of  Pittenweem  v,  Alexanders  and  Others, 
15th  July  1774,  Mor.,  2527),  a  bond  which  had  been  granted  by  magi- 
strates in  office  to  an  agent,  for  defending  them  against  a  complaint, 
which  resulted  in  their  election  being  voided  on  the  sround  of  bribery  and 
corruption,  was  i^uced  at  the  instuiceof  the  subsequent  magistrates,  so 
far  as  related  to  the  community ;  reserving  to  the  assignee  of  the  bond 
his  action  against  the  granters,  and  to  them  their  defences.  Here,  how- 
ever, the  bond  had  been  assigned  to  the  person  for  whose  behoof  the 
former  magistrates  had  been  bribed,  and  he  seems  to  have  been  aware  of 
the  bribery,  and  of  the  consideration  in  respect  of  which  the  bond  was 
granted. 

See  No.  192  of  these  Observations,  and  the  cases  therein  referred  to. 

sBeck  V.  The  Magistrates  of  Lochmaben,  30th  June  1836,  14 
S.,  1056. 

s  Magistrates  of  Lochmaben  v.  Beck,  supra.  Wotherspoon  and  Hope 
V.  The  Magistrates  of  Linlithgow,  19th  December  1863  ;  2  Macph., 
848  ;  36  Jur.,  171. 

*  See  opinion  by  Lord  Barcaple  (Ordinary)  in  the  case  of  Wother- 
spoon and  Hope  v.  The  Magistrates  of  Linlithgow,  supra, 

'^Hogan  V.  Wilson  and  Magistrates  of  Musselburgh,  19tb  February 
1863,  16  D.,  417. 
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219.  It  seems  to  be  settled  that  burgesses  of  royal 
burghs  are  not  entitled  under  the  Acts  1491,  c.  19 ; 
1535,  c.  35  ;  1593,  c.  39 ;  and  1693,  c.  45,— to  all  of  which 
reference  has  been  made,  to  impugn,  judicially,  the  ac- 
counts of  the  property  and  revenues  of  these  burghs,  or 
to  call  the  magistrates  and  councils  to  a  general  ac- 
counting.    This  right  appears  to  exist  only  in  the  crown.^ 

In  1683  the  right  of  burgesses  to  impugn  the  ac- 
counts of  the  magistrates  was  negatived  by  the  Court  of 
Exchequer.  On  that  occasion  the  court  refused  to  sustain 
process  at  the  instance  of  private  burgesses,  so  as  to  make 
it  (zctio  vere  popularia,  but  found  that  by  the  acts  1491,  c.  19, 
and  1536,  c.  35,  the  High  Treasurer  (as  come  in  place  of 
the  old  Chamberlain  and  his  Aire)  may  call  the  magis- 
trates of  any  burgh  to  account  how  they  spend  their 
common  good.^  Another  attempt  to  call  magistrates  to 
account  for  alleged  misapplications  of  burghal  revenues 
was  made  in  the  Court  of  Session  in  1748,  by  burgesses 
of  Selkirk ;  but  the  opinions  indicated  by  the  judges  were 
so  unfavourable  to  the  pursuers  that  they  did  not  venture 
to  press  for  judgment.^  In  1752  some  of  the  burgesses  of 
Irvine  instituted  proceedings  against  the  magistrates,  but 
the  court  held  that  the  pursuers  could  not  call  the  magis- 
trates to  account  for  the  town's  revenues.*  In  1771 
certain  burgesses  and  inhabitants  of  Einghom  sued  the 
magistrates  in  the  Court  of  Session  for  a  general  account- 


1  See  Nos.  215  and  216  of  these  Observations. 

^  Captain  Thomas  Hamilton  v.  Sir  James  Fleming  and  other  Magis- 
trates of  Edinburgh,  3()th  March  1683.  Fountainhairs  Histoncal 
Notices  of  Scottish  Affairs  (Bannatyne  Club),  I.,  433  ;  Fountain- 
hall's  Decisions,  J.,  231. 

'  Lang  and  other  Burgesses  of  Selkirk  r.  The  Magistrates,  28th 
November  1748.  Elchies,  voce  Burgh  Royal,  No.  27.  Notes,  p.  79. 
Remarkable  Decisions  of  the  Court  of  Session  from  1730  to  1752, 
p.  181  ;  Mor.  2516. 

*  Burgesses  of  Irvine  v.  The  Magistrates,  80th  June  1752,  Elchies, 
voce  Burgh  Royal,  No.  31 ;  Notes,  p.  81.  This  seems  to  be  the 
same  case  as  Dean  v.  The  Magistrates  of  Irvine,  4th  July  1752,  re- 
ported in  Mor.,  2522,  though  it  is  separately  referred  to  by  Elchies, 
No.  83  ;  Note's,  p.  82. 
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ing,  and  for  inspection  of  the  accounts  of  the  common 
good  and  revenue  of  the  burgh.  The  court,  however, 
held  that  a  general  action  for  accounting,  or  general  in- 
spection of  accounts,  at  the  instance  of  each  burgess, 
could  not  be  listened  to ;  and  that  all  accounting 
relative  to  the  common  good  and  revenue  of  burghs 
was  competent  only  in  Exchequer.^  In  1787  several 
burgesses  of  Dumbarton  petitioned  the  Court  of  Ex- 
chequer to  have  the  accounts  of  the  burgh  examined, 
pursuant  to  the  provisions  of  the  Act  1535,  c.  35,  but  the 
court  overruled  the  application,  mainly  on  the  groxmd 
that  the  statute  had  never  been  in  observance,  and  had 
fallen  into  desuetude  almost  from  its  date ;  and  that,  even 
if  it  had  been  in  observance  down  to  the  Union,  the 
change  in  the  constitution  of  the  Court  of  Exchequer  had 
abrogated  that  jurisdiction.*  In  1820,  again,  an  action 
was  brought  before  the  Court  of  Session  by  burgesses 
of  Inverurie  against  the  magistrates,  charging  them 
with  gross  mismanagement  of  the  burgh  property  and 
revenues,  and  concluding  that  the  magistrates  should 
be  ordained  to  bring  specified  sums  to  the  credit  of  the 
burgh,  and  to  enter  into  a  general  accoimting.  But  the 
court  found  that  questions  concerning  the  management 
of  the  common  good  and  revenues  of  royal  burghs,  or  the 
contraction  of  debts  by  the  magistrates,  were  incompe- 
tent before  the  Court  of  Session,  except  in  so  far  as  juris- 
diction was  conferred  by  the  statute  of  1693,  c.  45  ;  and 
that  burgesses  have  no  title  to  complain  of  acts  of  mis- 
management on  the  part  of  the  magistrates  which  do  not 
directly  affect  their  private  and  patrimonial  rights.^ 
The  result  of  the  proceedings  which  have  been  taken 

^  Gilchrist  and  Others  v.  Tho  Magistrates  of  Kioghom,  5th  March 
1771,  Mor.,  7866. 

'  General  Report  of  Commissioners  on  Municipal  Corporations  in 
Scotland,  1835,  p.  29. 

'  BurgeAses  v.  The  Magistrates  of  Inyerurie,  14th  Decemher  1820. 
20  F.  C,  218.  There  is  a  case,  Ainslev  and  Others,  bnrffesses  of  Jedburgh, 
V.  The  Magistrates,  8th  July  1707,  Mor.,  7330,  which  seems  to  support 
an  opposite  view,  but  it  most  be  held  to  be  overruled  by  the  Inverurie 
and  other  later  cases. 
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by  burgesses  against  magistrates  and  cotmeils  of  royal 
burghs,  under  the  Act  3  Geo.  IV.,  cap,  91,  is  described 
by  the  Royal  Commissioners  on  Municipal  Corporations 
in  Scotland.  **It  is  unquestionable,"  they  say,  "that 
the  provisions  of  that  act,  however  well  intended,  have 
proved  nearly  useless."  ^ 

The  Act  3  and  4  Will.  IV.,  cap.  76,  gives  registered 
municipal  electors  a  right  to  inspect  the  annual  accounts 
made  up  in  terms  of  its  requirements,  and  provides  for 
publication  of  abstracts  of  these  accoimts,  but  confers  no 
right  either  on  burgesses  or  electors  to  challenge  the 
accounts." 

220.  But  burgesses  may  sue  the  magistrates  and  coun- 
cil to  have  their  individual  patrimonial  rights  declared 
and  protected,  and  also,  it  would  seem,  to  prevent  special 
acts  of  maladministration  with  reference  either  to  the 
heritable  property  of  the  burgh  or  its  revenues. 

The  following  decisions  illustrate  the  law  on  this 
subject.     In  the  case  of  Johnston  v.  the  Magistrates  of 

'  In  their  report  oq  Municipal  Corporations  in  Scotland,  in  1835,  the 
Royal  Commissioners  said, — '*  However  well  intended,  it  is  now  un- 
questionable that  the  provisions  of  this  act  [3  Geo.  IV.,  cap.  91]  have 
proved  nearly  useless.  There  have  been  six  different  suits  under  it,  in  three 
of  which  the  burgesses  failed  ;  in  one  they  were  successful,  and  in  two 
others  the  proceedings  were  not  brought  to  a  conclusion.  The  first  of  these 
suits,  whicn  was  instituted  by  the  burgesses  of  Nairn,  will  be  sufficient  to 
illustrate  the  practical  difficulties  which  arose.  In  1823  an  information 
was  filed  at  the  instance  of  certain  burgesses  against  the  magistrates,  for 
the  penalties  exigible  under  the  8th  section  of  the  Act,  on  the  allegation 
that,  in  the  sale  of  certain  lands,  the  statutory  provisions  had  not  been 
complied  with.  It  was  necessary  to  prove  that  the  complainers  were 
burgesses;  and  their  legal  advisers,  who  were  cognisant  only  of  the  law 
of  Scotland,  were  of  opinion  that  the  production  of  burgess  tickets,  and 
the  testimony  of  the  town-clerk,  would  be  sufficient  evidence.  Burgess- 
tickets  are  usually  in  the  form  of  extracts  or  certified  copies,  taken  from 
the  records  of  the  town  council,  subscribed  by  the  clerk,  and  in  Scottish 
courts  are  admitted  as  evidence  of  burgess-ship.  But  a  different  rule 
prevailed  in  the  Exchequer,  which  affected  to  observe  the  English  forms 
of  judicial  procedure;  and,  on  producing  those  documents  as  evidence, 
the  objection  was  taken  that,  by  the  law  of  England,  extracts,  although 
authenticated,  are  not  evidence,  so  long  as  the  principal  record  is  extant. 
The  objection  was  sustained  ;  and  production  of  the  record  having  been 
called  for,  and  not  made,  a  verdict  against  the  complainers  was  imme- 
diately directed  and  given,  which  was  followed  by  heavy  costs.  Jt  is 
understood  that,  had  this  objection  been  unsuccessful,  numerous  other 
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Edinburgh,^  the  title  of  a  burgeew  to  pursue  a  reduction  of 
a  feu,  granted  by  the  magistrates,  of  the  mills  belonging 
to  the  city,  was  sustained,  on  the  ground  that  if  the 
magistrates  malverse  in  setting  the  common  good,  they 
may  be  sued  for  malversation  by  the  party  lesed,  and 
he  may  also  pursue  reduction  against  the  person  pre- 
ferred. In  Anderson  and  Others  r.  Magistrates  of  Ren- 
frew,"  certain  burgesses  having  raised  a  reduction  of 
a  long  lease,  granted  by  the  magistrates  and  council, 
of  common  property  over  which  the  pursuers  had  ac- 
quired a  right  of  pasturage  by  immemorial  possession,  the 
title  of  the  pursuers  as  private  burgesses  to  sue  was 
objected  to,  but  was  sustained.  In  Burgesses  of  Irvine 
r.  the  Magistrates,*  the  title  of  burgesses,  as  heri- 
tors and  burgesses,  to  quarrel  a  lease  by  the  magis- 
trates of  their  commonty  was  sustained,  in  respect  of 
their  immemorial  custom  of  pasturing  cattle  upon  it. 
In  Gilchrist  and  Others  v,  the  Magistrates  of  Kinghom,* 
the  court,  while  dismissing  an  action  for  general  account- 

techoical  objections,  derived  from  English  practice,  were  in  reserve, 
some  of  which  must  have  been  sustained.  A  detail  of  the  causes  of 
failure  in  the  other  cases  would  be  superfluous ;  and  it  is  sufficient  to 
observe  that,  in  the  opinion  of  the  country,  this  statute  is  not  fitted  to 
a£ford  any  practical  remedy."    General  Report,  p.  80. 

Erskine  thus  states  the  law  applicable  to  Nos.  219  and  220  of 
these  Observations. — "  Ever  since  the  Revolution  the  care  of  the  revenues 
of  boroughs  is,  by  1693,  cap.  28,  declared  to  belong  to  the  crown. 
Hence,  the  maladministration  of  borough  revenues  is  to  be  considered 
rather  as  a  matter  of  public  government  than  the  subject  of  a  popular 
action  in  a  court  of  law ;  and,  therefore,  no  private  burgess,  or  num- 
ber of  burgesses,  seem  entitled  to  such  action  against  their  magis- 
trates. Yet  where  the  burgesses  have  a  patrimonial  interest,  ex  gr,^  of 
pasturage  in  any  commonty  granted  to  the  borough,  they  have  a  right  to 
sue  the  magistrates  for  declaring  that  interest  which  belongs  to  them  as 
private  burgesses."  (B.  I.,  t.  4,  sec.  23.)  But  see  the  opinions  of  the 
judges  in  Aitchison  v.  The  Magistrates  of  Dunbar,  4th  February  1886 
14  §.,  421 ;  11  F.,  349 ;  quoted  in  footnote  to  No.  222  of  these  Observa- 
tions. 

^Johnston  v.  The  Magistrates  of  Edinburgh,  23d  July  1735,  Elchies, 
voce  Burgh  Royal,  No.  4. 

'  Anderson  and  Others  v.  The  Magistrates  of  Renfrew,  80th  Jane 
1752,  Mor.,  2539. 

'  Burgesses  of  Irvine  v.  The  Magistrates,  30th  June  1752,  Elchies,  voce 
Burgh  Hojal,  No.  31,  notes,  p.  81.    See  footnote  K  p.  383. 

^  (jilchrist  and  Others,  v.  The  Magistrates  of  Kinghorn,  5th  March 
1771,  Mor.,  7366. 
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ing,  declared  that  when  individuals  complained  of  a  par- 
ticular wrong,  the  action  would  be  sustained,  and  redress 
given.  In  Baxter  and  Others,  burgesses  of  Cupar,  v,  Monro,^ 
the  court  suspended  an  act  of  the  town  council  granting 
£40  to  Monro,  a  vintner  in  the  burgh,  upon  the  narrative 
of  good  services  to  the  town.  The  title  of  the  pursuers 
was  challenged,  but  was  sustained  after  full  discussion. 
And  in  Magistrates  of  Lauder  v.  Spence  and  Others,' 
the  burgesses  and  magistrates  having  instituted  mutual 
actions  of  declarator  relative  to  their  respective  interests 
in  a  common ty,  the  court  held  that  although  each  burgess 
might  sue  for  his  individual  interest,  yet,  as  the  action 
at  the  instance  of  the  burgesses  was  raised  by  them  as 
a  body,  it  must  be  dismissed,  as  they  were  not  a  corpora- 
tion ;  and  it  was  the  more  irregular  in  that  it  concluded 
for  decree  in  favour  of  all  the  burgesses,  while  they  were 
not  all  pursuers. 

221.  A  minority  of  a  town  council  may  challenge  an 
act  of  council  with  reference  to  the  alienation  or  adminis- 
tration of  the  property  of  a  royal  burgh  on  the  ground 
either  that  it  is  ultra  vires  or  that  it  is  against  the  interests 
of  the  community.  Of  this  there  are  illustrations  in  the 
cases  of  Baxter  and  Others  v.  Monro,*  Aitcheson  v.  the 
Magistrates  of  Dunbar,*  and  Nicol  r.  the  Magistrates  of 

*  Baxter  and  Others  r.  MoDro,  1772,  Brown^s  Sup.,  voce  Title  to 
Pursue,  vol.  v.  p.  629.  The  reporter  states  that  the  challenge  was 
brought  at  the  instance  of  some  magistrates  and  councillors  of  the  burgh ; 
*'  but  this,'*  he  adds,  "  does  not  seem  to  make  any  difference." 

*  Magistrates  of  Lauder  r.  Spence  and  Others,  17th  Ma j  1821,  IS., 
17  (N.  E.,  16). 

*  In  Baxter  and  Others,  burgesses  of  Cupar,  v.  Monro,  supra^  some 
magistrates  and  councillors  of  the  burgh  successfully  challenged  an  act 
of  the  town  council,  by  which  £40  was  granted  to  Monro  on  the 
narrative  of  good  services  to  the  town. 

*  Aitcheson  r.  The  Magistrates  of  Dunbar,  4th  February  1836,14  S.,421 ; 
11  F.,  849.  In  this  case  a  minority  of  the  town  council  of  Dunbar  insti- 
tuted an  action  in  the  Court  of  Session,  to  have  a  resolution  of  the  council, 
by  which  it  was  alleged  the  property  of  the  burgh  was  proposed  to  be 
improperly  alienated,  declared  to  be  illegal  and  reduced.  In  defence,  it 
was  pleaded — (1)  that  the  pursuers,  as  burgCRses,  had  no  title  to  insist 
in  the  action,  the  act  complained  of  not  affecting  their  private  and  patri- 
monial interests ;  and  that  the  circumstance  of  their  being  a  minority  of 
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Aberdeen.  In  the  case  last  named  the  court,  while 
holding  that  they  possessed  jurisdiction  to  prevent 
abuse  in   the   exercise   of  power   or   discretion   on   the 


the  town  council,  as  well  as  burgesses,  could  not  of  itself  give  them  a  title ; 
(•2)  that  the  pursuers  had  no  interest  to  insist  in  the  action,  in  respect 
that,  before  it  was  instituted,  the  act  of  council  thereby  challenged  had 
been  voluntarily  rescinded  and  annulled;   and  (3)  that  the  Court  of 
Session  had  no  jurisdiction  in  such  a  question,  which  was  one  of  public 
moment,  and  relating  to  the  maladministration  of  the  property  of  the 
burgh.     The  statute  1693,  c.  28,  it  was  pleaded,  was  rerjuired  to  give  the 
Court  of  Session  iurisdiction  in  the  particular  case  of  the  magistrates  con- 
tracting debt  without  a  previous  act  of  council,  thereby  implying  that  it 
had  no  jurisdiction  in  such  matters  at  common  law,  and  the  statute  3  Geo. 
IV.,  c.  91,  points  out  the  Court  of  Exchequer  as  the  proper  tribunal  in 
which  to  seek  redress  in  such  a  case  as  the  present.    The  Lord  Ordinary 
(Cockburn)  repelled  the  defences,  and  issued  the  following  note  : — 
(1.)  "  None  of  the  authorities  relied  on  by  the  defenders  support  the 
first  defence—  the  pursuers  being  not  mere  burgesses,  but  a  minority  of 
the  town  counciL     (2.)  The  second  defence  overlooks  that  the  pursuers 
do  not  merely  seek  to  have  the  act  of  council  rescinded,  but  to  have  it 
declared  illegal,  without  which  it  might  be  re-enacted  at  pleasure. 
(3.)  The  3  Geo.  IV.,  c.  91,  applies  to  cases  of  accounting  and  of  aliena- 
tion, not  to  proceedings  like  the  one  now  challenged."    The  defenders 
reclaimed,  but  the  Court  adhered.     At  advising,  the  Lord-Justice  Clerk 
(Boyle)  said, — **  I  am  of  opinion  that  the  title  on  the  part  of  the  pursuers  is 
good.    The  present  question  has  nothing  to  do  with  tne  right  of  individual 
burgesses  to  complain  of  acts  of  the  magistrates,  because  this  action  is 
brought  at  the  instance  of  four  constituent  members  of  the  town  council, 
who  were  in  the  minority  when  the  act  complained  of  passed.    They  aver 
that  the  act  was  illegal,  and  so  fundamentally  null  and  void.    The  action 
is  a  complicated  one ;  there  is  a  petitory  conclusion,  but  there  are  like- 
wise reductive  and  declaratory  conclusions.     It  is  possible  that,  as  the 
action  is  proceeded  in,  there  may  be  ground  to  pause,  as  to  whether  the 
matters  ot  accounting  under  the  t)etitory  conclusion  can  be  taken  up.    The 
Court  of  Session  is  the  only  tribunal  competent  to  reduce  an  illegal  act 
or  resolution,  or  declare  its  illegality.     I  deny  the  right  of  the  Court  of 
Exchequer  to  reduce  by  a  formal  decree  of  reduction,  or  declare  an  act 
to  be  illegal.    And  then  the  question  is,  Was  this  such  an  act?     If  it 
were  incompetent  to  bring  this  action,  it  would  be  an  admission  of  the 
existence  of  a  gross  wrong  for  which  there  is  no  remedy.    1  must  hold  it 
competent  for  the  minority  of  the  council,  averring  that  this  resolution 
was    passed    ^to    their  hurt  and  prejudice,^  to  bring  this  reduction 
and  declarator.    And  if  these  parties  have  a  title  to  sue,  it  appears 
to  me  they  are  entitled  to  have  a  judgment  from  this  court,    llie 
reductive  and  declaratory  conclusions  steer  (yiite  clear  of  the  other." 
Lord    Glenlee    said, — **The  only  question  is,   whether  the  pursuers 
are  not  entitled  to  have  it  declared  that  this  resolution  was  illegal  and 
void  ?    I  do  not  rest  on  the  circumstance  that  they  are  members  of  the 
town  council,  but  that  they  complain  as  burgesses  of  the  illegality  of  an 
alienation  of  the  town^s  property.     As  the  illegality  of  the  act  is  asserted 
here,  I  am  not  disposed  to  carry  too  far  the  distinction  between  bur- 
gesses and  town  coimcillors.     I  am  inclined  to  think,  that  at  common 
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part  of  a  municipal  corporation,  refused  in  the  circum- 
stances to  interfere  with  the  town  council  in  its  man- 
agement of  the  burgh  affairs.^    This  case  is  important,  as 

law,  burgesses  have  an  interest  and  title  to  look  after  matters  of  this 
sort.  In  Erskine^s  time  this  was  doubtful,  but  in  the  passage  referred 
to,  he  speaks  as  to  the  administration  of  the  burgh  revenues.  I  believe 
there  are  decisions  sanctioning  the  right  of  burgesses  to  pursue  the 
magistrates  for  setting  property  beyond  the  legal  time,  and  I  think  they 
are  entitled  to  insist  in  an  action  to  have  it  declared  that  the  magistrates 
have  no  right  gratuitously  to  alienate  the  property  of  the  burgh.*' 
Lord  Meadowbank  said, — '^  Lord  Glenlee  has  expressed  my  opinion 
on  every  point.  .  .  .  In  an  action  with  petitory  conclusions  alone, 
the  decisions  referred  to  may  be  sufBcient  to  prevent  burgesses  having 
simply  a  personal  interest  from  suing,  but  they  do  not  apply  to  the  having 
an  act  of  council  reduced  and  declared  illegal.  I  should  not  say  that  a 
burgess  had  not  this  power,  but  a  minority  of  the  council  dearly  have  the 
ri|2ht.*'  Lord  Medwyn  said, — ^*  Recollecting  the  case  of  Invernry,  I  had  at 
fii-st  some  difficulty  in  agreeing  with  the  M>rd  Ordinary,  but  my  doubts 
are  now  removed.  .  .  .  As  to  the  jurisdiction  of  this  court,  the 
accounting  provided  for  in  Exchequer  has  nothing  to  do  with  a  reduc- 
tion and  declarator  such  as  this.  The  present  case  stands  quite  clear  of 
the  Statute  of  Geo.  IV.  The  court  has  jurisdiction  just  as  it  had  in  the 
case  of  the  Magistrates  of  Selkirk,  where  a  reduction  at  the  instance  of  a 
town  council  of  the  act  of  a  previous  town  council  was  held  good,  and 
this  goes  far  to  sanction  the  title  of  a  minority.  I  do  not  go  on  the 
right  of  burgesses  alone,  but  hold  that  the  minority,  being  also  burgesses, 
have  an  interest,  and  are  entitled  to  try  this  question  of  the  legadity  of 
an  act  of  the  council  in  the  only  court  where  the  question  could  com- 
petently be  brought." 

*  Nicol  V.  The  Magistrates  of  Aberdeen,  20th  December  1870, 9  Macph., 
806.  In  that  case  the  Lord  President  (Inglis)  said:  — ^^  It  is  in  the 
jurisdiction  of  this  court  to  interfere  and  control  the  proceedings  of  a 
municipal  coimcil  upon  sufficient  ground — upon  the  ground  either  that 
there  is  plain  excess  of  power  on  the  part  of  the  council,  or  upon  the 
ground  that  what  they  are  proceeding  to  do  is  plainly  against  the 
interests  of  the  community  which  they  represent ;  but  where  iSkere  is  no 
excess  of  legal  power,  it  co.rtainly  requires  a  very  strong  case  to  induce 
the  court  to  interfere  with  the  discretion  whioJi  the  Jaw  vests  in  the 
municipal  council  in  the  first  instance.  The  objection  of  excess  of 
power  I  do  not  understand  to  be  seriously  insisted  in  here.  I  do  not 
think  it  can  be  maintained  as  an  abstract  proposition  that  the  town 
council  is  not  entitled  to  buy  a  pro  indiviso  share  of  that  estate.  It 
would  be  a  perfectly  expedient  purchase  in  some  circumstances,  and 
there  is,  so  far  as  I  can  see,  nothing  illegal  in  such  a  purchase  in  itself,  l^o 
doubt  it  may  be  very  inexpedient ;  it  may  be  so  obviously  and  abso- 
lutely inexpedient — it  may  oe  so  plainlv  done  not  in  the  interests  of  the 
community  or  for  the  purpose  of  furthering  the  interests  of  the  com- 
munity, but  for  some  other  and  unworthy  purpose, — that  this  court 
would  be  called  upon  to  interfere  to  prevent  it ;  and  the  question  is 
whether  we  have  evidence  before  us  to  justify  such  allegations  as  these  ? 
Mow,  in  this  case,  I  think  it  is  pn  tty  well  ascertained — we  have  a  good 
deal  of  information  before  us — that  this  Torry  farm  is  situated  very 
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showing  the  wide  discretion  which  the  court  recognises 
to  exist  in  town  councils  of  royal  burghs,  as  regards  the 
acquisition   of  lands   in  the  neighbourhood  of  a  burgh, 

close  to  the  town  of  Aberdeen,  but  at  the  same  time  it  is  separated  from 
it  by  the  river  Dee ;  and  while,  I  daresay,  if  the  river  hud  not  been 
there,  the  ground  of  Torry  farm  would  have  long  ago  been  built  upon, 
the  building  is  not  likely  to  proceed  very  fast,  unless  there  be  a  bndge 
thrown  across  the  Dee  at  this  point,  which  does  not  exist  at  present. 
But  although  that  obstacle  exists  to  the  extension  of  the  town  in  that 
direction,  I  think  it  is  not  difficult  to  believe  that  some  time  or  other,  and 
probably  at  no  very  distant  date,  the  prosperous  and  increasing  town  of 
Aberdeen  will  force  its  way  across  the  river  some  way  or  other ,  and  that 
this  ground  will  be  occupied  by  buildings ;  and  one  cannot  but  see  that 
the  purchase  of  land  so  situated  is  not  merely  a  natural  proceeding  upon 
the  part  of  the  municipal  corporation,  but  one  that,  in  ordinary  circum- 
stances, is  highly  expedient.  It  gives  them  an  opportunity,  which  is  by 
no  means  undesirable,  of  controlling  and  regidatmg  the  extended  build- 
ings of  the  town  ;  and,  even  in  a  sanitary  point  of  view,  apart  from  the 
interests  of  taste  and  architecture,  that  may  be  a  very  important  power 
and  control  for  the  municipal  corporation  to  possess.  In  short,  no  one 
I  think  can  doubt  that  the  purchase  of  land  in  the  immediate  vicinity  of 
a  burgh  is  a  very  natural  and  a  very  expedient  proceeding  upon  the  part 
of  the  administrators  of  the  burgh. 

'^  But  it  is  said  that  they  have  got  no  money,  and  that,  apart  from 
everything  else,  it  is  a  mere  purchase  of  land  on  speculation,  and 
therefore  a  very  improper  proceeding.  Now,  I  certainly  am  quite 
prepared  to  admit  that  a  purchase  of  land  with  borrowed  money  is 
anything  but  an  expedient  proceeding  in  the  ordinary  case.  Nothing 
can  be  more  ruinous  than  that  generally  turns  out  to  be ;  but  is  that 
the  state  of  the  fact  here  ?  I  think  not.  The  town  of  Aberdeen  may 
not  at  this  moment  be  in  possession  of  ready  money  sufficient  to  pay 
for  the  purchase  which  they  propose  to  make — that  is  to  say,  they  have 
not  got  the  money  in  bank — but  I  do  not  think  that  is  any  objection, 
either  to  the  principles  of  finance  on  which  they  proceed  in  the  ad- 
ministration of  their  affairs,  or  to  the  completion  of  this  purchase. 
It  is  a  very  bad  plan  indeed  to  keep  money  in  bank.  There  cannot 
be  a  worse  investment  for  monev.  It  is  next  worst  to  keeping  it 
locked  up  in  a  box ;  and,  therefore,  every  prudent  man  ana  every 
prudent  corporation  invests  his  or  their  money  in  some  better  way  than 
by  leaving  it  in  his  or  their  bank  account.  It  is  not  pretended  that 
there  are  not  resources  at  the  command  of  this  corporation  quite  suf- 
ficient to  justify  them  in  making  the  purchase,  or  that  thev  cannot 
realise  investments,  which  they  may  not  think  so  beneficial  as  this, 
and  convert  the  money  now  invested  in  that  way  into  an  investment  in 
the  purchase  of  this  subject.  Therefore,  so  far  as  the  finance  is 
concerned,  I  do  not  see  any  objection  at  all  to  the  proceeding.  It  is  not 
a  speculative  purchase  in  the  sense  that  they  are  going  to  boirow 
money  for  the  purpose  of  making  the  purchase,  and  trust  to  the  value 
of  the  subject  being  so  great  that  the  annual  produce  of  the  subject 
will  be  more  than  sufficient  to  keep  down  the  interest  upon  the 
borrowed  money.  It  is  not  a  proceeding  of  that  kind  at  all.  On  the 
contrary,  it  is  a  mere  proposal  to  convert  one  investment  into  another, 
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with  a  view  to  future  extension  of  the  town  and  the 
benefit  of  the  community.  The  court  will  not  interfere, 
however,  on  the  complaint  of  a  minority,  in  the  form  of 
a  Buspeneion  and  interdict,  to  recall  or  prohibit  an  ap- 
pointment made  by  magistrates  or  councils  in  which  third 
parties  have  a  jus  quaesitum} 

222.  The  magistrates  and  council  of  a  burgh  may  also 
challenge  illegal  acts  of  their  predecessors  aflTecting  the 
common  good  or  imposing  obligations  on  the  commimity. 
Of  this  the  following  are  illustrations.  In  the  case  of  the 
Provost  and  Magistrates  of  Glasgow  v,  Bams,^  the  magi- 
strates sued  a  former  provost  for  payment  of  £1700  due 
by  him  to  the  town  under  a  bond,  notwithstanding  that 
it  had  been  discharged  by  an  act  of  council  for  the  alleged 
onerous  cause  of  good  service  done  to  the  city,  and 
the  court  decerned  against  him.  In  Magistrates  of  Pit- 
tenweem  v,  Alexander  and  Others,*  the  pursuers  sought 
and  obtained  reduction,  so  far  as  the  community  were 
concerned,  of  a  bond  by  their  predecessors,  and  of  the 
acts  of  council  in  virtue  of  which  it  was  granted,  in 
respect  that  the  bond  was  for  the  expense  of  defending 
the  granters  against  a  complaint  on  the  head  of  bribery  and 


which  may,  no  doubt,  as  in  most  cases  it  does,  necessitate  the  borrow- 
ing in  the  meantime,  perhaps  for  a  single  term,  of  the  price  or  sum 
required  for  the  purchase,  until  the  other  security  can  be  realised ;  but 
that  is  mere  matter  of  temporary  financing,  and  has  nothicg  to  do 
with  the  permanent  nature  of  the  investment. ' 

^  Cunninghgme  v.  The  Magistrates  of  Edinburgh,  Sd  December  1800 ; 
12  F.C.,  App.  10;  Mor.,  7,  App.,  Burgh  Royal.  In  this  case  a  bill  of 
suspension  and  interdict,  at  the  inc^tance  of  an  individual  member  of 
council,  complaining  of  an  act  appointing  an  additional  minister  within 
the  burgh,  on  the  ground  that  its  revenue  was  not  in  a  situation  to  pay 
his  stipend,  was  held  to  be  incompeteat.  The  court,  it  was  observed,  in 
a  proper  action  brought  for  that  pur{)ose,  will  control  magistrates  in  the 
expenditure  of  the  revenue  when  special  acts  of  malver>ation  are  brought 
against  them,  but  they  have  no  power,  in  such  summary  form,  to  recall  or 
prohibit  an  apiK)intment  made  by  a  corporate  body,  in  which  a  third 
party  has  a  jus  quaesitum,  on  vague  allegations  that  the  revenue  is  in- 
sufficient fur  its  support. 

s  Magistrates  of  Glasgow  v.  Barns,  8d  March  1685,  Mor.,  2515. 

'Magistrates  and  Town  Council  of  Fittenweem  v.  Alexanders  and 
Others,  15th  July  1774,  Mor.,  2527. 
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corruption,  which  had  prevailed.  And  in  the  Magistrates 
of  Selkirk  r.  Clapperton  and  Others,^  the  magistrates  and 
council  sued  for  and  obtained  reduction  of  a  charter 
granted  by  their  predecessors,  and  of  the  infeftment  fol- 
lowing thereon,  on  the  ground  that  the  charter  had  not 
been  regularly  authorised  by  the  council,  and  being, 
moreover,  a  gi*atuitous  alienation  of  the  burgh  property, 
was  uUra  vires  of  the  granters. 

223.  All  feus,  alienations,  or  tacks  for  more  than  one 
year  of  any  heritable  property  forming  part  of  the  com- 
mon good  of  a  royal  burgh,  and  all  tacks  of  the  com- 
mon good,  must  proceed  by  public  roup  or  auction, 
of  which  public  notice  must  be  given  by  advertisement 
published  once  at  least  twenty  days  preceding  the  day 
of  roup  or  auction,  in  some  newspaper  printed  in  the 
burgh,  if  any  such  newspaper  is  there  printed,  and  if 
no  newspaper  is  there  printed,  then  in  some  newspaper 
published  in  the  county  wherein  the  burgh  is  situated,  or 
if  no  newspaper  is  published  in  the  county,  then  in  a 
newspaper  published  in  the  next  adjoining  county  or 
counties  in  circulation  in  the  burgh,  and  also  by  written 
or  printed  notices  afSxed  to  and  continued  upon  at  least 
three  conspicuous  places  in  the  burgh,  of  which  the  door 
of  the  principal  church  must  be  one,  at  least  twenty  days 
preceding  the  day  of  such  roup  or  auction.*  No  such 
notice  must  be  given  imtil  the  council  has  passed  an  act 
specifying  the  particulars  of  the  proposed  feus  or  aliena- 
tions ;  and  the  newspaper  notices  must  be  given  for  the 
first  time  during  the  winter  or  summer  sittings  of  the 
Court  of  Session,  and  at  least  twelve  days  before  the  end 
of  such  sittings,*  in  order  that  the  court  may,  if  it  think 


'  Magistrates  of  Selkirk  v.  Clapperton  and  Others,  llth  June  1828, 
6  S.,  955. 

'3  Geo.  IV.,  cap.  91,  section  5. 

*The  Act  3  Geo.  IV.,  cap.  91,  requires  these  notices  to  be  given 
^^  during  an  Exchequer  term,  and  at  least  twelve  days  before  the  end  of 
such  term."  The  Act  19  and  20  Vict,  cap.  56,  section  26,  enacts  as 
follows : — ^^  That  part  of  the  winter  sitting  of  the  Court  of  Session  which 
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proper,  grant  an  injunction,  upon  application  made  for 
that  purpose  by  any  three  burgesses,  against  the  pro- 
posed feu  or  alienation,  or  do  otherwise  in  the  matter  as 
it  may  consider  just.^  Feus,  alienations,  leases,  or  tacks 
granted  otherwise  than  in  terms  of  the  act  are  null  and 
void,  and  the  provost,  magistrates,  or  members  of  council 
making,  authorising,  or  directing  them,  or  being  otheiv 
wise  instrumental  therein,  are  severally  liable  in  a  sum 
not  exceeding  £50  each,  to  be  recovered  and  applied 
in  the  same  manner  as  the  penalties  for  failure  to  make 
and  deposit  annual  accoimts.' 

224.  Every  person  employed  in  the  collection  or  levying 
of  cess,  stent,  or  any  local  tax,  or  imposition  leviable 
within  any  royal  burgh,  must,  imder  a  penalty  not  ex- 
ceeding £10  for  each  offence,  specify  separately  and 
distinctly  in  every  receipt  to  be  given  for  the  same,  for 
what  purpose,  by  what  authority,  and  at  what  rate,  or 
according  to  what  rule,  every  sum  or  imposition  is  de- 
manded from  the  burgesses  and  inhabitants  of  the  burgh. 
This  penalty  is  payable  one-half  to  the  informer  and  the 
other  half  to  the  common  good,  and  is  recoverable  with 
costs  of  suit  in  the  same  way  as  any  penalty  against  the 
provost,  magistrates,  or  councillors  may  be  recovered  by 
the  Act  3  Geo.  IV.,  cap.  91.* 

225.  The  Act  3  Geo.  IV.  cap.  91,  further  enacts,*  that 
it  shall  not  be  lawfiil  for  the  magistrates  or  town  council 
of  any  burgh  to  contract  any  debt,  grant  any  obligation, 


precedes  the  Christmas  recess,  and  that  part  of  such  sittings  which 
lollows  such  recess,  and  ihe  summer  sittings  of  the  Court  of  Session 
shall  be  held  to  correspond  with  the  terms  heretofore  observed  in  the 
Court  of  Exchequer." 

*  8  Geo.  J  v.,  tap.  91,  section  6. 
•8  Oeo.  IV.,  cap.  91,  section  8. 

See  the  case  of  The  Magistrates  of  Selkirk  v.  Clapperton,  11th  June 
1828 ;  6  S.,  955 ;  8  F.,  994,  referred  to  in  Ko.  218,  sub-section  (2),  and 
No.  222  of  these  Observations. 

•  8  Geo.  IV.,  cap.  91,  section  7. 
«  Section  11. 
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make  any  agreement,  or  enter  into  any  engagement  which 
shall  have  the  effect  of  binding  them  or  their  sueceesors 
in  oflSce,  unless  an  act  of  council  shall  have  been  pre- 
viously made  in  that  behalf;  and  any  such  contract,  obli- 
gation, agreement,  or  engagement  made  and  entered  into 
without  such  act  of  council,  is  declared  to  be  void  and 
null  as  against  the  common  good  of  the  burgh,  or  the 
succeeding  magistrates  or  town  coimcil  thereof,  without 
prejudice  nevertheless  to  the  personal  liability  and  re- 
sponsibility of  the  persons  by  whom  the  same  may  have 
been  entered  into.  It  will  be  observed  that  this  act  does 
not  require  the  cause  of  borrowing  money  to  be  specified 
in  a  minute  of  council.  It  must  be  remembered,  how- 
ever, that  the  Act  3  Geo.  IV.,  cap.  91,  does  not  repeal  the 
statute  1693,  cap.  45 ;  compliance  with  the  provisions  of 
the  latter  statute,  in  so  far  as  not  directly  superseded  by 
the  former  act,  is  therefore  necessary. 

226.  No  penalties  and  expenses  in  which  any  magis- 
trates or  town  councillors  of  any  royal  burgh  may  be  per- 
sonally subjected,  by  virtue  of  the  Act  3  George  IV.,  cap. 
91,  or  any  part  thereof,  can  be  paid  from  or  taken  out  of 
the  common  good  or  revenue.  But  the  parties  making 
any  complaint,  or  bringing  any  information  under  the  act, 
must,  within  eight  days  after  the  same  has  been  made  or 
brought,  enter  into  a  recognisance  to  pay  costs  of  suits, 
in  case  the  same  may  be  awarded.^ 

227.  The  several  acts  and  decisions  above  referred  to, 
relative  to  the  common  good  of  burghs,  show  that  royal 
burghs  in  Scotland  have  not  the  full  and  unrestricted  capa- 
city in  regard  to  it  which  an  ordinary  individual  possesses 
of  dealing  with  his  own  absolute  property.  On  the  con- 
trary, they  are  bound  to  apply  it  to  the  objects  for  which 
the  burgh  is  constituted,  to  exhibit  accounts,  and  to  con- 
form to  special  rules  imposed  by  statute,  with  a  view  to 
the  restriction  of  their  powers  of  feuing,  selling,  or  leasing 


*  Section  1 2. 
2  C 
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heritable  property,  or  creating  debt.  The  common  pro- 
perty of  every  royal  burgh,  in  fact,  belongs  not  even  to 
the  whole  body  of  the  burgesses  at  any  particular  time, 
but  to  the  burgh  as  a  corporation,  which  is  a  legal  entity 
separate  from  and  additional  to  the  members  composing 
it,  and  is  held  by  the  magistrates  and  council  in  trust  for 
the  corporation,  to  enable  it,  in  all  fature  time,  to  dis- 
charge its  duties  to  the  state,  and  its  functions  as  a 
municipal  body.  In  the  administration  of  this  trust, 
where  it  is  not  limited  by  the  terms  of  the  charter  or 
statute  under  which  the  common  good  is  administered, 
the  magistrates  and  council  are  entrusted  with  a  wide 
discretion,  which  will  not  be  lighty  interfered  with ;  but 
in  its  exercise  they  are  imdoubtedly  liable  to  be  con- 
trolled by  the  court,  on  complaint  by  the  crown,  or  by 
a  minority  of  the  council,  or  by  individual  burgesses,  in 
BO  far  as  their  patrimonial  interests  are  affected,  or  even, 
it  would  seem,  when  special  acts  of  maladministration 
are  challenged.  The  action  of  the  magistrates  and 
coimcil,  in  so  far  as  ultra  mreSy  or  prejudicial  to  the 
interests  of  the  community,  may  also  be  impugned  in 
many  cases  by  their  successors.  It  is  impossible  to  define 
with  any  degree  of  precision  the  limits  within  which  the 
magistrates  and  council  may  exercise  their  discretionary 
power.  Each  case  must  be  determined  with  reference  to 
the  special  circumstances,  for  it  is  obvious  that  what 
might  with  perfect  propriety  be  done  by  one  burgh,  would 
be  unwarrantable  if  done  by  another,  under  different 
conditions  and  circumstances.  But  it  may  be  stated  as  a 
rule  applicable  to  all  burghs,  that  every  act  of  admini- 
stration must  be  honestly  and  faithftdly  done  for  the 
benefit  of  the  burgh ;  and  appropriations  of  the  common 
good  to  purposes  which  do  not  benefit  the  burgh  as 
a  whole,  or  which  may  incapacitate  it  from  performing 
its  proper  public  functions,  or  lead  to  such  incapacity, 
will  not  be  sustained  by  the  court,  if  competently 
challenged.  Much  diversity  of  opinion  may  often  exist, 
however,  as  to  what  is  for  the  benefit  of  the  burgh,  and 
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the  most  that  can  probably  be  said  on  the  subject  is,  that 
the  benefit  must  be  limited  to  no  particular  class,  and  that 
in  the  pursuit  of  it,  the  primary  objects  of  the  burgh  must 
not  be  sacrificed  or  endangered.  In  the  consideration 
and  determination  of  questions  which  may  arise  on  this 
subject,  little  assistance  is  to  be  derived  firom  decisions  of 
the  Scotch  courts.  From  time  immemorial  the  magUtrates 
and  coimcils  of  royal  burghs  in  Scotland  have  exercised 
their  discretion  in  the  administration  of  the  common 
good  unchallenged,  save  in  a  few  cases  usually  of  an 
extreme  kind.  When  their  discretion  has  been  challenged 
in  relation  to  acts  in  which  no  suspicion  of  tnala  Jidea 
existed,  or  no  clear  breach  of  trust  law  was  shown,  the 
courts  have  shown  great  indisposition  to  interfere  with  it. 
Neither  can  much  that  is  applicable  to  Scotch  burghs  be 
drawn  firom  English  decisions,  for  they  mainly  relate  to 
burghs  which  are  subject  to  the  provisions  of  the  Municipal 
Corporation  Act,  5  and  6  Will.  IV.,  c.  76.  The  powers 
of  the  town  councils  of  these  burghs  in  relation  to  the 
common  good  and  borough  fund  are  strictly  defined  by 
that  and  other  statutes,  and  therefore  their  discretion  is 
of  no  wider  character  than  that  of  statutory  trustees, 
to  which  reference  will  afterwards  be  made.^ 

^  Before  the  Municipal  Cor])oration  Act,  ^*  municipal  corporations  were 
owners  of  estates,  and  they  might  spend  the  estates  subject  to  very  little 
control ;  and,  in  point  of  fact,  there  was  great  jobbery  and  great  waste  of 
the  estates ;  and  one  very  great  object  of  the  Municipal  Corporation  Act 
was  to  restrain  the  town  council."  {^Per  Mr.  Justice  Blackburn  in  The 
Queen  V.  The  Mayor  of  Sheffield,  1st  June  1871,  L.R.,  6,  Q.B.,  660.]  That 
mismanagement  and  jobbery  did  also  exist  to  a  large  extent  in  the  ad- 
ministration of  the  common  good  of  burghs  in  Scotland,  is  made  too 
apparent  by  the  reports,  in  1885,  of  the  Scotch  Municipal  Commis- 
sioners, who,  finding  that  the  provisions  of  none  of  the  existing  statutes 
afforded  sufficient  protection  against  maladministration,  recommended  the 
enactment  of  sevenU  stringent  regulations  for  that  purpose.  Those  recom- 
mendations have,  however,  not  been  given  effect  to,  and  the  influence 
of  intelligent  public  opinion  is  probably  sufficient  to  prevent  serious 
future  abuse. 

By  the  92d  section  of  5  and  6  Will.  IV.,  c.  76,  it  is  enacted  *'  that,  after 
the  election  of  the  treasurer  in  any  borough,  the  rents  and  profits  of 
all  hereditaments,  and  the  interests,  dividends,  and  annual  proceeds  of 
all  monies,  dues,  chattels,  and  valuable  securities  belonging  or  payable 
to  any  body  corporate  named  in  conjunction  with  the  said  borough  in 
the  said  schedules  (A)  and  (B),  or  to  any  member  or  officer  thereof  in 
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The  common  law,   and  in   many  cases  the  charters 
of    particular  royal  burghs   in    Scotland,   recognise   as 

his  corporate  capacity,  and  every  fine  or  penalty  for  any  o£fence  against 
this  act  (the  application  of  which  has  not  been  already  provided  for), 
shall  be  paid  to  the  treasurer  of  such  borough ;  and  all  the  monies  which 
he  shall  so  receive  shall  be  carried  by  him  to  the  account  of  a  ftmd  to  be 
called  *  TJifi  Borough  Fund ;  ^  and  such  fund,  subject  to  the  payment  of 
any  lawful  debt  due  from  such  body  corporate  to  any  person,  which 
shall  have  been  contracted  before  the  passing  of  this  act,  and  unredeemed, 
or  of  BO  much  thereof  as  the  council  of  such  borough  from  time  to  time 
shall  be  required  or  shall  deem  it  expedient  to  redeem,  and  to  the  pay- 
ment from  time  to  time  of  the  interest  of  so  much  thereof  as  shall 
remain  unredeemed,  and  saving  all  rights,  interests,  claims,  or  de« 
mands  of  all  persons  or  bodies  corporate  in  or  upon  the  real  or  per- 
sonal estate  or  any  body  corporate,  Dy  virtue  of  any  proceedings,  either 
at  law  or  in  equity  which  have  been  already  instituted  or  wliich  mav  be 
hereafter  instituted,  or  by  virtue  of  any  mortgaj^e  or  otherwise,  shall  be 
applied  towards  the  payment  of  the  salary  oi  the  mayor,  and  of  the 
recorder,  and  of  the  police  magistrate  hereinafter  mentioned,  when  there 
is  a  recorder  or  police  magistrate,  and  of  the  respective  salaries  of  the 
town-clerk  and  treasurer,  and  of  every  other  o£Scer,  whom  the  council 
shall  appoint,  and  also  towards  the  payment  of  the  expenses  incurred 
from  time  to  time  in  preparing  and  printing  burgess  lists,  ward  lists,  and 
notices,  and  in  other  matters  attenoing  such  elections  as  are  herein  men- 
tioned, and  in  boroughs  which  shall  have  a  separate  court  of  sessions  of 
the  peace,  as  is  hereinafter  provided,  towards  the  expenses  of  the  prose* 
cution,  maintenance,  and  punishment  of  offenders,  and  towards  such 
other  sum  to  be  paid  by  auch  borough  to  the  treasurer  of  such  county 
as  is  hereinafter  provided,  and  towards  the  expenses  of  maintaining  the 
borough  gaol,  house  of  correction,  and  corporate  buildings,  and  towards 
the  payment  of  the  constables,  and  of  all  other  expenses  not  herein 
otherwise  provided  for,  which  shall  be  necessarily  incurred  in  carrying 
into  effect  the  provisions  of  this  act ;  and  in  case  the  borough  fund 
shall  be  more  than  sufficient  for  the  purposes  aforesaid,  the  sarplns 
thereof  shall  be  applied,  under  the  direction  of  the  council,  for  the  public 

benefit  of  the  inhabitants  and  improvement  of  the  borough 

And  in  case  the  borough  fund  shall  not  be  sufficient  for  the  purposes 
aforesaid,  the  council  of  the  borough  is  hereby  authorised  and  required 
from  time  to  time  to  estimate,  as  correctly  as  may  be,  what  amount,  in 
addition  to  such  fund,  will  be  sufficient  for  the  payment  of  the  expenses 
to  be  incurred  in  carrying  into  efiect  the  provisions  of  this  act ;  and 
in  order  to  raise  the  amount  so  estimated,  the  said  council  is  hereby 
authorised  and  required,  from  time  to  time,  to  order  a  borough  rate  in 
the  nature  of  a  county  rate  to  be  made  within  their  borough,  and  for 
that  purpose  the  council  of  such  borough  shall  have  within  their  borough 
all  the  powers  which  any  justices  of  the  peace  assembled  at  the  general 
or  quarter  sessions  in  any  county  in  England  have  within  the  limits  of 
their  commission,'^  by  virtue  of  the  Act  65  Greorge  III.,  cap.  61. 

This  section,  it  will  be  observed,  constitutes  a  "  borough  fund,''  into 
which  must  be  paid  the  rents  and  profits  of  the  heritable  estate  of  the 
borough,  and  the  annual  income  derived  from  its  moveable  estate,  as 
also  all  fines  and  penalties  for  offences  under  the  act,  and  declares  that 
fund  to  be  liable  for  the  payment  of — (1)  debts  contracted  previous  to 
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objectB   to   which   the   common   good  is  applicable,  the 
support   of  the  ministry,  the  erection  and  maintenance 

the  passing  of  the  act,  and  interest  thereon ;  (2)  of  the  salaries  of  the 
mayor,  recorder,  town-clerk,  and  other  officers  of  the  borough,  and  the 
expenses  connected  with  the  preparation  of  burgess  lists  and  of  elec- 
tions ;  (3)  of  expenses  connected  with  the  punishment  of  ofiFenders,  the 
maintenance  of  the  borough  gaol,  house  of  correction,  and  corporate 
buildings,  and  the  payment  of  constables ;  and  (4)  of  all  expensee  not 
otherwise  provided  for  by  the  act,  which  shall  be  necessarily  incurred  in 
carrying  into  effect  the  provisions  thereof.  In  the  event  of  the  borough 
fund  being  more  than  sufficient  for  the  purposes  thus  enumerated,  and 
only  in  that  evenly  can  the  surplus  be  applied  by  the  council  for  the 
public  benefit  of  the  inhabitants  and  the  improvement  of  the  borough. 
When  the  borough  fund  is  insufficient  for  the  payment  of  the  expenses 
incurred  in  carrying  into  effect  the  provisions  of  the  act,  the  council 
may  impose  a  rate  to  make  up  the  dehciency.  These  provisions  (which 
have  been  amended  by  6  and  7  Will.  IV.,  cap.  104,  section  1,  and  7 
Will.  IV.,  and  1  Victoria,  cap.  78,  section  28,  in  regard  to  the  contract- 
ing of  debt  and  the  granting  of  securities  therefor),  it  has  been  held, 
apply  to  personal  as  well  as  to  real  estate  [Ex  parte  the  Corporation 
of  Uythe,  1840,  4  Younge  and  Collyer  (Chancery),  55.  See  also  the 
Corporation  of  Liverpool,  1835,  I  Mylne  and  Craig  (Chancery),  199j, 
and  have  nothing  corresponding  to  them  in  any  of  the  public 
statutes  applicable  to  Scotch  burghs.  Under  them  it  has  been  held 
that  a  salaried  officer,  6.^.,  the  recorder,  cannot  maintain  an  action 
against  the  corporation  for  arrears  of  salary  [Addison  r.  The  Mayor 
of  Preston,  2l8t  April  1852,  12  Common  Bench,  108]  ;  that  the  town- 
derk  can  only  claim  payment  for  actual  disbursements  connected  with 
the  preparation  of  burgess  lists,  etc  [Jones  v.  The  Mayor  of  Carmarthen, 
7th  June  1841,  8  Meeson  and  Welsby  (Exchequer),  605]  ;  and  tliat 
the  words  authorising  payment  out  of  the  borough  fund  of  all  expenses 
*•*'  necessarily  incurred  in  carrying  into  e£fect  the  provisions  of  this  aot,'' 
do  not  warrant  the  charging  against  that  fund,  when  there  was  no 
surplus,  of  the  expense  incurred  by  a  corporation  in  opposing  a  bill  in 
parliament  for  the  regulation  of  a  water  works  company  [The  Queen  v. 
The  Mayor  of  Sheffield,  1st  and  10th  June  1871,  L.R.,  6,  Q.B.,  652]  ; 
nor  the  expense  of  a  bill  before  Parliament  for  improvements  within 
the  borough  [Attorney-General  v.  The  Mavor  of  Norwich,  4th  May 
1848,  16  Simons  (Chancery),  225]  ;  nor  the  expense  of  an  Act  of 
Parliament  for  the  improvement  of  a  river  flowing  through  the  borongh 
[Attorney-General  v.  'rhe  Mayor,  etc.,  of  Norwich,  4th  November  1851, 
21  L.J.,  Ch.  139].  But  when  there  is  a  surplus  of  the  borough  fund, 
which  may  be  applied  for  the  public  benefit  of  the  inhabitants  and  the 
improvement  of  the  burgh,  the  council  have,  in  the  words  of  the  Lord 
Chancellor  (Cottenham),  ^*  a  very  large  discretion,  and  like  every  other 
discretion  given  for  public  purposes,  to  be  honestly  and  faithfully 
exercised.''  It  has  accordingly  been  held  that  the  corporation  may 
apply  such  surplus  funds  in  defending  themselves  against  proceedings 
having  for  their  object  the  destruction  of  the  corporation  [Attorney- 
Grenend  v.  The  Mayor  of  Norwich,  May  1837,  2  Mvlne  and  Craig 
(Chancery),  406,  atfirming  the  judgment  in  1  Keen  (Chancery),  700]  ; 
and  in  opposing  in  parliament  a  bill  for  the  construction  of  water  works 
and  for  the  doii  ig  of  acts  which  would  have  prevented  the  efficient  removal 
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of   churches,    the    establishment   and    maintenance    of 
colleges  or  schools,  the  providing  of  prisons,  and  the 

of  the  sewage  of  the  town,  and  have  thus  indirectly  affected  the  value 
of  property  in  the  borough  and  the  borough  fund  [Attorney- General 
V.  Wigan,  24th  and  25th  Januair  1851,  1  Kay  (Chanceir),  2681  On 
the  other  hand,  the  court  baa  disallowed  expenses  incurred  in  defending 
the  election  of  a  councillor,  and  also  in  defending  an  alderman  against 
charges  of  misconduct,  on  the  ground  that  these  expenses  were  not  for 
(he  public  benefit  of  the  inhabitants  [The  Queen  v.  The  Mayor  of 
Bridgewater,  1839,  10  Adolphus  and  Ellis,  Q.B.,  281 ;  and  The  Queen 
V,  Paramore,  1839,  lb,  286j.  So  also,  and  on  the  same  principle,  the 
court  disallowed  the  charge  against  the  borough  fund  of  the  expense  of 
an  inspector  of  police  in  nrosecuting  the  publisher  of  a  libel  against 
him  [The  Queen  v.  The  Mayor  of  Liyerpoo],  30th  January  1872,  41 
L.J.,  QB.,  175] ;  of  trying  a  question  as  to  which  of  two  councillors 
was  l^ally  elected  [The  Queen  v.  The  Mayor,  etc.,  of  Leeds,  Slst  May 
1843,  4  Q.B.  Cases,  796 ;  12  L.J.,  QB.,  369J  ;  of  defending  borough 
constables  against  indictments  pr^erred  agamst  them,  otherwise  Ihan 
when  ordered  by  the  watch  committee  with  the  approbation  of  the 
town  council,  under  section  82  of  the  act  [The  Queen  v,  Thompson, 
20th  January  1844,  5  QB.,  477].  The  costs  of  litigation  undertaken 
h'/na  Jide,  and  on  reasonable  grounds,  for  the  defence  of  the  corporate 
riirhts,  have  been  sanctioned,  though  the  litigation  was  unsuo^ssful 
[The  Queen  v.  The  Mayor,  etc.,  of  Tumworth,  24th  November  1868, 19 
L.T.  (N.S.),  433].  But  it  nas  been  held  that  a  corporation  cannot  spend 
its  borougn  funds  in  the  purchase  of  a  gold  cham  for  the  mayor,  such 
an  article  being  unnecessary  [Attomey-&eneral  v.  The  Mayor,  etc.,  of 
Batley,  18th  March  1872,  26  L.T.  (N.S.),  392].  In  this  case  the 
question  seems  to  have  been  one  of  applying  the  borough  fund,  so  far 
fls  raised  from  rates,  in  the  purchase  of  the  article.  Thus  the  Vice- 
chancellor  said  : — "The  money  will  have  to  be  raised  by  a  number 
of.  small  payments,  contributed  by  a  number  of  persons  of  various 
positions  in  the  social  scale,  and  varying  also  in  their  pecuniary  means ; 
and  it  becomes  the  duty  of  the  court  to  see  that  money  so  contri- 
buted is  not  wantonly  spent  or  wasted.  Forms  and  ceremonies  no 
doubt  have  their  uses,  and  some  persons  may  be  and  are  perhaps  more 
impressed  by  them  than  others.  But  to  suppose  that  any  reasonable 
human  being  would  pay  more  respect  to  a  mayor  because  he  wears  a 
gold  chain,  a  chain  bought  for  him  out  of  the  rates,  a  chain  which  he  has 
not  paid  himself,  and  which  is  not  even,  therefore,  a  proof  of  his  own 
personal  solvency,  is  a  supposition  beyond  the  possibility  of  belief.'* 

The  town  councils  of  English  boroughs  under  the  Municipal  Corpor- 
ation Act  are  absolutely  prohibited  from  selling,  mortgaging,  or  alien- 
ating their  heritable  estate  without  the  consent  of  we  Lords  Com- 
missioners of  the  Treasury,  or  any  three  of  them,  and  subject  to  such 
conditions  as  they  may  impose.  Leases  for  a  longer  period  than 
thirty- one  years  require  similar  consent  [5  and  6  Will.  IV.,  cap.  76, 
section  94  ;  6  and  7  Will.  IV.,  cap.  104,  section  2 ;  8  and  9  Victoria, 
cap.  18,  section  15  ;  and  23  and  24  Victoria,  cap.  16,  sections  1-7]. 
The  councils  of  all  English  boroughs  who  have  not  power  otlierwise 
to  purchase  or  acquire  lands  may  do  so  with  the  consent  of  the 
Treasury  [23  and  24  Victoria,  cap.  161 

In   consequence  (it  is  believed)  of  the  decision  in  the  case  of  The 
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maintenance  of  the  streets  and  public  thoroughfares 
of  the  burgh.  These,  in  so  far  as  not  otherwise  pro- 
vided for  by  subsequent  legislation/  must,  within 
reasonable  limits,  still  be  regarded  as  proper  objects  of 
burghal  expenditure. 

The  common  good  is  also  clearly  liable  for  all  expendi- 
ture necessary  in  maintaining  the  burghal  establishment, 
and  in  protecting  the  interests  of  the  corporation.  It  also 
appears  to  the  writer,  that  after  making  due  provision  for 
these  primary  purposes,  it  may  be  applied  by  the  coimcil, 
within  the  limits  of  a  fair  discretion,  in  promoting  the 
general  advantage  of  the  burgh.  But  grants  from  the 
common  good  to  charitable  or  other  benevolent  enter- 
prises beyond  the  burgh,  do  not  seem  to  fall  within  the 
category  of  beneficial  expenditure.    Nor  can  payments 

Queen  v.  The  Mayor  of  Sheffield  in  1871,  the  Act  85  and  86  Victoria, 
c.  91,  waa  pasaed,  to  authoriae  the  expense  of  promoting  and  oppoaing 
billa  in  parliament  to  be  charged  against  the  Doronsh  fmid,  borough 
rate,  or  other  public  funds  or  ratea  under  the  control  of  the  governing 
body,  subject  to  varioua  conditiona  therein  prescribed.  Beference  will 
afterwards  be  made  to  the  provisions  of  that  act 

'  For  example,  the  support  of  the  ministers,  and  the  administration 
and  management  of  the  parcel  lial  churches  of  Edinburgh,  are  r^^- 
lated  by  the  Acts  28  and  24  Victoria,  cap.  50,  24  and  25  Victoria, 
cap.  27,  and  88  and  84  Victoria,  cap.  87.  The  support  of  the  second 
mmister  of  Montrose  is  regulated  by  the  Acts  28  and  24  Victoria, 
cap.  50,  and  88  and  84  Victoria,  cap.  87.  Provision  has  also  been 
made  in  regard  to  the  College  and  schools  of  Edinburgh  by  the  Acta 
1  and  2  Victoria,  cap.  55,  and  24  and  25  Victoria,  cap.  90.  The  Edu- 
cation (Scotland)  Act,  1872,  which  transferred  the  management  of  all 
burgh  schools  from  town  councils  to  school  boards  elected  under  its 
provisions,  required  the  town  council  of  each  buigh  to  pay  yearly 
to  the  sdiool  Doiurd  such  sum  as  it  had  been  the  custom  of  the 
burgh,  prior  to  the  passing  of  the  act,  to  contribute  to  the  burgh 
school  out  of  the  common  good  of  the  burgh,  or  from  other  funds 
under  their  charge.  The  town  councils  of  burghs  are  also  authorised 
by  the  General  Police  Acts  of  1850  and  1862,  when  adopted  in  whole 
or  in  part,  to  apply  portions  of  their  common  good  to  the  police  and 
improvement  of  the  burgh  [See  No.  254  of  these  Observations];  and  by 
the  Public  Libraries  (Sa)tland)  Act,  1867,  when  adopted  in  tne  burgh, 
to  apply  a  portion  of  the  common  good  to  the  support  of  free  libraries 
estaDUshed  under  it.  They  are  now  wholly  relieved,  as  has  been  seen, 
by  the  Prisons  (Scotland)  Act,  1877,  from  the  maintenance  of  prisons 
and  criminal  prisoners  [See  No.  218  of  these  Observations,  sub-isection 
(1),  footnote,  pp.  860,  801] ;  and  in  many  burghs  the  rmponsibility  for 
the  maintenance  of  streets  is  transferred  to  police  commissioners  acting 
under  general  and  local  acts. 
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out  of  the  capital  of  the  common  good  to  charitable  and 
benevolent  institutions  toithin  the  bm'gh,  be  regarded  as 
proper  acts  of  administration,  which  the  court  would  be 
likely  to  sustain,  if  competently  challenged. 

2.  In  Parliamentary  Burghs. 

228.  The  magistrates  and  council  of  every  parUa- 
mentary  burgh,  elected  under  the  authority  of  the  Act 

3  and  4  Will.  IV.,  c.  77,  have  the  like  rights,  powers, 
authorities,  and  jurisdiction  as  are  possessed  by  the 
magietmtes  and  councU  of  royal  burghs ;  and  their  rights, 
powers,  authorities,  and  jurisdiction  extend  equally  over 
every  part  of  the  limits  of  the  burgh.  The  power  of 
trying  for  crimes  punishable  by  death  or  transportation 
is,  however,  expressly  excluded.  The  rights,  powers, 
authorities,  and  jurisdiction  conferred  by  the  Act  3  and 

4  Will.  IV.,  cap.  77,  do  not  exclude  the  authority  and 
jurisdiction  of  any  Admiralty  Court,  or  De€m  of  Guild 
Court  lawfully  established,  or  of  the  sheriiff  or  justices 
of  the  peace  of  the  county  over  the  territory  within  the 
boundaries  of  parliamentary  burghs.^ 

229.  Where  there  is  no  parish  church  within  a  parlia- 
mentary burgh,  the  notices  appointed  to  be  made  by  the 
Act  3  and  4  Will.  IV.,  cap.  77,  may  be  given  at  the 
principal  place  of  public  worship  within  the  burgh.* 

230.  The  position  of  town-clerks  of  parliamentary 
burghs  is  so  far  different  from  that  of  the  town-clerks  of 
royal  burghs,  as  explained  in  No.  212  of  these  Observa- 
tions, that  while  the  lawftil  right  of  any  town-clerk 
existing  at  the  passing  of  the  Act  3  and  4  Will.  IV.,  cap. 
77,  to  hold  his  office  of  town-clerk,  or  clerk  to  the  magi- 
strates and  coimcil,  advitam  aut  culpam,  is  thereby  reserved, 
the  magistrates  and  council  are  authorised  to  elect  a 

»  Section  30  of  3  and  4  Will  IV.,  cap.  77.     See  footnote  to  No.  232 
of  these  Observation's. 
«  Section  28  of  3  and  4  Will.  IV.,  cap.  77. 
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townKjIerk  for  the  period  of  one  ye?r,  without  prejudice 
to  his  re-election.^     No  councillor,  nor  the  partner   in 

»  Section  26  of  3  and  4  Will.  IV.,  cap.  77.  See  section  11  of  31  and 
32  Vict.  c.  108,  as  to  the  election  of  the  town-clerk  of  Hawick. 

Morrison  v.  The  Magistrates  of  Greenock,  27th  May  1806,  referred  to 
by  Lord  Moncreiff  in  Dykes  v.  The  Magistrates  of  Port-Glasgow,  2d 
July  1840,  2  D.,  1274 ;  16  F.,  1388. 

See  remarks  by  Lord  Moncreiff  on  section  26  of  3  and  4  Will.  IV., 
cap.  77,  in  Farish  v.  The  Magistrates  of  Annan  (quoted  in  footnote 
to  No.  212  of  these  Observations,  p.  347).  See  also  observations  by 
Lord  Jeffrey  in  Dykes  v.  The  Magistrates  of  Port-Glasgow,  supra. 
By  the  original  charter  of  incorporation  of  Port-Glasgow,  confiimed 
by  act  of  parliament  in  1669,  the  magistrates  of  that  buigh  were 
empowered  *^  yearly  to  choose,  input  and  output  their  clerks  and  other 
officers  as  they  shall  think  fit/'  By  another  act,  passed  in  1775,  Port- 
Glasgow  was  incorporated  with  Newark,  and  placed  under  the  manage- 
ment of  new  magistrates,  who  were  empowered  *^  to  appoint  a  derk 
or  collector  and  other  officers,  and  from  time  to  time  to  remove 
such  clerks,  collectors,  officer  or  officers,  or  any  of  them,  and  to 
appoint  others  in  their  stead.*'  The  whole  appointments  of  town- 
clerks  from  1775  till  the  passing,  in  1883,  of  the  Act  3  and  4  Will.  IV., 
cap.  77,  which  created  Port-Glasgow  a  parliamentary  burgh,  appear 
to  have  been  made  annually  and  in  express  terms  during  pleasure. 
The  appointments  of  the  town-clerk  suosequent  to  1883  were  made 
in  terms  of  section  26  of  3  and  4  Will  IV.,  cap.  77,  for  one  year 
without  prejudice  to  his  re-election  and  lawful  rights  under  it.  The 
Lord  Ordinary  (Jeffrey)  found,  in  the  5th  place — **That  the  clerk  of  a 
burgh  of  barony  is  not  to  be  considered  as  a  public  officer,  in  the  same 
sense  as  the  clerk  of  a  royal  burgh ;  and  that  the  views  of  public  policy 
or  ezpedien^,  which  appear  to  have  been  recognised  in  the  case  of 
Simpson  v.  Tod,  in  1824,  and  in  some  more  recent  cases,  have  little 
appBcation  to  such  a  case  as  that  of  the  suspender,  and  are  insufficient 
to  control  the  plain  and  natural  meaning  both  of  the  statutes  under 
which  the  said  suspender  was  appointed,  and  of  the  terms  in  which 
his  successive  appointments,  and  those  of  all  his  predecessors,  are 
expressed.''  In  a  note  to  his  interlocutor,  his  lordship  made 
the  following  observations  as  to  the  meaning  and  effect  of  section 
26  of  the  act  of  1833:— "The  Lord  Ordinary  has  a  strong 
impression  that  the  true  construction  of  the  clause  in .  the  act  of 
1833,  by  which  it  is  declared  'that  it  shall  be  lawful^  for  the  new 
magistrates  and  councils  to  elect  a  town-clerk  *  for  the  period  of  one 
year '  is,  that  they  have  no  lawful  power  to  elect  for  any  other  period. 
The  councils  to  which  the  power  of  appointment  is  thus  given,  it  is 
always  to  be  remembered,  were  entirely  new  bodies,  and  the  mere 
creatures  of  the  statute  by  which  they  were  called  into  existence.  They 
could  have  no  official  powers,  therefore,  which  were  not  given  by  the 
statute,  or  at  least  (if  some  might  have  been  assumed  as  plainly  inci- 
dental and  necessaiy  to  explicate  those  that  were  given  expressly)  they 
could  have  none  which  were  given  expressly,  except  under  the  qualities 
and  limitations  expressly  annexed  to  them  in  the  grant.  It  appears,  no 
doubt,  from  the  note  of  Lord  Moncreiff  in  the  case  of  Farish,  that  his 
lordship  had  a  different  impression  of  the  import  of  this  clause ;  and 
therefore  the  present  Lord  Ordinarv  cannot  but  have  some  distrust  in 
the  opinion  he  has  now  expressed,  although  he  thinks  it  right  to  observe. 
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business  of  any  counciDor,  can  hold  the  office  of  town- 
clerk.* 

331.  The  provisions  of  the  Act  3  George  IV.,  cap.  91 
(Sir  William  Rae's  Act),  in  regard  to  the  annual  state- 
ment of  accounts  of  the  common  good;*  to  the  feuing, 

— Ist,  that  Lord  Moncreiff  appears  to  have  (erroneously)  supposed  that 
the  clause  in  Question  occurred  in  the  act  for  the  new  regulation  of  our 
ancient  royal  our^litf  in  which  case  there  would  have  been  far  stronger 
grounds  for  leaning  to  his  construction ;  and  2d,  that  the  observations 
made  on  this  case  of  Parish,  when  affirmed  (upon  what  may  be  called  a 
point  of  form)  in  the  House  of  Lords,  and  the  remarkable  fact  of 
eveiything  tending  to  countenance  Lord  MoncreijQT's  construction  of  the 
statute,  or  view  of  the  general  law,  having  been  ordered  to  be  struck 
out  of  his  interlocutor  before  the  affirmance  of  its  practical  result, 
tend  very  strongly  to  weaken  that  authority.  But^  in  truth,**  he  added, 
**  except  for  its  remote  bearing  upon  some  of  the  grounds  of  the  Jifth 
of  the  preceding  findings,  the  construction  of  the  recent  Act^  as  to  the 
electioikof  new  town -clerks,  is  no  way  material  to  the  present  question, 
which  turns  entirely  on  the  reservation^  in  that  act,  of  the  rights  of  those 
who  were  already  in  office  when  it  came  into  operation,  and  the  only 
thing  now  to  be  considered,  therefore,  is,  what  was  the  true  tenure  of  the 
suspender's  office  at  that  period?  " 

The  court  adhered,  holding  that  the  clerk  had  no  right  to  be  con- 
tinned  in  his  office  ad  tdtam  aut  culpam,  but  was  liable  to  be  removed  at 
the  pleasure  of  the  magistrates ;  and  at  the  advising  Lord  Moncreiff 
said : — "  A  case  very  apposite  to  this  was  decided  some  years  ago — ^the 
case  of  ^neas  Morison  r.  The  Magistrates  of  Greenock,  27th  May  1806, 
where  it  was  laid  down,  that  in  the  case  of  royal  burghs  a  town-clerk  was 
to  be  held  as  appointed  for  life,  where  there  was  nothing  express  as  to  the 
duration  of  the  appointment,  but  the  contrary  in  a  case  of  a  burgh  of 
barony.  The  matter  was  fully  discussed  in  a  declarator  by  the  magi- 
strates of  Greenock,  and  the  point  of  law  solemnly  decided,  that  the 
town-clerk  of  a  burgh  of  barony  only  held  his  office  during  pleasure, 
the  diptinction  being  taken  from  the  case  of  a  royal  burgh.  *  The 
other  judges  concurred. 

See  also  Anderson  v,  Harvey,  1 1th  March  1837»  15  S.,  875 ;  12  F.,  788. 

The  office  of  town-clerk  in  boroughs  in  England  subject  to  the  Muni- 
cipal Corporation  Act,  is  determinable  at  pleasure.  See  section  58  of  6 
and  6  Will.  IV.,  cap.  76.  The  town-clerk  has  the  charge  and  custody  of, 
and  is  responsible  for,  all  the  charters,  deeds,  muniments,  and  records  of 
the  borough,  or  relating  to  its  property,  but  these  must  be  kept  in  such 
place  as  the  council  for  the  time  may  direct  [section  65].  Any  town- 
clerk  whose  office  shall  be  abolished,  or  who  shall  be  removed  from 
his  office  under  the  provisions  of  the  act,  is  entitled  to  adequate  com- 
pensation, to  be  assessed  by  the  town  council,  with  an  appeal  to  the 
commissioners  of  the  treasury,  and  payable  out  of  the  borough  fund,  for 
the  salary,  fees,  and  emoluments  ot  the  office  of  which  he  is  deprived, 
regard  being  had  to  the  manner  of  his  appointment,  and  his  term  or 
interest  in  the  office,  and  all  the  circumstances  of  the  case  [section  66]. 

»  Section  27  of  3  and  4  Will  IV.,  cap.  77. 

3  Sections  1,  2,  3,  9,  10  and  12.  See  Nos.  216  and  226  of  these 
Observations. 


Obeen-atioM.]        MAGISTRATES,  COUNCILLORS,  ETC.  403 

alienation,  or  leasing,  for  a  longer  period  than  a  year,  of 
the  common  good,^  and  to  the  separate  and  distinct 
specification  of  the  purposes  for  which,  the  authority  by 
which,  and  the  rate  at  which,  every  assessment  is  levied  * 
apply,  without  doubt,  only  to  royal  burghs.  It  has  been 
questioned,  however,  whether  the  enactments  of  that 
statute,  in  so  far  as  they  require  accounts  to  be  annually 
stated  of  the  funds  of  charities,  foundations,  or  mortifi- 
cations under  the  administration  of  magistrates  and  town 
councils,  or  any  number  of  them,  as  sole  trustees,*  and 
also  in  so  far  as  they  prohibit  the  contracting  of  debt 
without  a  previous  act  of  council,*  do  not  apply  to  other 
burghs.  The  preamble  of  the  act  expressly  limits  to  royal 
burghs  its  statement  as  to  the  expediency  of  having 
accounts  of  the  common  good  annually  stated  and  ex- 
hibited, of  regulating  the  sale  or  letting  of  the  common 
good,  and  of  providing  for  the  prevention  and  redress  of 
wrong  in  the  administration  of  the  common  good,  and 
in  collecting  the  cess  or  any  local  tax  or  imposition. 
But  its  reference  to  the  expediency  of  having  annual 
accounts  of  the  funds  and  administration  of  charities  is 
broader.  "Whereas,"  it  says,  **it  is  also  expedient, 
where  the  management  of  the  funds  of  any  charity 
is  exclusively  entrusted  to  the  magistrates  and  town 
council  of  any  burgh,  '*  or  exclusively  to  any  number  of 
them,  that  an  account  should  be  regularly  stated,"  etc. 
The  enacting  clause  is  in  conformity  with  the  statement 
in  the  preamble : — "  When  the  magistrates  and  members 
of  the  town  council  of  any  burgh,  or  any  nimiber  of  them, 
are  the  sole  trustees,"  etc.  The  act  contains  no  clause 
defining  the  meaning  of  the  word  "  burgh,"  or  limiting 
it  to  royal  burghs.  It  has,  therefore,  been  argued  that 
the  requirements  as  to  the  annual  statement  of  accounts 
of  charities,  foundations,  or  mortifications  apply  to  all 

'  Sections  5,  6,  8,  9,  and  12.    See  Nos.  223  and  226  of  theee  Obfierva- 
tions. 

*  Section  7.    See  No.  224  of  these  Observations. 

*  Section  4.     See  No.  216  of  theee  Observations. 

*  Section  11.  See  No.  225  of  these  Observations. 
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burghs.  But  it  is  to  be  observed,  that  such  accounts 
are  appointed  to  be  annually  stated  and  certified  in  the 
manner  directed  by  the  act,  "  distinct  from  the  account 
relative  to  the  common  good  and  revenues  of  such 
burgh,"  and  to  "be  deposited  in  the  town-clerk's  office 
as  aforesaid,  at  the  same  time  that  the  annual  account 
relative  to  the  common  good  of  the  burgh  shall  be 
deposited  there,"  and  "  be  open  to  the  inspection  of  the 
burgesses."  The  penalty  of  £50  for  failure  so  to  state  and 
deposit  the  annual  account  of  charities  is  also  appointed 
to  be  recovered  and  applied  in  the  same  way  as  the 
penalty  for  failure  to  state  and  deposit  the  annual  account 
of  the  common  good  is  to  be  recovered  and  applied.  These 
provisions  seem  to  indicate  an  intention  that  the  annual 
accoimts  of  charities  shall  only  be  stated  and  deposited 
in  burghs  to  which  the  provisions  of  the  act  in  regard 
to  the  annual  accounts  of  the  common  good  apply,  ue., 
to  royal  burghs. 

The  prohibition  against  contracting  debt  without  a 
previous  act  of  council  also  is  not  expressly  limited  to 
royal  burghs.  The  words  of  the  act  are: — **It  shall 
not  be  lawful  for  the  magistrates  or  the  town  council 
of  any  burgh  to  contract  any  debt,  grant  any  obligation, 
make  any  agreement,  or  enter  into  any  engagement 
which  shall  have  the  effect  of  binding  them  or  their 
successors  in  office,  unless .  an  act  of  council  shall 
have  been  previously  made  on  that  behalf"  Debts 
or  engagements  entered  into  in  contravention  of  this 
provision  are  declared  to  be  void  and  null  as  against 
the  common  good  of  the  burgh,  or  the  succeeding 
magistrates  or  town  council,  without  prejudice,  never- 
theless, to  the  personal  liability  and  responsibility  of  the 
persons  by  whom  the  same  may  have  been  made  or 
entered  into. 

The  whole  act,  however,  has  in  practice  been  regarded 
as  one  applicable  solely  to  royal  burghs.  Its  title  is 
"  An  Act  for  regulating  the  mode  of  accounting  for  the 
common  good  and  revenues  of  the  royal  burghs  of  Scot- 
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land,"  and  the  main  objects  which  it  was  intended  to 
serve  seem  to  have  been  sufficiently  secured  since  1833 
by  the  Act  3  and  4  Will.  IV.,  cap.  77,  section  31. 

By  section  31  of  the  Act  3  and  4  Will  IV.,  cap.  77,  the 
magistrates  and  council  of  every  parliamentary  burgh, 
are  required,  on  or  before  the  15th  of  October  in  every 
year,  to  make  up  a  distinct  account  of  the  affairs  of  the 
burgh,  which  must  be  kept  in  the  town-clerk's  or  trea- 
surer's office  for  inspection,  in  the  same  way  as  the 
annual  accoimts  of  royal  burghs  are  appointed  to  be 
made  up  and  kept  for  inspection.^  An  abstract  of  each 
account,  with  a  balance-sheet,  containing  all  necessary 
particulars,  must  also  be  printed  and  published  on  or 
before  the  20th  of  October  annually.* 

232.  The  Act  3  and  4  Will.  IV.,  cap.  77,  reserves  to 
every  person,  or  class  or  community  of  persons,  bodies 
politic,  corporate,  or  collegiate,  every  right  of  property 
within  parliamentary  burghs  which  they  respectively  had 
or  enjoyed  before  the  passing  of  th6  act.^ 


8 


233.  When  parliamentary  burghs  have  a  common  good 
or  common  property,  the  magistrates  and  council  seem 
.to  possess  powers,  and  to  be  subject  to  general  rules  of 
administration,  in  regard  to  it  similar  to  those  which 
the  magistrates  and  councils  of  royal  burghs  possess 
and  are  subject  to,  at  common  law,  with  reference  to  their 
common  good.    On  this  matter  reference  may  be  made 

1  See  No.  217  of  these  Observations. 

»  Section  31  of  3  and  4  Will.  IV.,  cap.  77. 

•  Section  33  of  3  and  4  Will.  IV.,  cap.  77.  As  to  the  effect  to  be  given 
to  sections  30  and  33  of  this  act,  see  the  case  of  The  Magistrates  of 
Peterhead  t\  The  Governors  of  the  Merchant  Maiden  Hospital,  20th 
November  1840,  in  which  it  was  held  with  reference  to  particular  deeds 
and  to  the  municipal  history  of  Peterhead,  which  was  a  burgh  of  barony, 
that  certain  properties  and  the  administration  of  them,  and  the  applica- 
tion of  their  proceeds  for  the  public  good  of  the  burgh,  were  vested  in 
the  feuars,  subject  to  the  control  of  the  superior  ;  and  that  the  magis- 
trates and  council  elected  under  the  Act  3  and  4  Will.  IV.,  cap.  77, 
had  no  right,  in  virtue  of  the  provisions  of  that  act.  to  such  properties, 
or  to  the  administration  of  the  proceeds  thereof  [3  D.,  99  ;  16  F.,  84]. 
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to  what  is  stated  as  to  the  powei*s  of  the  magistrates  and 
councils  of  burghs  of  regality  and  barony  in  the  admini- 
stration of  their  common  good,^  It  appecurs  to  the  writer 
that  the  burgesses  of  parliamentary  burghs  have  the  same 
right  at  common  law  to  challenge  alienations  or  mis- 
appropriation of  burgh  property  that  burgesses  of  burghs 
of  regality  or  barony  have ;  that  a  minority  of  the  magis- 
trates and  council  may  challenge  the  legality  of  acts  of 
council;  and  that  magistrates  and  councils  may  impugn 
the  acts  of  their  predecessors,  as  has  been  explained  with 
reference  to  royal  burghs.* 

3.  In  Royal  and  Parliamentary  Bnrghs. 


234.  No  fine  or  other  penalty  is  exigible  from  any  per- 
son either  declining  to  accept  office  as  a  councillor, 
magistrate,  or  other  office-bearer  in  the  town  council  of 
any  royal  or  parliamentary  burgh,  after  his  election,  or 
subsequently  resigning  his  office." 

235.  All  notices  or  intimations  required  by  the  Acts 
3  fimd  4  Will.  IV.,  caps.  76  and  77,  to  be  given  or  made 
in  royal  and  parliamentary  burghs,  or  of  any  meetings  or 
proceedings  to  be  held  in  the  matter  of  elections  in  such 
burghs,  must,  when  not  directed  to  be  otherwise  given, 

^  See  No.  241  of  these  Observations. 

"  Sub-section  (1)  of  No.  241  of  these  Observations. 

*  See  Nob.  221  and  222  of  these  Observations. 

«  Section  26  of  3  and  4  WiU.  IV.,  cap.  76  ;  section  24  of  3  and  4  Will. 
IV.,  cap.  77. 

Previous  to  the  passing  of  these  Acts,  it  was  the  practice  in  Scot- 
land for  the  town  councils  of  royal  burghs  to  impose  fines  upon  such 
persons  as  were  elected  to  public  offices,  but  declined  to  accept  Of 
this  there  are  illustrations  m  the  cases  of  Wilson  v.  the  Magistrates 
of  Queensferry,  2d  January  1668,  Mor.,  1835;  Hill  v.  Hopkirk, 
13th  January  1780,  Mor.,  1995  ;  Hailes,  843 ;  and  May  v.  Hill,  2d  June 
1835  [13  S.,  849  ;  10  F.C.,  614].  In  the  last-mentioned  case  it  was  held 
that  tne  burgh  court  of  Glasgow  was  entitled  to  interpone  its  authority 
to  an  act  of  the  town  council  fining  a  person  who  had  refused  to  serve 
the  office  of  bailie,  and  to  decern  for  the  fine  so  imposed.  Bankton 
thus  states  what  was  formerly  the  law  on  this  subject, — *^  Where  the 
charter  of  erection  empowers  a  corporation  to  chooB«  officers  it  impliedly 
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be  made  by  the  town-clerks  of  the  respective  burghs.^ 
In  any  parliamentary  burgh  in  which  there  is  no  town- 
clerk,  the  sheriff-clerk  of  the  county  must  give  the  requi- 
site notices.*  When  a  returning  officer  is  required  by  the 
Ballot  Act  to  give  any  public  notice,  he  may  do  so  by 
advertisements,  placards,  hand-bills,  or  such  other  means 
as  he  thinks  best  fitted  to  afford  information  to  the 
electors.* 

236.  The  town-clerks  in  royal  and  parliamentary 
burghs  are  prohibited  from  interfering,  directly  or  indi- 
rectly, in  the  election  of  the  magistrates  or  councillors 
of  the  burghs  of  which  they  are  clerks.* 

obliges  the  persons  chosen  to  undergo  the  charge  imposed  upon  them 
[B.  I.,  t.  2,  section  2]. 

In  England,  every  person  duly  qualified  who  is  elected  to  the  office  of 
alderman,  councillor,  auditor  or  assessor,  and  every  councillor  who  is 
elected  to  the  office  of  mayor,  is  bound  to  accept  the  office  to  which  he  is 
elected,  or  in  lieu  of  accepting  must  pay  to  the  mayor,  aldermen,  and 
burgesses  such  fine,  not  exceeding  £50  in  the  case  of  aldermen,  coun- 
cillors, auditors  or  assessors,  and  not  ezceedinff  £100  in  the  case  of 
mayors,  as  the  coxmoU  of  the  borough  may  fix  by  bye-hiw.  From  lia- 
bility to  the  fine  the  following  persons  are  exempted,  viz.,  lunatics,  im- 
becile persons,  and  persons  labouring  under  deahiess,  blindness,  or  other 
permanent  infirmity  of  body ;  persons  above  sixty-five  years  of  age,  or 
who  have  served  in  such  office,  or  paid  the  fine  of  non-acceptance  within 
five  years  from  the  date  of  re-election,  military,  naval  or  marine  officers 
in  Her  Majesty's  service  on  full  pay,  or  officers  and  persons  employed 
and  residing  in  the  royal  dockyards,  victualling  establishments,  arsenals 
or  barracks  [5  and  0  Will.  IV.,  cap.  76,  section  51],  and  persons  enabled 
by  law  to  niake  an  affirmation  instead  of  taking  an  oath,  or  who  refuse 
on  conscientious  grounds  to  take  any  oath  or  make  any  declaration 
required  by  the  Act  5  and  6  WUl.  IV.,  cap.  76,  or  to  take  upon  them- 
selves the  duties  of  such  office  [section  8  of  6  and  7  Will.  IV.,  cap.  104]. 
Holders  of  corporate  offices  may  at  any  time  resign  on  payment  of  the 
fine  which  they  would  have  been  liable  to  pay  for  non-acceptance  of  the 
same  office  [Ibid].  Officers  of  inland  revenue  are  exempted  by  16  and 
17  Vict.,  cap.  59,  section  17,  from  serving  in  any  corporate  or  parochial 
or  other  public  office  or  employment. 

>  Section  29  of  3  and  4  Will.  IV.,  cap.  76 ;  section  27  of  3  and  4  Will. 
IV.,  cap.  77. 

»  Section  27  of  3  and  4  Will.  IV.,  cap.  77. 

*  Rule  46  of  the  Ballot  Act. 

*  Section  28  of  3  and  4  WiU.  IV.,  cap.  76  ;  section  27  of  3  and  4  Will. 
IV.,  cap.  77. 

In  the  case  of  Dick  v.  Duff,  2d  March  1821,  20  F.C.,  293,  a  petition 
and  complaint  at  the  instance  of  certun  councillors  of  the  burgh  of 
Elgin,  praying  for  the  removal  of  the  town-clerks,  on  the  ground  of  their 
having  acted  during  a  contested  election  of  a  member  of  parliament  us 
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237.  If  any  magistrate,  couDcillor,  town-clerk,  sheriff, 
or  other  person  wilfully  contravenes  or  disobeys  the 
provisions  of  the  Act  3  and  4  Will.  IV.,  cap.  76,^  or 
3  and  4  Will.  IV.,  cap.  77,*  he  may  be  sued  for  the 
offence  in  the  Court  of  Session,  by  any  person  aggrieved, 
for  the  penal  sum  of  £300;  which  sum,  or  any  smaller 
sum  which  may  be  assessed  by  a  jury  in  such  action,  the 
defender,  upon  conviction,  must  pay  to  the  pursuer  with 
full  costs  of  suit.  But  every  such  action  must  be  raised 
within  four  calendar  months  after  the  cause  of  action  has 
arisen,  and  notice  in  writing  must  be  given  to  the  person 
against  whom  it  is  intended  to  be  brought  at  least  one 
calendar  month  before  the  action  is  raised.  The  object 
of  the  notice  is  to  enable  the  person  to  whom  it  is  given 
to  prepare  for  his  defence.  It  must,  therefore,  be  distinct 
and  specific  as  to  the  person  against  whom  the  action 
is  to  be  raised,  as  to  the  ground  of  action,  and  as  to  the 
penalties  to  be  exacted.  A  notice  which  does  not  set 
forth  these  particulars  does  not  fulfil  the  requirements  of 
the  statute ;  and  an  action  following  upon  it  will  not  be 
sustained.'  Whenever  judgment  has  been  once  recovered 
in  such  action,  the  defender  is  entitled  to  plead  the  judg- 
ment as  a  bar  to  any  other  action  which  may  be  brought 
against  him  for  the  same  matter  or  thing,  and  the 
second  or  subsequent  action  being  thereupon  dismissed, 
the  defender  is  entitled  to  recover  his  full  costs  of  suit.* 

238.  In  Edinburgh  the  dean  of  guild,  elected  by  the 
guildry,  and  the  convener,  elected  by  the  convenery ; 
in  Glasgow  the  dean  of  guild,  elected  by  the  merchants' 
house,  and  the  convener,  elected  by  the  trades'  house; 

political  agents  of  one  of  the  candidates,  whose  object  they  endeavoured 
to  forward  by  means  of  their  official  powers  and  influence,  was  dismiBaed 
as  incompetent,  the  proceeding  not  being  allowed  by  the  election 
fitfltntes 

»  Section  34  of  3  and  4  Will.  IV.,  cap.  76. 

•  Section  32  of  3  and  4  Will.  IV.,  cap.  77. 

»  Drew  V.  Maxwell,  14th  November  1854,  17  D.,  51  ;  27  Jur.,  3. 

*  Section  34  of  3  and  4  Will.  IV.,  cap.  76 ;  and  section  32  of  3  and  4 
Will.  IV.,  cap.  77. 
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and  in  each  of  Aberdeen,  Dundee,  and  Perth,  the  dean  of 
guild  elected  by  the  guildries,  are  by  virtue  of  such 
election  constituent  members  of  the  town  councils  of  these 
burghs.^  With  these  exceptions  the  offices  and  titles  of 
dean  of  guild  and  convener,  and  also  of  deacon,  as 
official  and  constituent  members  of  the  town  councils  of 
every  royal  burgh,  were  abolished  by  the  Act  3  and  4 
Will.  IV.,  cap.  76,  sec.  19 ;  but  in  all  royal  burghs  other 
than  those  named  where  there  was  a  dean  of  guild  at  the 
passing  of  the  act,  the  duties  and  functions  previously, 
performed  by  him  in  the  town  council  or  dean  of. 
gmld  court  of  the  burgh,  are  performed  by  a  member 
of  the  council  elected  by  the  councillors  in  the  manner 
already  explained.* 

In  royal  burghs  where  there  is  no  dean  of  guild,  the 
magistrates  are  entitled  to  exercise  the  authority  of  dean 
of  guild.  Bankton  says : — "  In  some  borows  there  is  no 
dean  of  guild.  In  such  cases,  those  matters  that  belong  to 
the  dean  of  guild  court  are  within  the  cognisance  of  the 
magistrates,  with  advice  of  the  council,  to  whose  jurisdic- 
tion that  of  the  dean  of  guild  is  understood  to  be  annexed, 
when,  by  the  constitution  of  the  borow,  no  separate  guild 
court  is  established."  ^  Erskine  says : — "  By  the  usage  of 
several  borouglis,  proprietors  are  obliged  to  keep  a  foot, 
or  a  foot  and  a  half,  within  the  extremity  of  their  several 
properties.  And  where  the  usage  is  not  fixed,  the  dean  of 
guild,  or  other  magistrate  who  is  charged  with  the  police, 
appears  to  be  trusted  with  a  discretionary  power  of  direct- 
ing the  buildings  within  borough,  subject  to  the  review  of 
the  Court  of  Session.    Clark,  8th  July  1760,  M.,  13172."  * 

*  See  No.  142  of  these  Observations. 

'  See  No.  145  of  these  Observatious. 

>  Bankton^s  Institutes,  B.  iy.  t.  20,  sec.  7. 

^  Erskine,  11.  9,  9.  The  law  as  stated  by  Bankton  and  by  Erskine 
"was  recognised  by  the  court  in  Scouller  v.  Pollock,  24th  January  1832, 
10  S.,  241 ;  Milne  v.  MelviUe,  27th  November  1841,  4  D.,111 ;  Laramond 
17.  Gumming,  11th  June  1875,  2Rettie,  784;  Tainsh  v.  The  Magistrates 
of  Hamilton,  24th  January  1877,  4  Kettie,  315.  See  idso  the  opinion  of 
Lord  Deas  in  Crawfurd  v.  The  Magistrates  of  Paisley,  10th  March  1870, 
8  Macph.,  693 ;  42  Jur.,  350. 

2d 
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The  right  of  every  craft,  trade,  couveoery  of  trades,  or 
guildry,  or  tnerchaDta'  honse,  or  trades'  house,  or  other  such 
oorporatioD  in  royal  burghs  to  elect  their  own  deacons,  or 
deacon-convener,  or  dean  of  guild,  or  directors,  or  other 
lawful  officers  for  the  management  of  their  own  afiaire,  and 
the  right  of  every  oraft,  trade,  or  guildry  in  parliamen- 
tary burghs  to  elect  their  own  deacona,  or  deacon-con- 
vener, or  dean  of  guild  for  the  management  of  their  own 
affairs,  is  not  impaired  by  the  Act  3  and  4  Will.  IV.,  cap. 
76,  or  3  and  4  Will.  IV.,  cap.  77.  On  the  contrary,  it  is 
expressly  declared  that  all  these  bodies  are  entitled 
to  the  free  election  of  the  several  office-bearers  without 
interference  or  control  on  the  part  of  the  town  council  or 
any  of  its  members.* 


4.  Xn  Burghs  of  Regality  and  Barony. 

239.  In  burghs  of  regality,  where  the  magistrates  have 
been  in  immemorial  use  to  exercise  a  jurisdiction  as  to 
the  lining  of  boundaries  similar  to  that  of  the  dean  of  guild 
in  royal  burghs,  the  usage  has  been  sustained.' 

240.  The  clerk  of  a  burgh  of  barony  or  regality  haa  no 
right  to  bis  office  ad  vUam  out  eulpam.  He  holds  it  only 
during  pleasure.'  This  is  not  altered  or  affected  by  the 
burgh  being  made  a  parliamentary  burgh.* 

241.  The  magistrates  and  council  of  a  burgh  of  re- 
gality have  the  same  powers  as  magistrates  of  a  royal 

'  SecUon  21  of  3  and  4  Will.  IV.,  cap.  76. 
SecdoD  21  of  3  and  4  WiU.  IV.,  cap.  77. 

'  Neilson  v.  Vallance,  10th  Decembtir  1828,  7  S.,  182.  See  also  ob- 
MTTittioiu  hj  Lord  Cun-iebill  in  Taiosh  «.  The  Magistntai  cA  Hamihoo, 
84th  Jtinuar?  1877.  4  Rettie,  315. 

>  Morriaon  v.  The  Uasiitratee  of  Greeuock,  27th  Mav  1806.  refurred  to 
^7  Lord  Moncreiff  in  D;kea  u.  The  Magistntea  of  Port-GUagow,  2d 
Jul7l840,  2U.,  lS74j  16  F.,  13S8.  See  footnoW  to  No.  230  of  theae 
Obaerrationa,  pp.  401,  402. 

,   «  U;kes  r.  The  Magistrates  of  Port-Ulaagow,  lupra.     See  footnotq 
to  No.  23U  of  these  Observations. 
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burgh  have  to  grant  feus  of  the  common  gobd.^  They 
may  also  sell  the  liferent  of  superiorities  belonging  to  the 
burgh  for  adequate  consideration,*  but  they  are  not 
entitled,  it  has  been  held,  to  dispose  privately  of  liferent 
rights  of  the  superiority  of  the  burgh  lands  for  the  crea- 
tion of  freehold  qualifications, — such  alienations  not 
being  necessary  for  the  benefit  of  the  biu-gh,  and 
being  destructive  to  its  jurisdiction,  and  fitted  to 
give  rise  to  serious  legal  questions.*  Besides,  it  was 
observed,  if  such  alienations  were  proper  acts  of  man- 
agement the  magistrates  should  have  proceeded  by 
public  sale. 

(1.)  The  provisions  of  the  several  acts  relative  to  the 
common  good  of  royal  burghs  do  not  apply  to  burghs 
of  regality  and  barony,  burgesses  of  which  appear  to  be 
entitled  at  common  law  to  call  the  magistrates  and  coun- 
cil to  account,  in  the  Court  of  Session,  for  malversation 
and  mismanagement.*  They  have  been  held  entitled  to 
challenge  alienations  of  the  burgh  property,*  and  mis- 


^  Cathie  v.  The  Magistrates  of  Musselburgh,  80th  June  1752,  Mor., 
2521 ;  Elchiee  voce  Burgh  Royal,  No.  32. 

*  Wilson  and  Others  v.  Storry  and  the  Magistrates  of  Paisley,  2lBt 
February  1775.  Mor.,  2529  ;  5  Brown's  Sup.,  629. 

*  Stewart  and  Others  v.  The  Magistrates  of  Paisley,  22d  January 
1822, 1  S.,  261  (N.E.,  246). 

*  Brown's  Suppl.,  vtxse  Title  to  Pursue,  vol.  v.  p.  628. 

^  Wilson  and  Others  v.  Storry  and  the  Magistrates  of  Paitdey,  ut  supra. 
In  this  case  certain  burgesses  of  Paisley,  which  is  a  burgb  of  barony, 
instituted  a  reduction  of  an  act  of  coundl,  and  of  certain  conyeyances 
following  upon  it,  by  which  the  liferent  of  a  superiority  belonging  to 
the  burgh  was  sold  by  private  bargain.  In  defence  it  was  pleaded  that 
neither  uie  burgh  in  general  nor  any  individual  within  it  was  injured  by 
the  transaction,  and  that  consequently  the  pursuers,  as  burgesses,  were 
not  entitled  to  insist  in  the  action,  which  was  otherwise  groundless  upon 
ha  merits.  The  court  sustained  the  title  of  the  pursuers,  but  repelled 
the  reasons  of  reduction. 

Stewart  and  Others  v.  The  Magistrates  of  Paisley,  22d  January  1822, 
20  F.C.,  504.  In  1816  the  magistrates  of  Paisley  proposed  to  sell  to 
different  persons  a  portion  of  the  superiority  which  is  held  directly  hx>m 
the  crown,  with  a  view  to  afford  the  purchEtsers  qualifications  as  free- 
holders in  the  county  of  Renfrew.  Certain  burgesses  applied  for 
interdict,  and  also  instituted  an  action  of  reduction,  on  the  ground  that 
the  superiority  was  vested  in  the  ma^ristrates  merely  as  administrators  of 
the  property  of  the  burgh,  and  in  that  character  they  could  not  do  an 
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appropriation  of  ground  destined  for  common  purposes 
by  immemorial  usage.i 

act  which  would  destroy  the  burgh  as  a  corporate  body  and  put  an  end 
to  the  privileges  of  the  inhabitants.  The  court  sustained  the  reduction, 
holding  that  the  magistrates  were  not  entitled  to  dispone  the  superiority 
in  liferent. 

^  The  Magistrates  of  Kilmarnock  v.  The  Inhabitants,  19th  December 
1776,  5  Brown^s  Sup.,  406  ;  Hailes,  p.  738.    In  this  case  it  was  found 
that  the  inhabitants  of  a  burgh  of  barony  were  entitled  to  prevent  the 
magistrates  from  feuing  ground  belonging  to  the  corporation  which  had 
always  been  used  by  the  manufacturers  and  inhabitants  of  the  burgh  for 
bleachinnr,  drying,  and  other  purposes.    In  Home  v.  Young,  18th  De- 
cember 1846,  9  D.,  286;  19  Jur.,  109,  the  inhabitants  of  the  burgh  of 
barony  of  Eyemouth,  who  had  from  time  immemorial  used  a  bleaching- 
green  and  well  within  the  burgh,  were  found  entitled  (though  not  heritors) 
to  defend  the  subjects  against  an  attempt  by  the  superior  to  deprive  them 
of  the  use  of  their  privileges.    The  privilege  conferred  upon  the  burgh 
of  electing  magistrates  had  been  in  disuse,  but  the  court  were  of  opinion 
that  the  superior,  in  whose  favour  the  burgh  had  been  created  and  incor- 
porated, and  who  was  the  owner  of  the  subjects,  came  in  place  of  the 
magistrates  as  representing  the  community,  and  was  not  entitled  to  deprive 
the  inhabitants  of  their  privileges.     Lord  Jef&ey  also  explained  the  dis- 
tinction between  servitudes  to  be  established  against  a  stronger  third 
party,  and  attempted  invasions  of  rights  belonging  to  the  community 
Dy  those  who  ought  to  respect  and  protect  them.    In  Dyce  v.  Hay,  lOtb 
July  1849,  11  D.,  1266,  the  court  held  that  an  individual  could  not,  by 
mere  usage,  acquire  a  privilege  of  walking  and  recreation  over  the  pri- 
vate property  of  another,  but  they  carefully  distinguished  that  case  from 
the  case  of  an  inhabitant  of  a  burgh  establishingby  usage  such  a  privile^^e 
over  a  part  of  the  territory  of  the  burgh.    This  distinction  was  also 
specially  recognised  by  the  House  of  Lords  on  appeal  (25th  May  1^52, 
1  Mucqueen,  311) ;  and  in  the  subsequent  case  of  Sanderson  v.  Lees,  25th 
November  1869,  22  D.,  24 ;  32  Jur.,  14,  the  Lord  President  (M'Neill), 
observed  ^'  that  the  right  of  the  complainer  and  the  other  inhabitants  is 
not  to  ba  regarded  as  a  servitude  right  at  all.    The  magistrates  held  the 
property  all  along  for  the  community,  but  the  purposes  for  which  it  has 
admittedly  been  possessed  by  the  inhabitants  are  not  inconsistent  with 
the  right  of  property  in  the  magistrates.    These  uses  have  been  co- 
existent with  the  property  from  the  first ;  and  the  property,  as  I  look 
upon  the  case,  was  in  me  magistrates  for  the  community  for  the  purposes 
in  question  as  much  as  for  other  purposes'*    See  also  observations  by 
Lord  Deas  in  the  same  case. 

As  to  the  identity  between  the  rights  of  burgesses  of  burghs  o| 
regality  and  barony  on  the  one  hand,  and  royal  burghs  on  the  other,  see 
the  observations  by  Lord  Cunningham  (Ordinary)  in  the  case  of  Home 
V.  Young,  and  by  Lord  Curriehill  and  Lord  Deas  in  Sanderson  v.  Lees. 
Lord  Cunningham  said,  in  Homers  case^**  It  is  farther  argued,  that 
various  rights  are  competent  to  the  inhabitants  of  royal  burghs  over  the 
estates  of  contiguous  proprietors  beyond  the  boundary  of  the  burgh,  which 
are  not  claimable  by  the  inhabitants  o(  burghs  of  barony ,  or  unincorporated 
villages.  In  royal  burghs,  it  is  said  that  the  territory  of  the  burgh, 
vested  in  the  magistrates,  forms  a  dominant  tenement,  which  does  not 
exist  in  the  case  of  burghs  of  barony  and  ordinary  Tillages.    But  that 
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(2.)  It  was  questioned,  in  the  case  of  Johnston  v.  the 
Stent  Masters  of  Kelso,^  whether  an  inhabitant  of  a  burgh 

deduction  is  altogether  fancifid  and  groundless.  In  royal  burghs,  the 
magistrates  are  not  invested  with  the  estate  within  the  bounds  of  the 
burgh  as  feudal  proprietors.  The  burghal  territory  remains  with  the 
crown,  and  the  magibtrates  notoriously  give  infef tment  as  procurators 
for  the  sovereign.  In  baronies,  again,  in  which  a  lower  burch  has  been 
erected,  the  limits  of  the  burgh  are  generally  as  well  defined  as  those  of 
a  royal  burgh ;  and  while  the  higher  fee  remains  with  the  baron,  the 
village  tenements  are  held  under  him.  If  the  magistrates  of  royal  burghs, 
therefore,  can  be  restrained  from  alienating  or  mipappropriating  ground 
destined  for  useful  and  common  purposes  by  long  and  immemorial  us^age, 
it  follows,  on  the  same  principle,  that  subject  superiors  who  appoint  the 
magistrates  of  burghs  of  barony,  may  be  equally  restrained  by  the  inhabi- 
tants, and  all  having  interest,  from  every  abuse  of  their  title,  in  attempt- 
ing to  eucroach  on  ground  set  apart  for  the  use  of  the  inhabitants,  under 
their  jurisdiction  and  protection,  for  a  period  exceeding  the  years  of  pre- 
scription. In  these  small  communities,  the  proprietor  of  the  barony  is 
pater  patrioe^  and  is  as  much  bound  as  magistrates,  in  other  cases,  to  pro- 
tect and  respect  the  rights  and  privileges  of  the  inhabitants.  Accord- 
ingly, the  servitude  of  bleaching,  claimed  by  the  inhabitants  of  Kelso,  was 
rejected  by  the  House  of  Lords  in  1759,  not  because  the  town  was  merely 
a  burgh  of  barony,  but  because  bleaching  was  then  viewed  as  a  servitude 
unknown  in  law;  and  the  House  of  Lords  latelv  recognised  the  privilege  of 
taking  sand,  as  belonging  to  the  inhabitants  of  Hamilton,  thougn  that  town 
is  only  a  burgh  of  regality.  Nay,  if  such  rights  were  claimed,  on  clear 
evidence  of  immemorial  possession,  for  the  inhabitants  of  a  large  unincor-^ 
pornted  town  (such  as  Beith,  CriefiT,  Alloa,  and  many  of  the  parliament- 
ary burghs  before  their  constitution  as  such  by  statute),  it  is  difficult  to 
suppose  that  they  could  be  successfully  opposed."  See  also  observations 
by  the  Lord  President  (Boyle),  and  by  Lords  Mackenzie,  Fullarton,  and 
Jeffrey,  in  the  sape  case. 

In  Sanderson^s  case.  Lord  Curriehillsaid — ^'  The  question  raised  in  this 
case  is  of  general  importance  to  the  biurgesses  and  inhabitants  of  burghs, 
because  to  almost  all  our  royal  burghs,  and  burghs  of  regality  and  of 
barony,  there  are  attached  commons  or  links,  of  which  the  burgesses  and 
inhabitants  have,  for  time  immemorial,  had  the  enjoyment  for  exercise 
and  recreation  of  different  kinds  ;  and  the  question  is  now  raised, 
whether  the  magistrates  of  these  corporations  have  a  discretionary  power 
of  depriving  these  classes  of  such  pnvileges?  I  think  that  this  question 
must  be  decided  in  the  negative ;  in  respect  that  such  subjects,  which* 
have  been  so  used  for  time  immemorial,  are  not  alienable  by  the  magis- 
trates." And  Lord  Deas  said — *^  I'his  leads  to  the  question,  whether, 
according  to  the  law  of  Scotland,  there  can  be,  by  usage,  such  a  dedica- 
tion of  property  belonging  to  a  burgh  as  will  exclude  that  property  hx>m 
being  sold  oy  the  magistrates,  or  attached  for  the  debts  of  the  burgh  ? 
Now,  if  this  question  were  open,  much  might  be  said  upon  it.  But  there 
can  be  no  doubt  that,  according  to  the  Taw  and  practice  of  Scotland, 
such  things  may  and  do  take  place.  There  is  no  distinction  in  this 
respect  between  the  property  of  a  royal  burgh  and  the  property  of  a 
burgh  of  regality." 

*  Johnston  v.  The  Stent  Masters  of  Kelso,  25th  June  1800,  12  F.C., 
426 ;  Mor.,  No.  1,  App.,  Title  to  Pursue. 
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of  barony  had  right  to  investigate  the  acconnts  of  the 
Btent  masters.  The  court  thought  that  he  bad,  but  as 
on  the  merits  the  defence  was  clear,  the  question  was  not 
minutely  investigated. 

(3.)  It  has  been  held  that  it  is  not  ultra  vires  of  the 
magistrates  of  a  burgh  of  barony  to  appropriate  a  part  of 
the  common  good  to  the  endowment  of  a  parish  church 
in  connection  with  the  Church  of  Scotland,  provided  such 
endowment  be  not  extravagant  in  the  circumstances  of 
the  burgh.^ 


6.  In  Burghs  and  Places  subject  to  the  Oeneral  Police 

Act  of  1860  or  1862. 

242.  Four  statutory  meetings  in  each  year  must  be 
held  by  the  commissioners  in  such  places  within  the 
burgh  as  they  may  appoint,  upon  the  second  Monday  of 
February,  May,  August,  and  November,  in  burghs  and 
places  subject  to  the  act  of  1850,  and  upon  the  second 
Monday  of  January,  April,  July,  and  October  in  burghs 
and  places  subject  to  the  act  of  1862.  The  act  of  1850 
fixes  twelve  o'clock  noon  as  the  hour  of  meeting ;  but  the 
act  of  1862  authorises  these  meetings  to  be  held  at  that 
or  at  any  other  hour  the  Commissioners  may  fix.* 

>  MHgistrat(>8  of  Kilmarnock  v.  Aitken,  SUt  May  1849,  11  D., 
1089;  21  Jur.,  416.  In  deciding  this  case,  Lord  FuUerton  paid  : — •*£ 
certainly  do  not  iMnk  that  the  town  council  could  have  legally  bound 
the  corporation  to  supply  the  deficiencies  of  the  funds  required  for  ihe 
support  of  a  dissenting  congregation.  I  think  thcie  is  this  particular 
and  manifest  distinction  between  disst-nters  and  the  Established  Church. 
A  corporate  body,  like  a  burgh,  created  for  the  benefit  of  the  inhnbi- 
tants,  may,  I  think,  lawfully  bind  itself,  through  the  medium  of  its 
legal  organs,  to  assist  and  maintain  a  religious  establishment  in  unison 
with  that  recognised  by  the  law  of  the  land ;  because  that  is  truly 
a  public  object,  and  must  be  so  dealt  with  by  the  courts  of  the  country. 
But  the  endowment  of  a  dissenting  church,  however  in  accordance  with 
the  private  sentiments  of  the  administrators  of  the  burgh  for  the  time, 
can  be  viewed  by  us  in  no  other  light  than  a«*  an  appropriation  of  the 
burgh  funds  to  a  private  object,  which  is  dearly  ultra  vires  of  such 
administrators. 

»  Section  42  of  the  General  Police  Act  of  1850. 
Section  59  of  the  General  Police  Act  of  1862. 
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243.  Within  forty-eight  hours  of  the  receipt  of  a  writ- 
ten requisition  stating  the  object  of  the  required  meet- 
ing, and  signed  by  two  commissioners,  the  clerk  must 
call  a  special  meeting,  to  be  held  within  four  days  after 
the  requisition.  Special  meetings  must  be  convened  by 
written  or  printed  summonses  given  to  each  commis- 
sioner personally,  or  at  his  dwelling-house,  or  place  of 
business,  at  least  twenty-four  hours  before  the  time  of 
meeting.  The  summonses  must,  under  the  act  of  1850^ 
contain  a  copy  of  the  requisition.  Under  the  act  of  1862, 
they  must  either  contain  a  copy  of  the  requisition  or  state 
the  purpose  of  the  meeting.^ 

244.  No  rules  or  regulations  can  be  adopted  or  carried 
into  execution  by  any  special  meeting,  which  tend  to 
alter  or  annul  rules  or  regulations  made  at  any  of  the 
four  statutory  meetings.* 

245.  The  commissioners  present  at  any  special  or  statu- 
tory meeting  may  adjourn  to  any  other  day,  hour,  and 
place  within  the  burgh,*  and  are  required  by  the  act  of 
1850  to  defray  their  own  expenses  at  all  meetings.^  The 
act  of  1862  contains  no  provision  as  to  expenses. 

246.  The  commissioners  may  appoint  committees  of 
their  number,  either  to  report  on  the  matters  remitted  to 
them,  or  to  carry  the  various  purposes  of  the  acts  into 
execution ;  may  delegate  to  such  committees  the  powers 
competent  to  themselves,  in  whole  or  in  part,  in  regard  to 
the  subject  of  the  remit ;  and  may  name  the  convener 
and  fix  the  number  of  members  who  shall  form  a  quonmi 
of  the  several  committees.  Each  committee  is  presided 
over  by  its  convener,  who  has  a  deliberative,  and  in  case 

^  Sections  43  and  41  of  the  General  Police  Act  of  1850. 

Sections  60  and  58  of  the  Greneral  Police  Act  of  1862. 
3  Section  44  of  the  General  Police  Act  of  1850. 

Section  61  of  the  General  Police  Act  of  1862. 
'  Section  45  of  the  General  Police  Act  of  1850. 

Section  62  of  the  General  Police  Act  of  1862. 
*  Section  46  of  the  General  Police  Act  of  1850. 
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of  equality,  a  casting  vote,  and  who  may  convene  its 
members  by  notices  in  such  way  as  he  may  think  most 
convenient.^ 

247.  The  commissioners  must  appoint  a  clerk  for  keep- 
ing the  books  and  records  of  the  proceedings  of  the  com- 
missioners and  their  committees,^  and  may  allow  him  a 
reasonable  salary.  The  records  must  contain  accurate 
minutes  of  the  proceedings  and  orders  of  the  conmiis- 
fiioners  and  their  committees,  and,  when  signed  by  the 
preses  of  each  meeting,  they,  or  any  copy  or  extract 
therefrom  authenticated  by  the  signature  of  the  clerk, 
are  received  as  evidence  in  all  courts  in  any  case 
or  matter  concerning  the  act  of  1850  or  1862.*  The 
act  of  1850  appoints  the  records  to  be  open  to  the 
inspection  of  all  persons  interested,  without  payment 
of  any  fee,  and  imposes  upon  the  clerk  the  duty 
of  giving  certified  copies  or  extracts  therefrom,  when 
required,  to  all  persons  demanding  the  same,  upon  pay- 
ment of  such  reasonable  sum  as  the  commissioners  may 
fix,  not  exceeding  one  shilling  for  every  three  hundred 
words.     The  act  of  1862  is  silent  on  this  subject.* 

248.  No  clerk  to  the  commissioners,  nor  his  partner,  nor 
any  person  in  the  employment  of  the  clerk  or  of  his  partner, 


1  Section  47  of  the  General  Police  Act  of  1850. 
Section  63  of  the  General  Police  Act  of  1862. 

As  to  the  powers  of  committees,  under  authority  delegated  by  the  general 
body  of  commissioners  to  do  acts  which  the  statute  direrts  the  commission- 
ers themselves  to  do,  see  Thomas  r.  Elgin,  4th  July  1866, 18  D.,  1*204 ;  28 
Jur.,  690.  In  this  case  the  Perth  I..oail  Police  Act,  2  Vict.,  cap.  43,  em- 
powered the  commissioners  to  appoint  committees  ^^  for  carrying  the 
puriK)ses  of  the  act  into  ez^ution,''  and  for  that  purpose  to  delegate 
their  powers  to  them.  It  was  held  that  the  paving  committee,  to 
whom  the  powers  of  the  commissioners  had  been  delegated,  had  no 
power  to  order  proprietors  to  repave  a  street,  but  only  to  see  to  the 
decrees  pronounced  by  the  commissioners. 

*  Section  61  of  the  General  Police  Act  of  1860. 
Section  67  of  the  General  Police  Act  of  1862. 

'  Section  64  of  the  Act  of  1850. 
Section  70  of  the  Act  of  1862. 

*  Section  61  of  the  Act  of  1860. 
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can  act  as  agent  or  solicitor  in  the  trial  of  any  offence 
tinder  the  acts  committed  within  the  burgh.  Contraven- 
tion of  this  provision  disqualifies  the  clerk  from  holding  any 
office  under  the  act,  and  from  acting  as  a  commissioner.^ 

249.  No  person  appointed  clerk,  nor  his  partner,  nor  any 
person  in  the  employment  Of  the  clerk  or  his  partner,  can 
be  treasurer,  or  in  the  service  or  employment  of  the  trea- 
surer or  of  his  partner,  or  act  as  deputy  of  the  trea- 
surer, or  otherwise,  or  in  any  manner  officiate  for  the 
treasurer.  Contravention  of  this  provision  subjects  the 
offender,  for  every  offence,  to  the  forfeiture  and  payment 
of  £100  to  any  person  who  sues  for  the  same.  The 
penalty  is  recoverable  with  fiiU  expenses  in  the  same 
manner  as  the  other  penalties  imposed  by  the  act  of 
1850  or  1862  may  be  sued  for  and  recovered.* 

250.  Besides  the  special  provisions  of  the  acts  of  1850 
and  1862,  relative  to  the  clerk,  already  noticed,  both  acts 
empower  the  commissioners  to  appoint,  at  such  salaries 
as  they  shall  judge  meet,  clerks,  treasurers,  collectors, 
surveyors,  and  all  other  persons  whose  appointment  is 
not  otherwise  provided  for,  to  be  employed  in  the  execu- 
tion of  the  respective  acts,  and  to  remove  and  suspend 
such  clerks,  treasurers,  collectors,  surveyors,  and  other 
persons  at  pleasure,  and  to  make  orders  and  regulations 
for  their  government.^  The  commissioners  are  also  re- 
quired by  the  act  of  1862  to  appoint  a  proper  person  to 
be  clerk  of  the  police  court,  who  shall  hold  office  only 
during  pleasure,  and  such  person,  it  is  declared,  may  be 

^  Section  52  of  the  General  Police  Act  of  1850. 
Section  68  of  the  General  Police  Act  of  1862. 
In  the  case  of  Muckarsie  v.  Walker,  25th  June  1831, 9  S.,  804  ;  6  F., 
517,  a  party  was  subjected  in  the  penalty  prescribed  by  the  General 
Road  Act,  4  Geo.  IV.,  cap.  49,  section  11,  for  acting  both  as  clerk  ahd 
treasurer,  though  nominally  holding  only  one  of  the  offices. 
'  *  Section  57  of  the  General  Police  Act  of  1850. 
Section  73  of  the  General  Police  Act  of  1862. 
»  Section  48  of  the  General  Police  Act  of  1850. 
Section  64  of  the  General  Police  Act  of  1862. 
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the  clerk  to  the  commisfiioners.^  It  has  been  held,  in 
Hamilton  v.  the  Police  Commissioners  of  Dunoon,  that 
under  these  provisions  the  clerk  has  no  right  to  his 
oflSce  ad  vitam  aut  culpmriy  but  may  competently  be  elected 
for  one  year;*  and  in  deciding  that  case  the  Lord  Presi- 

J  Section  436  of  the  General  Police  Act  of  1862. 

>  Hamilton  r.  Police  Commisaioners  of  Dunoon,  13th  June  1871,  9 
Macph.,  826 ;  8  Scot.  Law  Hep.,  561.  This  case  is  fully  explained  in 
the  observations  of  the  Lord  President  at  the  advising  : — **  llie  Lord 
( )rdinar7  *•  finds  that,  at  the  meeting  of  the  police  commissioners  for  the 
bui^h  of  Dunoon,  held  on  the  26th  October  1868,  the  pursuer  was 
elected  clerk  to  the  commissioners  for  a  year  from  that  date,  at  a  salary 
ot  £40 :  Finds  that  on  the  expiry  of  that  year,  the  appointment  to  the 
pursuer  was  not  renewed  for  any  specific  period,  but  that  he  was  con- 
tinued as  clerk,  under  an  interim  arrangement,  until  that  arrangement 
was  put  an  end  to,  in  terms  of  a  resolution  passed  at  a  meeting  held  on 
the  17th  January  1870.^ — HLs  lordship  goes  on  to  find  that  the  com- 
missioners had  reasonable  cause  for  resolving  not  to  continue  the  pursuer 
in  the  office  of  clerk.  I  do  not  consider  it  necessary  to  go  into  that. 
From  October  1869  there  whs  a  complete  dispute  as  to  the  nature  of  the 
office.  The  pursuer  insisted  that  he  neld  the  appointment  for  life,  while 
the  commissioners  continued  him  in  office  under  an  interim  appoint- 
ment. The  question  really  is.  Can  the  pursuer  defend  his  possession  of 
the  office,  on  the  ground  that  he  was  appointed  for  life?  or,  are  the 
commissioners  justified  in  maintaining  that  he  was  appointed  for  one 
year  V  The  first  point  is  the  construction  of  the  General  Police  and 
Improvement  Act.  The  pursuer  says  that,  under  sec  67,  it  is  unlawful 
for  the  commissioners  to  appoint  a  clerk  on  any  other  tenure  than  for 
life.  The  words  of  sec.  67,  wlien  read  without  reference  to  other  sections, 
give  no  countenance  to  any  such  notion.  It  enncts  that  *the  com- 
missioners shall  appoint  a  clerk  for  keeping  the  records  of  the  proceedings 
and  orders  of  the  commissioners  and  their  committees,  and  being  signed 
by  the  preses  of  each  respective  meeting,  or  any  copy  or  extract  there- 
from, authenticated  by  the  signature  of  the  clerk,  shall  be  received 
as  evidence  in  all  courts  whatsoever  in  any  case  or  matter  concerning 
this  act.'  No  doubt  the  clerk  to  a  body  of  commissioners,  whose  proper 
and  chief  duty  is  to  record  their  proceedings,  is  io  a  certain  sense  a 
public  officer.  But  there  is  no  rule  in  common  law  that  the  office  is 
necessarily  ad  vitam  aut  culpfim.  On  the  contrary,  the  tenure  depends 
on  the  circumstances  of  the  appointment.  But  the  pursuer  says  that 
sec.  67  when  contrasted  with  other  sections  which  deal  with  the  tenure 
on  which  certain  other  offices  are  to  be  held,  clearly  shows  that  the  clerk 
can  only  be  appointed  ad  vitam  aut  culpam.  The  436  section  is 
referred  to  as  an  instance, — *  The  commit^sioners  shall  appoint  a  proper 
person  to  be  clerk  of  the  police  court,  who  shall  hold  office  only  during 
their  pleasure,  and  such  person  may  be  the  same  person  who  is  clerk  to  the 
commissioners,'  etc.  Here  the  provisions  of  the  statute  are  imperative. 
The  commissioners  cannot  make  an  appointment  of  clerk  to  the  police 
court  for  life,  nor  for  a  definite  period.  But  does  it  follow  that  because 
the  statute  is  silent  in  regard  to  the  office  of  clerk  to  the  commissioners 
that  it  must  necessarily  be  a  life  office  ?  We  cannot  from  these  other 
clauses  construe  sec.  07  as  from  its  silence  enacting  that  the  clerk  must 
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dent  (Inglis)  expressed  an  opinion,  in  which  the  other 
judges  concurred^  that  a  clerk  might  be  appointed  for  a 
definite  term, — presumably  a  term  of  years. 

neceBsarily  be  appointed  for  life.  The  very  Dature  of  the  appointment, 
and  the  dutieti  which  the  clerk  has  to  discharge,  would  make  it 
improbable  that  the  legislature  would  tie  down  the  commiflsioners  to  a 
life  appointment.  It  is  highly  expedient  that  the  appointment  should 
be  for  a  time,  in  order  to  give  the  commissioners  an  opportunity  of 
revising  the  duties,  salary,  and  conditions  of  the  office.  It  appears 
to  me  that  this  is  precisely  the  sort  of  discretion  iDtende<l  to  be 
given  by  sec.  67.  I  have  no  doubt,  on  the  first  point,  that  it  is 
perfectly  lawful  to  appoint  a  clerk  for  a  definite  term.  The  next 
question  is,  did  the  commissioners  make  the  appointment  for  a  year? 

I  am  saiisfied,  in  point  of  fact,  that  what  passed  at  the 
meeting  was  that  Mr.  Hamilton  was  appointed  clerk  for  a  year."    Lord 
Deas   said, — '^llie  first  question  here,  which  is  certainly  of  general 
importance,  is.  Whether  a  derk  to  a  body  of  commissioners  imder 
the  General  FoUce  and  Improvement  Act  can  be  appointed  otherwise 
than  for  life?    I  am  ot  opinion  with  your  lordship,  that  there  is  no 
incompetency.    The  second  question  is,  Whether  the  pursuer  was  ap- 
pointed for  life?    The  minute  of  appointment  is  ambiguous.     It  was 
mainly  to  clear  up  this  ambiguity  that  a  proof  was  allowed.    The  proof 
has  branched  out  into  all  sorts  of  irrelevant  matter;  but  so  far  as  it 
applies  to  the  res  gestae  it  shows  that  it  was  not  intended  by  the  words 
of  the  minute  that  the  appointment  was  to  be  for  life.    The  only  other 
question  that  remains  is  whether  there  was  reasonable  cnuite  for  the 
pursuer's  removal    1  agree  with  the  Lord  Ordinary,  that  even  if  he  had 
been  appointed  during  the  pleasure  of  the  commissioners,  he  could  not 
be  capnciously  removed  without  due  notice.    But  he  was  not  taken 
unawares.    An  appointment  for  a  year  is  itself  notice  of  its  termination. 
When  the  year  was  about  to  terminate,  the  commissioners  did  not  at 
once  hold  him  to  be  out  of  office,  but  elected  him  ad  interim.    Their 
conduct  was  so  reasonable  and  deliberate  that  I  do  not  know  that  it  is 
necessary  to  find  that  there  was  any  cause  of  complaint  against  Mr. 
Hamilton.    But  it  is  quite  evident  that  there  were  disputes  of  a  serious 
character  between  Mr.  Hamilton  and  the  commissioners."    Lords  Aid- 
millan  and  Eanloch  conciured. 

It  has  since  been  held  by  Lord  Rutherfurd  Clark,  in  the  case  of  Wright 
V.  The  Police  Commissioners  of  Lockerbie,  1st  July  1876  (not  reported), 
that  it  is  ultra  vires  of  the  commiAsioners  to  appoint  a  clerk  ad  vitam 
aut  culpam.  The  facts  of  this  case,  and  the  grounds  of  the  Lord  Ordi- 
nary's judgment,  are  stated  in  the  following  note  to  his  int<'rlocutor : — 
''The  purpose  of  this  action  is  to  have  it  declared  that  the  pursuer 
was  appointed  ad  vitam  aut  culpam  to  tlie  office  of  clerk  to  the  com^ 
missioners  of  poUce  of  Lockerbic>,  conform  to  their  resolution,  dated 
23d  April  1875.  The  burgh  of  Lockerbie  was  created  imder  25  and  26 
Vict,  cap.  101.  It  need  hardly  be  said  that  the  powers  and- duties  of  the 
commissioners  of  police,  as  well  as  the  right  of  any  clerk  whom  they 
may  appoint,  must  be  regulated  by  that  statute.  On  the  23d  April 
1875,  the  then  commissioners  of  police  appointed  the  pursuer  to  be  their 
clerk  '  ad  vitam  aut  culpam^  that  is  to  say,  during  his  life  and  good  be- 
haviour.' The  annual  election  of  commissioners  took  place  on  the  21st 
February  1876,  and  shortly  thereafter  the  commissioners  rescinded  the 
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251.  Accounts  ot  all  heritable  and  moveable  property 
vested  in  the  commissioners  showing  the  nature  of  the 
property,  and  of  all  money  received  and  disbursed,  and 

pursuer's  appointment,  on  the  ground  that  it  was  beyond  the  power  of 
the  commissioners.    The  pursuer  has  raised  the  present  action  to  declare 
the  validity  of  bis  appointment,  and  to  reduce  the  rescinding  resolution. 
By  the  67th  section  of  the  act,  the  commissioners  are  required  to  ap- 
point a  clerk  *^  for  keeping  the  record  of  the  proceedings  ot  the  commis- 
sioners and  their  committees."    The  office  which  the  pursuer  claimed  is 
the  office  created  by  this  section  of  the  statute,  and  the  duties  of  it 
seenied  to  be  limited  to  the  matters  therein  mentioned ;  but  it  is  probable 
that  in  addition  to  the  discharge  of  these  duties,  the  clerk  may  advise 
the  commissioners    in  the    matters    which  come  before   them.     The 
pursuer  does  not  maintain  that  the  commissioners  were  bound  to  make 
the  appointment  ad  vitam  aut  culpam^  but  only  pleaded  that  they  were 
entitled  to  do  so  if  they  chose,  and  that  having  made  the  appointment,  it 
was  binding  upon  their  successors.     He  founds  on  the  case  of  Hamilton 
(supra)  as  deciding — (1)  That  the  64th  section  of  the  statute  does 
not  apply  to  an  office  created  by  the  67th  ;  and  (2)  that  such  an  ap- 
pointment may  be  made  for  a  term  of  years.    From  this  he  argues 
that  it  might  be  made  ad  vitam  aut  culpam.    The  defenders,  on  the 
other  hand,  maintain  that  the  64th  section  related  to  all  clerks  whom 
the  commissioners  may  appoint,  including  the  clerk  appointed  under  the 
67th,  and  contend  that  the  commissioners  can  only  make  the  appoint- 
ment during  their  pleasure.    The  view  which  they  take  of  the  case  of 
Hamilton  is  that  it  was  decided  on  the  ground  that  the  appointment 
was  made  for  a  year  only,  and  that  any  opinions  which  were  expressed 
to  the  efffct  that  the  clerk  might  be  appointed  for  a  term  of  years  were 
obiter^  and  not  necessary  for  the  decision.    'Jliey  further  maintain  that 
even  though  the  64th  section  does  not  apply,  the  resolution  of  the  23d 
April  1875  was  ultra  vires.    If  the  point  were  open  the  l-iord  Ordinary 
would  be  disposed  to  hold  that  the  64th  section  is  of  universal  applica- 
tion.    It  is  the  introductory  section  of  that  part  of  the  act  which  relates 
to  the  powers  and  duties  of  commissioners.    It  includes  clerks,  treasurers, 
collectors,  surveyors,  inspectors,  and  all  other  persons  whose  appoint- 
ment is  not  otherwise  provided  for  ;  that  is  to  say,  one  set  of  persons 
whose  appointment  is  specially  provided  for,  and  another  set  whose  ap- 
pointment is  not  specially  provided  for.    The  67th  section  deals  with  the 
appointment  of  a  clerk  to  perform  a  certain  function,  and  the  69th  with 
the  appointment  of  treasurers  and  collectors.     But  the  purpose  of  these 
sections,  as  dihtinguished  from  the  64th,  which  confers  and  defines  the 
power,  is  to  require  the  exercise  of  the  power  by  the  appointment  of 
certain  officers  for  the  due  performance  ot  the  work  of  the  burgh.    It  is 
true  that  the  69th  section  enacts  that  the  appointment  of  the  treasure? 
and  collector  shall  be  during  pleasure,  and  that  the  67th  is  silent  on  this 
matter,  but  that  difference  cannot,  it  is  thought,  make  either  the  one  or 
the  other  independent  of  the  64th.     It  was  urged  by  the  pursuer  that 
the  office  created  by  the  67th  section  was  to  be  assimilated  to  the  office  of 
the  town-clerk  of  a  royal  burgh,  and  that  it  could  not  be  the  intention  of 
the  legislature  that  the  clerk  of  a  police  burgh  was  to  hold  his  office  at 
the  pleasure  of  the  commissioners.     It  appears  to  the  Lord  Ordinary  that 
this  was  little  more  than  an  assumption.     It  was  not  urged  that  the  ap- 
pointment must  be  made  in  such  terms  as  to  give  the  clerk  the  same 
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all  orders  and  proceedingB  of  the  comniiesioners  are  re- 
quired by  the  act  of  1850  (section  59)  to  be  kept  in  books 
by  the  clerk.    The  act  of  1862  (section  75)  requires  similar 

tenure  of  office  as  belongs  to  a  town-clerk.    The  argument  went  no 
further  than  that  it  was  competent  to  do  so,  or,  in  other  words,  that  it 
lay  with  the  commissioners  to  decide  whether  the  appointment  should  be 
held  at  pleasure,  or  for  a  term  of  years,  or  ad  vitam  aut  culpam.    But 
this  is  to  distinguish  it  altogether  from  the  office  to  which  it  is  assimi- 
lated ;  for  it  was  conceded  that  the  clerkship  of  royal  burghs  was  a 
public  office  which  the  town  council  must  fill  up,  and  to  which  thev 
could  not  appoint  during  their  own  pleasure.    The  office  of  town-clerk 
in  a  royal  burgh  is  one  of  long  standing,  and  has  grown  up  under  the 
common  law.    It  is  generally  understood  that  it  is  held  ad  vitam  aut 
culpam^  though  it  cannot  be  said  that  the  question  has  been  definitely 
settled,  at  least  in  the  sense  that  a  clerk  could,  like  a  minister  or  paro- 
chial schoolmaster  under  the  old  law,  hold  the  office  after  he  had  ceased 
to  be  capable  of  discharsing  the  duties  belonging  to  it.    But  it  is  one  of 
a  peculiar  character,  and  does  not  exist  in  all  burghs.     For  the  case  of 
Dykes  (2  D.,  1274 ;  15  F.,  1388)  shows  that  the  clerk  of  a  burgh  of 
barony,  or  of  a  parliamentary  burgh,  does  not,  and  may  not  hold  his 
office  ad  vitam  aut  culpam^  but  may  hold  it  at  pleasure  only.     If  this 
be    so,  it    does  not  appear  in    any  way  anomalous  that  the  derk  to 
be  appointed  to  keep  the  records  of  the  proceedings  of  the  poUce 
commissioners   and  tncir  committees  shall  be  appointed  during  the 
pleasure  of  the  commissioners ;   or  in  other  words,  that  the  64th  sec- 
tion shall  be   held  to   specify  the  powers   of  the  commissioners  in 
making  such  an  appointment.     But  it  is  doubtful  whether  this  ques- 
tion is  open.     In  the  case  of  Hamilton,  a  plea  founded  on  the  64th 
section  was  repelled  in  hoc  statu^  and  the  Lord  Ordinary  indicated  an 
opinion  that  that  section  did  not  apply  to  the  appointment  required  to 
be  made  under  the  67th.     The  interlocutor  was  affirmed,  and  although 
the  decision  of  the  case  ultimately  turned  on  the  fact  that  the  pursuer 
had  been  appointed  for  no  more  than  a  year,  the  opinion  of  the  Lord 
President,  in  which  the  Court  concurred,  indicates  that  he  held  that  the 
appointment  could  be  made  for  a  term  of  years.     If  it  had  been  dear 
that  the  judgment  of  the  Court  had  finally  repelled  the  plea  founded  on 
the  64th  section  of  the  act,  the  Lord  Ordinary  would  not  have  thought 
it  proper  to  enter  upon  it  for  the  second  time ;  but  as  it  may  be  regarded 
as  uncertain  how  far  the  Court  meant  to  deal  with  that  plea,  be  has 
thought  it  right  to  express  the  opinion  on  which,  as  an  individual  judge, 
he  would  have  acted.     Assuming  that  the  64th  section  does  not  apply 
to  the  clerk  appointed  under  the  67th,  the  next  question  is,  whether  the 
commissioners  had  power  to  appoint  the  pursuer  to  the  office  ad  vitam  aut 
culpam^  so  that  he  might  hold  it  and  perform  its  duties  irrespective  o( 
the  will  of  the  commissioners.     On  the  one  hand,  the  pursuer  daimed 
right  to  hold  office  so  long  at  least  as  he  was  able  to  discharge  its  duties ; 
on  the  other  hand,  the  defenders  contended  that  the  commissioners  could 
give  him  no  such  right,  and,  besides,  that  he  was  no  better  than  a 
servant  who  might  be  removed  from  office,  however  long  the  contract 
endured,  although  the  commissioners,  as  his  employers,  might  make 
themselves  liable  in  damages  for  breach  of  contract.     As  the  question 
related  to  the  powers  of  the  commissioners,  it  is  necessary  in  the  first 
place  to  ascertam  what  they  did.    The  pursuer  was  not  very  dear  as  to 
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accounts  of  property  and  of  money  received  and  of  money 
disbursed  to  be  kept  in  books  by  the  treasurer  or  col- 
lector, as  the  commissioners  may  appoint.  The  books  of 
accounts  and  proceedings  required  by  the  act  of  1850  to 
be  kept  by  the  clerk,  and  the  books  of  accounts  required 
by  the  act  of  1862  to  be  kept  by  the  treasurer  or  collector, 
may  be  inspected  and  perused  at  all  seasonable  hours,  and 
copies  or  extracts  taken  therefrom,  without  fee  or  reward, 
by  persons  assessed,  and  also  by  persons  entitled  to 
money  due  and  owing  on  the  credit  of  such  assessment. 
Persons  in  whose  custody  or  power  such  books  are,  and 
who  refuse  to  allow  them  to  be  inspected,  and  copies  or 
extracts  from  them  to  be  taken,  are  liable  in  a  penalty 
not  exceeding  £10.  Any  person  assessed  who  is  dis- 
satisfied with  any  accounts,  or  with  any  items  or  articles 

the  legal  effect  of  the  resolution  under  which  he  was  appointed,  but 
ultimately  he  seemed  to  admit  that  it  must  be  construed  as  meaning  that 
he  should  hold  his  oflEice  for  life  or  good  behaviour,  but  only  so  long  as 
be  could  discharge  the  duties  of  it.    He  further  admitted  that  if  there 
was  any  ambiguity  in  the  resolution  by  which  he  was  appointed,  the 
decree  must  be  quali6ed  according  to  the  construction  which  he  now  puts 
on  the  appointment.    It  is  not  in  favour  of  the  validity  of  the  appoint- 
ment that  there  is  uncertainty  as  to  its  meaning,  and  that  the  pursuer 
cannot  ask  decree  without  an  important  qualification.    According;  to  its 
natural  meaning,  an  appointment  to  a  public  office  ad  vitam  out  culpam 
gives  the  holder  a  right  to  retain  it  during  bis  lifetime  and  good  behaviour, 
irrespective  of  bis  capacity  to  discharge  the  duties  of  it.     Such  is  the 
case  with  respect  to  a  parish  minister,  and,  until  recent  legislation,  with 
respect  to  a  schoolmaster.     If  the  town -clerk  of  a  royal  burgh  cannot 
bold  his  office  when  he  becomes  incapacitated,  the  consequence  may  be 
that  he  holds  his  office  on  a  different  tenure ;  but  it  is  plain  that  what- 
ever may  be  the  construction  which  is  put  on  an  appointment  ad  vitam 
aut  culpam,  it  excludes  the  power  of  removal  for  reasonable  causes,  con- 
sisting neither  in  culpa  nor  in  incapacity.   An  appointment  of  this  inter- 
mediate class  is  known  to  the  law,  as  for  instance  in  the  case  of  a  burgh 
schoolmaster  (Montrose,  M.,  13118),  and  of  a  session-clerk  (M.,  13126). 
The  appointment  of  the  pursuer  is  of  such  a  kind  that,  if  legal,  he  could 
not  be  removed  from  his  office,  however  desirable  in  the  interests  of  the 
burffh  his  removal  might  be,  and,  according  to  one  construction  of  it,  he 
might  retain  his  office  even  though  he  could  not  discharge  the  duties  of 
the  office.    The  Lord  Ordinary  is  of  opinion  that  the  conmiissioners 
were  not  entitled  to  appoint  the  pursuer  on  such  a  fooling  as  to  give 
him  right  to  retain  his  office  after  he  had  become  incapacitated.     It  has 
been  said  that  public  offices  might  be  held  on  such  a  tenure,  but  such 
an  appointment  can  be  only  justified  by  inveterate  usage.    To  give  a 
man  a  title  to  hold  an  office  when  he  is  no  longer  fit  for  it  is  repugnant 
to  common  sense,  and  in  the  opinion  of  the  I^rd  Ordinary  is  beyond  the 
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contained  therein,  may  complain  against  the  same  by 
petition  to  the  sheriff,  specifying  the  grounds  of  objection, 
and  the  sheriff  is  required  to  hear  and  finally  determine 
the  matter  of  the  complaint. 

252.  Previous  to  the  statutory  meeting  in  February  of 
each  year,  the  commissioners  in  burghs  and  places  sub- 
ject to  the  act  of  1850  must  cause  to  be  made  out  an 
accurate  accoimt  of  all  the  moneys  received  and  expended 
in  the  execution  of  the  act,  showing  from  what  sources 
the  moneys  have  been  received,  and  to  what  purposes 
they  have  been  applied.  As  soon  as  the  account  has 
been  audited  by  the  persons  whom  the  commissioners 


powers  of  the  police  commissioners.     Whether  the  pursuer^s  appoint- 
ment, according  to  its  true  construction,  does  or  does  not  give  such  a 
title,  is  a  matter  of  uncertainty.    The  pursuer  does  nut  maintain  that  it 
does,  and,  as  has  been  seen,  he  expressed  willingness  to  submit  to  a 
qualification  of  the  decree  which  he  asks.     But  this  very  uncertainty 
seems  to  the  Lord  Ordinary  to  invalidate  the  appointment.     He  thinks 
that  an  appointment,  in  order  to  be  legal,  must  be  supported  according  to 
the  term;}  m  which  it  is  made,  and  that  it  cannot  be  sustained  by  introduc- 
ing qualifications  or  limitations  in  the  decree.    But,  further,  the  Lord 
Ordinary  is  of  opinion  that  the  appointment  was  beyond  the  powers  of 
the  commissioners,  even  though  it  should  be'quallfied  by  the  condition 
that  it  should  cease  when  he  became  incapacitated.    Many  reasons  short 
of  fault  may  make  it  necessary  for  the  advantage  of  the  community  that 
he  should  be  removed.     To  place  the  clerk  in  such  a  position  as  to  make 
his  title  superior  to  any  such  considerations  appears  to  his  lordship 
beyond  the  powers  of  the  commissioners.     An  appointment  ad  vitam  aut 
culpam^  even  with  the  qualification  above  referred  to,  is  one  of  an 
exceptional  kind.    There  is  nothing  in  the  duties  of  the  clerk  which 
reqmre  that  such  an  appointment  should   be    made.     It  mi<rht  givo 
rise  to  serious  public  inconvenience,  and  in  the  absence  of  express 
statutory  authority,  the  Lord  Ordinary  thinks  that  the  commissioners 
have  no  power  to  make  it.     It  was  urged  by  the  pursuer  that  if  tiie 
appointment  might  be  made  for  a  term  of  years,  it  could  also  be  made  for 
life.    The  Lord  Ordinary  is  not  satisfied  that  this  is  sound,  and  that  an 
appointment  for  a  term  of  years  would  mean  the  same  thing  during  the 
period  for  which  it  was  made  as  an  appointment  ad  vitam  aut  cuyMim, 
Assuming  the  holder  to  be  capable  of  discharging  the  duties  of  the  office, 
the  latter  appointment  excludes  every  cause  of  removal  except  that  of 
culpa,,  whicn  it  is  thought  an  sppointment  for  a  term  of  years  would 
not  do."     It  is  unfortunate  that  the  question  thus  raised  was  not  carried 
farther,  and  decided  in  the  Inner  House.     If  it  is  legal  to  elect  a  clerk 
for  a  term  of  years,  must  his  appointment  be  limited  to  a  fixed  period 
short  of  the  term  of  life,  and  if  so,  upon  what  grounds  ? — the  appoint- 
ment being  always  dependent  on  good  behaviour,  and  the  ability  of  the 
clerk  to  perform  the  duties  of  hia  office. 
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must  at  their  atahitory  February  meeting  appoint  for  the 
pnrpoBe,'  it  must  be  signed  by  two  of  the  comniiesioners 
and  the  clerk,  and  be  deposited  with  the  clerk,  who  must 
forthwith  cauae  to  be  printed  and  inserted  in  one  or  more 
newspapers  published  or  circulated  in  the  burgh  an 
authenticated  abstract  of  the  account,  and  permit  any 
persou  assesBed  under  the  act  to  inspect  and  examine  the 
account  at  all  seasonable  times,  without  payment  of  any 
fee.'  In  burghe  and  places  subject  to  the  act  of  1862  the 
commissioners  must,  previous  to  their  statutory  meeting 
in  July  of  each  year,  cause  to  be  made  out  an  accurate 
account  of  all  the  moneys  received  and  expended  in 
the  execution  of  the  act  for  the  year  ending  on  the  15th 
day  of  May  immediately  preceding  the  statutory  July 
meeting.  The  account  must  show  the  sources  from  which 
the  moneys  have  been  received,  and  the  purposes  to 
which  they  have  been  applied;  and  so  soon  as  it  lias  been 
audited  by  the  professional  auditor  whom  the  commia- 
Bioners  must  appoint  annually,  it  must  be  laid  before  the 
statutory  meeting  in  July,  and  be  sigued  by  the  preses 
and  the  clerk.  The  accoimt  must  then  be  deposited  with 
the  clerk,  who  must  forthwitii  cause  an  abstract  of  it  to 
be  printed,  and  permit  any  person  assessed  under  the  act 
to  inspect  and  examine  the  account  at  all  seasonable 
times  without  payment  of  any  fee.* 

As  regards  the  audit  of  the  annual  accounts  the  act  of 
1850*  requires  the  auditors  to  attend,  as  soon  as  cou- 
veniently  may  be  after  the  annual  meeting  of  the  com- 
mifisioners  in  February,  at  the  ofEce  of  the  commissioners, 
or  at  some  other  convenient  place  appointed  by  them, 
and  from  time  to  time  proceed  with  the  audit.  The  com- 
missioners must  lay  before  the  auditors  the  accounts 
for  the  year,  accompanied  with  proper  vouchers,  and  all 
books,  papers  and  writings  in  their  custody  or  power 

'  TbcBeBuditarsma700iiustDf  two  or  more  persons,  not  ooauDUdoDen. 

*  Sections  60  and  61  of  the  General  Police  Act  o(  1850. 
'  SectJona  76  «nd  77  of  the  Getitiral  PoUce  Act  of  1862. 

*  Suction  62  of  tlie  Gtiutiral  Police  Act  of  1810. 
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relating  thereto.  Any  person  interested  in  the  accounts, 
either  as  A  creditor  or  as  a  ratepayer,  may  be  present  at 
the  audit  by  himself  or  his  agent,  and  may  object  to  any 
part  of  the  accounts.  If  the  accounts  be  found  correct 
the  auditors  must  sign  the  same  in  token  of  their  allow- 
ance thereof;  but  if  the  auditors  think  there  is  just  cause 
to  disapprove  of  any  part  of  the  accounts,  they  are  re- 
quired to  make  such  abatements  from,  or  alterations  of,  the 
accounts  as  they  may  consider  just.  In  either  case,  they 
must  ascertain  and  fix  the  balance  arising  on  the  accounts. 
Should  the  commissioners  be  dissatisfied  with  the  result 
of  the  audit,  they  may  appeal  to  the  sheriff  within  four- 
teen  days  from  the  date  of  the  ascertainment  of  the 
balance,  and  his  decision  is  final;  but  unless  they  so 
appeal  the  balance  as  fixed  by  the  auditors  is  final  and 
conclusive,  and  not  subject  to  review.^  The  act  of  1862  ^ 
simply  requires  the  commissioners  to  deliver  to  the  auditor, 
within  one  month  after  the  15th  of  May  annually,  all  the 
accounts,  together  with  their  books  and  vouchers.  The 
auditor  must  then  audit  the  accounts,  and  either  make  a 
special  report  thereon,  or  simply  confirm  them.  The  re- 
port or  confirmation  must  be  read  along  with  the  accounts 
at  the  statutory  meeting  of  the  commissioners  in  July.* 

253.  The  magistrates  of  police  of  burghs  under  the 
General  Police  Act  of  1850  or  1862,  or  any  one  or  more  of 
them  have  jurisdiction  in,  and  power  to  take  cognisance 
of,  all  crimes,  offences,  misdemeanours,  and  breaches  of 
the  police  regulations  contained  in  these  acts  respectively, 
or  of  any  bye-law  made  in  virtue  of  the  police  provisions 
of  these  acts,  and  of  any  other  crime  or  offence  which 
is  punishable  by  public  general  statute  or  common  law, 
and  is  within  the  jurisdiction  of  the  magistrates  of 
any  royal  burgh ;  and  have  also  such  and  the  like  juris- 
diction within  such  burgh  as  any  magistrate  or  dean  of 
guild  of  a  royal  burgh  has  by  the  law  of  Scotland  within 

1  Section  62  of  the  General  Police  Act  of  1850. 
^  Section  78  of  the  General  Police  Act  of  1862. 
>  Section  78  of  the  General  Police  Act  of  1862. 

2  £ 
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the  biirgh  in  or  for  which  he  acts  as  such  magistrate 
or  dean  of  guild.^  The  act  of  1850,  however,  declares 
that  no  jurisdiction  thereby  conferred  shall  exclude  the 
jurisdiction  of  any  court  of  guild,  where  the  case  shall,  in 
the  first  instance,  have  been  brought  before  or  taken  np 
by  such  court  of  guild.*  And  the  act  of  1862  enacts  that 
no  jurisdiction  thereby  conferred  shall  exclude  the  juris- 
diction of  any  sherifi*  or  court  of  guild,  where  the  case 
shall,  in  the  first  instance,  have  been  brought  before  or 
taken  up  by  such  sheriff  or  court  of  guild.' 

254.  When  the  provisions  of  the  General  Police  Act  of 
1850  have  been  adopted  in  any  burgh  possessed  of  free 
income  arising  from  the  common  good,  after  meeting 
the  interest  of  any  debt  due  by  the  burgh,  and  also  the 
necessary  outgoings  of  the  burgh,  the  town  council  are 
required  to  contribute  annually  from  the  common  good, 
towards  the  purposes  of  the  act,  such  a  reasonable  pro- 
portion as  they  may  think  just,  having  due  regard  to  the 
extinction  of  the  capital  of  the  debt.  Any  six  or  more 
inhabitants  liable  in  assessment  under  the  act  may,  by 
notice  in  writing,  require  the  amount  of  contribution  to 
be  submitted  to  the  decision  of  the  sheriff,  who  must 
thereupon  repair  to  the  burgh  and  inquire  into  all  facts 
and  circumstances  which  he  may  deem  material,  taking 
in  wi-iting  the  statements  of  parties,  and  such  evidence 
as  he  thinks  necessary,  and  decide  as  to  the  amount 
of  contribution  to  be  paid  from  the  common  good.  This 
decision  must  be  recorded  in  the  books  of  the  burgh, 
and  also  in  the  books  of  the  commissioners.  In  the 
event  of  any  change  of  circumstances  operating  either 
towards  the  increase  or  diminution  of  the  free  income  of 

*  Section  345  of  the  General  Police  Act,  1850. 

Section  408  of  the  General  Police  Act,  1862.  Tainsh  v.  The  Magis. 
tiates  of  Hamilton,  24th  January  1877,  4  Rettie,  315.  In  this  case 
it  was  held  by  Ix)rd  Curriehill  that  magbtratcs  of  police  of  a  burgh  of 
regality  which  had  adopted  the  General  Police  Act,  1862,  possessed  the 
powers  and  junsdiction  relative  to  buildings  pertaining  to  the  magistrates 
or  dean  of  guild  of  a  royal  burgh. 

•  Section  389  of  the  General  Police  Act,  1850. 
>  Section  438  of  the  General  Police  Act,  1862. 
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the  burgh,  the  town  council  or  the  inhabitants  may,  after 
the  expiration  of  three  years  from  the  date  of  the  first 
or  any  subsequent  decision  by  the  sheriff,  propose  an 
amendment  or  rectification  of  the  existing  contribution  ; 
and  if  the  council  and  the  inhabitants  disagree  as  to  the 
amount,  the  sheriff  must  again  decide.  The  decision  of 
the  sheriff  in  all  such  cases  is  final,  and  not  subject  to 
review.^  Such  contributions  as  may  be  either  agreed 
to  or  fixed  by  the  sheriff  are  recoverable  by  the  same 
process  as  debts  due  from  the  common  good  of  burghs 
may  by  law  be  recovered.* 

The  General  Police  Act  of  1862  enacts  that  when  its 
provisions,  or  any  part  of  them,  have  been  adopted  in 
any  burgh  possessed  of  free  income  arising  from  the 
common  good,  after  meeting  interest  of  debt  and  neces- 
saiy  outgoings,  the  town  council  may  annually  contribute 
such  reasonable  proportion  towards  the  police  purposes 
of  the  act  as  they  may  think  just,  having  due  regard  to 
the  extinction  of  the  capital  of  the  debt.  The  sheriff 
has  no  power  under  this  act  to  interfere  with  the  discretion 
of  the  council;  and  the  act  provides  that  nothing  con- 
tained in  it  shall  prejudice  the  rights  of  the  creditors  of 
the  burgh,  secured  by  local  acts  of  parUament  or  other- 
wise ;  and  farther,  that  the  adoption  of  the  act,  in  whole 
or  in  part,  shall  not  relieve  the  common  good  of  any 
burgh  from  payment  of  any  sum  which  the  burgh  is 
boimd  by  any  local  act  to  contribute  towards  the  police 
expenses  of  the  burgh.^ 

6.  In  Royal  and  Parliamentary  Bnrghs,  Bnrghs  of 
Regality  and  Barony,  and  Burghs  and  Places 
subject  to  the  General  Police  Act  of  1860  or 
1862. 

255.  The  magistrates  and  councillors  of  royal  and  par- 
liamentary burghs,  and  burghs  of  regaKty  and  barony,  and 

'  Section  66  of  the  General  Police  Act,  1850. 
'  Section  66  of  the  General  Police  Act,  1850. 
^  Section  95  of  the  General  Police  Act,  1862. 
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the  commisBioners  of  police  in  burghs  and  places  which 
have  adopted  the  General  Police  Act  of  1850  or  1862,  are 
public  trufitees;  and  as  such  are  subject  to  the  liabiUties, 
responsibilities,  and  disabilities  imposed  at  common  law 
upon  trustees  and  persons  in  fiduciary  positions.    Thej 
are  bound,  in  Scotland  as  in  England,^  to  maintain  a 
position  of  absolute  disinterestedness,  and  to  enter  into 
no  transaction  in  which  their  own  personal  interest  may 
conflict  or  come  into  competition  with  that  of  the  estate 
under    their    administration.     They   cannot,    therefore, 
in   their    fiduciary    character,  legally    enter    into    con- 
tracts or  transactions  with  themselves  as  individuals. 
So  absolute  is  this  rule,  that  the  court  will  allow  no 
investigation    into    the   fairness    or    unfairness    of   the 
transaction.      It  will  be  held  to  be   enough  that  the 
parties  interested  object.*    "It  is  a  rule   of  universal 
application,"  said  Lord  Chancellor  Cranworth,'  "  that  no 
one  having  such  [fiduciary]  duties  to  discharge  shedl  be 
allowed  to  enter  into  engagements  in  which  he  has  or 
can  have  a  personal  interest,  conflicting,  or  which  possibly 
may  confiict,  with  the  interests  of  those  whom  he  is  boimd 
to  protect."      Mr.  M*Laren  still  further  generalises  the 

■  — — ^— ^-^ 

*  Tudor'B  Leading  Equity  Cases  (4  Edn.),  vol.  i.,  pp.  148-176;  voL 
il,  pp.  240-264. 

'  X  ork  Buildings  Company  v,  Mackenzie,  8th  March  1793,  Mor., 
18367;  reversed  on  appeal,  13th  May  1795,  3  Paton's  App.,  378, 
579 ;  4  Dow's  App.,  330 ;  8  Brown's  Par.  Cas.,  42  ;  3  Ross,  Lead. 
Cas.  (Com.  Law),  305.  In  this  case  Mackenzie,  while  he  filled  the 
office  of  common  agent  in  the  sale  of  the  estates  of  the  York  Buildings 
Company,  which  had  become  insolvent,  bought  a  portion  of  these  estates 
at  a  public  judicial  sale;  and  though  he  remamed  in  possession  for 
over  eleven  years  after  the  purchase,  and  bad  entirely  freed  him- 
self from  all  imputation  of  fraud,  yet  the  House  of  Lords  held  that, 
filling  as  he  did  an  office  which  made  it  his  dut^  both  to  the  company 
and  their  creditors  to  obtain  the  highest  pnce,  he  could  not  put 
himself  in  the  position  of  purchaser,  and  so  make  it  his  interest 
that  the  price  paid  should  be  as  low  as  possible.  The  sale  was  there- 
fore set  aside.  Taylor  v,  Watson,  20th  January  1846,  8  D.,  400; 
3  lloss,  L.C.  (Com.  Law),  329 ;  Perston  v.  Perston's  Trs.,  9th  January 
1863,  1  M*P.,  245. 

*  Blaikie  v.  Aberdeen  Railway  Company,  19th  November  1851,  14  D., 
66;  reversed  20th  July  1854,  1  Macq.  App.,  461 ;  17  D.,  H.L.,  20;  26 
Jur.,  622 ;  3  Ross,  L.C.  (Com.  Law),  338. 
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statement  of  the  principle.^  "Of  all  engagements," 
he  says,  "in  which  the  trustee  (or  other  functionary 
having  a  delegated  duty  to  perform)  as  an  individual 
enters  into  stipulations  with  himself  in  his  fiduciary 
character, — ^it  may  be  predicated  that  he  has  a  personal 
interest  'conflicting  or  which  may  conflict'  with  that 
of  the  trust."  Hence  we  deduce  the  more  general  rule 
that  trustees  are  under  a  disqualification  from  entering 
into  any  personal  transaction  with  the  trust. 

256.  While  such  is  the  rule  at  common  law,  various 
general  acts  contain  provisions  on  the  subject  which  are 
frequently  incorporated  with  local'  acts.*  In  some  cases 
also  local  acts  contain  special  provisions  which  carry  the 
principle  farther  than  the  common  law  d(5es.' 

>  Law  of  Trusts,  213 ;  Law  of  Wills  and  Succession,  vol.  ii.,  pp.  170 
and  346-358. 

'  The  Companies  Clauses  Act  (8  and  9  Vict,  c.  17)  sections  88  and 
89.  Section  b8  enacts  that  no  ^*  person  holding  an  office  or  place  of  trust 
or  profit  under  the  company,  or  interested  in  any  contract  with  the  com- 
pany, shall  be  capable  of  being  a  director ;  and  no  director  shall  be 
capable  of  accepting  any  other  office  or  place  of  trust  or  profit  under  the 
company,  or  of  being  entrusted  in  any  contract  with  the  company,  during 
the  term  he  shall  be  a  director."  Section  89  enacts,  that  ^'  if  any  of  the 
directors  at  any  time  subsequent  to  his  election  accept  or  continue  to 
hold  any  other  office  or  place  of  trust  or  profit  under  the  company,  or  be 
either  directly  or  indirectly  concerned  in  any  contract  with  the  company, 
or  participate  in  any  manner  in  the  profits  of  any  work  to  be  done  fur 
the  company  .  .  .  then  in  any  of  the  cases  i^oresaid  the  office  of 
such  director  shall  become  vacant,  and  thenceforth  he  shall  cease  from 
voting  or  acting  as  a  director.'* 

The  Conamissioners  Clauses  Act,  1847  (10  and  11  Vict,  c.  16), 
section  9  of  which  enacts  that ''  any  person  who  at  any  time  aft^r  his 
appointment  or  election  as  a  commissioner  shall  accept  or  continue 
to  nold  any  office  or  place  of  profit  imder  the  special  act,  or  be  con- 
cerned or  participate  in  any  manner  in  any  contract,  or  in  the  profit 
thereof,  or  of  any  work  to  be  done  under  the  authority  of  such  act,  shall 
thenceforth  cease  to  be  a  commissioner,  and  his  office  shall  thereupon 
become  vacant"  But  section  10  provides  'Hhat  no  person  being  a 
shareholder  or  member  of  any  joint-stock  company  established  by  act  of 
parliament  shall  be  prevented  from  acting  as  a  commissioner,  by  reason 
of  any  contract  entered  into  between  such  company  and  the  commissioner." 

'  The  Edinburgh  Municipality  Extension  Act,  1856,  for  example,  en- 
acts, by  section  23,  that  ^^  it  shall  not  be  lawful  to  employ  any  magis- 
trate or  coimcillor,  or  the  partner  in  business  of  any  magistrate  or 
councillor,  to  furnish  goods  ordered  by  the  magistrates  and  council,  or  to 
execute  any  of  the  public  work  imder  their  superintendence;  and, 
farther,  it  shall  not  be  lawful  to  appoint  any  magistrate  or  councillor  to 
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257.  The  General  Police  Acts  of  1850  and  1862  provide 
that  no  commissioner  shall  directly  or  indirectly  derive 
emolument  or  profit  from  any  business  or  work  per- 
formed by  him  under  these  acts,  nor  be  capable  (while 
be  holds  office  as  a  commissioner)  of  enjoying  any 
office  of  profit  established  by  virtue  of  either  act,  or 
while  he  has  any  interest  in  any  contract  relating  to 
the  execution  thereof,  nor  be  capable  of  standing  as 
a  candidate  for  any  such  office,  or  be  a  competitor  for 
any  such  contract,  except  contracts  entered  into  with 
any  chartered  or  joint-stock  company  of  which  he  may 
be  a  partner.^ 

258.  As  regards  these  statutory  provisions  it  would 

any  office  of  emolument  in  the  gift  of  the  magistrates  and  council  until 
the  expiration  of  twelve  months  after  he  shall  have  ceased  to  be  a  mem- 
ber of  council." 

The  Edinburgh  Police  Act  (11  and  12  Vict,  c.  113)  provided  by 
section  24  that  ^^  no  general  or  resident  commissioner  should  be  entitled 
to  C(m tract  with  the  commissioners  for  goods  or  furnishings,  or  to  do 
work  for  them,  or  be  concerned,  directly  or  indirectly,  in  any  contract 
with  them,  or  participate  in  the  profits  thence  arising."  In  case  of 
contravention  it  enacted  that  *'he  shall  not  only  forfeit  and  pay  the 
sum  of  £100  sterHiig  for  each  offence,  to  any  person  who  shall  sue  for 
the  same  .  .  .  but  shall  also  cease  to  be  a  commissioner  .  .  . 
and  all  contracts  made  in  contravention  hereof  shall  be  void  and  null.'* 
It  was  held,  in  Deas  v.  Murray,  2ttth  June  1851  [13  D.,  1236],  that  this 
section  excluded  the  claim  for  remuneration  by  a  medical  man,  who  was 
also  a  general  commissioner,  who  had  on  the  employment  of  the  inspector 
of  lighting  and  cleaning  investigated  and  given  evidence  as  to  certain 
nuisances,  with  a  view  to  their  removal.  At  the  advising  I^rd  Cock- 
burn  said/  *^  Had  the  commissioners  employed  one  of  their  number  as 
law  agent  he  would  clearly  have  fallen  imder  the  clause,  and  I  see  no 
distinction  between  that  case  and  the  present" 

1  Section  40  of  the  General  Police  Act  of  1850. 

Section  57  of  the  Genend  Police  Act  of  1862. 

The  General  Police  Act,  3  and  4  WilL  IV.,  cap.  46,  contained  a 
clause  similar  to  sections  40  and  57  respectively  of  the  General  Police 
Acts  of  1850  and  1862,  and  it  was  applied  in  Haining  v.  The  Police 
Commissioners  of  Dumfries,  16th  March  1861, 23  D.,  755.  In  that  case 
the  commissioners  of  police  of  Dumfries  acting  under  it  entered  into  a 
contract  for  furnishing  clothing  to  the  police  force  with  one  of  their 
own  number,  who  had  lodged  estimates  along  with  other  tradesmen  in 
answer  to  an  advertisement  by  the  commis.<<ionera.  One  of  the  compet- 
ing tradesmen  brought  an  action  of  reduction  of  the  contract,  with  con- 
clusions for  dama;;es.  The  Court  held  that  he  had  a  good  title  to  sue 
for  damages,  but  the  question  of  his  title  to  sue  the  reduction  was  re- 
served till  the  merits  came  to  be  disposed  of. 


V 
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seem  that  where  they  fall  short  of  the  common  law  rule 
by  prescribing  a  penalty  for  contravention,  «.gf.,  the  loss 
of  oflBce,  the  court  will  apply  the  principles  of  the 
common  law  and  set  aside  the  transaction.  It  can 
scarcely  be  doubted,  however,  that  where  the  statutory 
provision  goes  farther  than  the  common  law,  the  former 
will  receive  eflFect. 

259.  The  principle  that  a  trustee  cannot  be  auctor  in 
rem  suamy  which  is  found  in  and  has  been  adopted  from 
the  civil  law,  applies  to  all  persons  acting  in  any  fidu- 
ciary capacity,  and  may  be  amplified  as  follows : — 

(1.)  Trustees  cannot  in  any  capacity  purchase  the 
trust  property  under  their  administration,  of  whatever 
kind  or  nature  it  may  be,  or  acquire  collateral  rights, 
such  as  outstanding  debts  forming  part  of  the  trust- 
estate.^ 

(2.)  Trustees  cannot  contract  with  themselves  as  indi- 
viduals to  execute  work  for  or  supply  goods  to  the  trust- 
estate.'  But  it  has  been  held  that  a  contract  entered 
into  between  a  joint-stock  company  and  the  police  com- 
missioners of  a  burgh,  subject  to  the  General  Police  Act 
of  1850,  was  not  null  by  reason  of  some  of  the  com- 
missioners being  shareholders  of  the  company,  inasmuch 
as  the  commissioners  did  not  transact  with  themselves 

^  York  Buildings  Company  v.  Mackenzie,  ut  sup, ;  Jeffrey  v.  Aitken, 
16th  June  1826,  4  S.,  722;  Mackellar  v,  Balmain,  8th  March  1817, 
19  F.C.,  820;  Taylor  r.  Wateon,  20th  January  1846,  8  D.,  400; 
Gillies  r.  Maclachlan's  Reps.,  11th  February  1846,  8  D.,  487;  Brown 
V.  Burt,  28d  December  1848,  11  D.,  838 ;  Thorbum  r.  Martin,  8th  July 
1863,  15  D.,  845;  Elias  v.  Black,  9th  July  1856,  18  D.,  1225; 
Faulds  V.  Corbet,  25th  February  1859,  21  D.,  587 ;  University  of 
Aberdeen  v.  The  Magistrates  of  Aberdeen,  18th  July  1876,  3  Rettie, 
1087;  aff.  H.L.,  23d  March  1877,  4  Rettie  (H.L.),  48;  2  App. 
Ca^.,  544. 

*  Aberdeen  Railway  Company  v.  Blaikie,  ut  sup,^  and  23  L.T.,  315. 
In  this  case  the  directors  of  a  railway  company  contracted  to 
supply  the  company  with  iron  railway  chairs.  It  was  pleaded  that 
sections  88  and  89  of  the  Companies  Clauses  Acts,  8  and  9  Vict,  c.  17, 
did  not  avoid  such  contracts,  but  only  incapacitated  the  director 
violating  its  provisions  from  continuing  to  act  as  a  director ;  but  the 
House  of  Loros,  reversing  the  judgment  of  the  Court  of  Session,  held 
the  contract  void  at  common  law,  and  not  enf  orcible  against  the  company. 
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,as  individuals,  but  with  the  company  in  its  corporate 
capacity.! 

(3.)  Trustees  cannot  retain  for  their  own  benefit  any 


*  Faterson  v.  Portobello  Town- Hall  Company  (Limited),  22d  May 
1866,  4  M*P.,  726.  In  ihis  case  a  contract  entered  into  between  the 
Portobello  Town-Hall  Company  (Limited)  and  the  Police  Commis- 
sioners of  Portobello  was  sought  to  be  reduced,  on  the  ground  that  some 
of  the  commissioners  were  shareholders  of  the  company.  The  court  held 
that  the  contract  was  not  thereby  rendered  null.  On  advising,  Ix>rd 
Curriehill  said,  ^^  The  second  plea  is  important.  The  ground  on  which 
it  is  maintained  is  the  maxim  that  where  functionaries  of  a  public  body 
are  acting  in  their  fiduciary  character,  they  have  no  power  to  enter  into 
contracts  with  themselves  as  individuals.  In  support  6f  this  contention, 
reference  was  made  to  the  case  of  Blaikie  v.  Aberdeen  Railway  Com- 
pany, in  the  House  of  Lords,  in  which  that  principle  was  affirmed.  And 
if  the  case  depended  on  that  principle,  I  should  be  of  opinion  that  the 
contract  now  und^r  challenge  would  be  null  and  void.  But  the  answer 
made  to  this  challenge  is  this,  that  the  pursuers,  the  police  commis- 
sioners, did  not  transact  with  themselves  as  individuals,  but  that  the 
party  with  whom  they  entered  info  the  contract  was  this  joint-stock 
company  in  its  corporate  capacity  ;  and  the  question  comes  to  this, 
whether  the  principle  of  Blaikie's  case  is  a  sufficient  groimd  for  annulling 
all  contracts,  however  fair  or  useful  they  may  be,  entered  into  between 
the  functionaries  of  a  public  body  and  any  joint-stock  company  in 
which  any  of  them  are  office-bearers,  or  even  partners,  and  without  any 
inquiry  into  the  merits  of  the  transaction.  After  giving  the  case  every 
consideration,  I  am  of  opinion  that  the  answer  made  on  behalf  of  the 
defenders  is  a  good  one.  It  would  be  most  extrnordinary  if  no  public 
body  cuuld  enter  into  a  contract  with  any  joint-stock  company  whatever, 
however  useful  or  fair  the  transaction  might  be,  if  it  happened  that  any 
of  the  functionaries  of  such  public  body  happened  to  be  also  directors  or 
paitners  of  the  joint-stock  company.  It  is  needless  to  enlarge  on  this. 
It  is  impossible  that  the  business  of  the  country  could  proceed  if  this 
were  the  law.  The  principle  contended  for  does  not  apply,  because  the 
functionaries  of  the  public  body,  in  this  case,  were  not  dealing  with 
themselves  individually,  but  with  a  corporate  body,  which  is  a  separate 
party  in  law.  I  think  that  Blaikie's  case  has  no  application,  because 
there  the  party  was  dealing  with  himself  as  an  individual."  Lords 
Deas  and  Ardmillan  concurred.  The  Lord  President  (M'Neil)  eaid, 
**  I  have  arrived  at  the  same  result.  1  think  the  distinction  taken 
between  Blaikie's  case  and  this,  in  the  argument  for  the  defenders,  is 
well  founded,  and  it  would  be  pushing  the  principle  of  that  case  farther 
than  it  will  warrant,  if  we  were  to  hold  this  case  to  fall  under  it.  I 
think  the  defenders'  contention  receives  material  coimtenance  from  the 
act  of  parliament,  for  though  the  words  are  somewhat  obscure,  yet  this 
much  IS  very  char,  that  there  is  an  exception  made  in  reference  to  the 
case  of  contracts  entered  into  by  the  commissioners  with  any  chartered 
or  joint-stock  company,  of  which  some  of  them  may  be  partners.  It  may 
be  that  this  provision  has  reference  to  standing  for  offices,  but  it  also 
has  reference  to  competition  for  contracts  ;  and,  therefore,  I  read  the 
provision  as  making  an  exception  of  contracts  so  entered  into.  I  do  not 
Eay  that  it  is  an  alteration  of  the  law  as  laid  down  in  Blaikie's  case,  but 
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claim  or  security  for  which  the  trust-estate  is  liable,  which 
they  may  have  acquired,^  or  any  abatements  or  eases  they 
may  have  received  in  settling  the  liabilities  of  the  trust- 
estate,^  or  any  advantage  they  may  have  gained  through 
the  execution  of  the  trust.' 

(4.)  Trustees  cannot  lend  the  trust-money  to  them- 
selves, or  to  any  of  their  own  number.  If  they  do,  any 
loss  thence  arising  will  fall  upon  themselves  personally. 

it^  is  very  ntrong  coDfirmation  of  the  view  that  Blaikie's  case  does  not 
apply." 

On  this  subject,  the  town  council  of  St.  Andrews,  on  17th  Sep- 
tember 1872,  obtaintd  the  following  opinion  from  Lord  Rutherfurd 
Clark,  then  Solicitor- General  : — '*  I  am  of  opinion  that  all  contracts 
between  the  town  council  and  a  meml»er  of  the  town  council  are  illegal 
In  the  case  of  Blaikie  v.  Aberdeen  Railway  Comj)any  [snprd]^  it  was  laid 
down  that  any  contract  between  a  body  of  trustees  and  one  of  their 
number  was  ilhgal.  This  doctrine  was  fully  recognised  in  the  more 
rwent  case  of  Paterson  v.  Portobcllo  Town-Hall  Company  [f(upr(t\ 
although  the  court  did  not  extend  it  to  contracts  between  two  pubhc 
bodies  where  ceitain  persons  were  members  of  both. 

"  If  such  contracts  were  entered  into,  and  the  goods  supplied  or  the 
work  done,  I  do  not  think  that  the  town  council  could  retain  all  the 
benefit  and  pay  nothing.  But,  in  my  opinion,  it  would  be  illegal  for 
them  to  pay  to  the  contractors  more  than  their  outlay,  exclusive  of  all 
profit."  See  Lord  Gray,  etc.  «.  Dundas  &  Wilson,  12th  Nov.  1856,  19 
D.,  1 ;  28  Jur.,  522. 

'  Maxwell  v.  Maxwell,  15th  November  1677,  M.,  16,166;  Raer.  Glass, 
2l8t  February  1673,  M.,  16,170;  Ogilvie  v,  Lyon,  February  1729,  M., 
16,200;  Wright  v.  Wright,  24th  June  1712,  M.,  16,193  ;  Earl  of  Craw- 
fonl  r.  Hepburn,  6th  March  1767,  M.,  16,208;  Hamilton  v.  Wright,  8th 
March  1839,  1  D.,  668  ;  reversed  2d  August  1842,  1  liAVs  App.,  574. 

•Earl  of  Northesk  v,  Carnegie,  21st  February  1702,  4  Br.  8up.,  529  ; 
Anderson  v,  Lauder,  21st  November  1740,  Elchies,  voce  Trust,  No.  10. 

'  University  of  Aberdeen  r.  The  Magistrates  of  Aberdeen,  ut  sup.  In 
that  case  the  Lord  President  (I nglis)  said, — '*  The  town  of  Aberdeen,  act- 
ing ihrough  the  Provost,  Magistrates,  and  Council,  were  trustees  for  the 
parties  en  tided  to  benefit  by  these  mortifications,  and  they  were  not  as 
such  trustees  entitled  to  ])urchase  the  trust  estate.  Yet  that  is  the  very 
thin><  they  did.''  The  Lord  Chancellor  (Cairns) — '*  it  is  one  of  the  first 
principles  founded  upon  no  technical  rule  of  law,  but  upon  the  highest 
principles  of  uiofality,  that  whenever  a  trustee,  being  ostensibly  the  owner 
of  a  property,  acquires  any  benefit  as  owner  of  that  property,  that  benefit 
cannot  be  retained  by  himself,  but  must  be  surrendered  for  the  advan- 
tage of  those  who  an*  beneficinries  under  the  trust."  Huntington  Copper 
Co.  V,  HenderFon.  12th  January  1877,  4  Rettie,  294  ;  aff.  H.L.,29th  No- 
vember 1877,  5  Rettie  1.  In  that  case  Lord  Young  thus  stated  the  doctrine 
of  the  law: — **  Whenever  it  can  be  shown  that  the  trustee  basso  arranged 
matters  as  to  obtain  an  advantage,  whether  in  money  or  money's  worth,  to 
himself  personally  tlirongli  the  execution  ot  his  trust,  he  will  not  be  per- 
mitted to  retain  it.  but  be  compelled  to  make  it  over  to  his  constituent.'* 
And  the  Lord  President  (I  nglis)  expressly  adopted  Lord  Young's  statement. 
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Nor  can  they  as  trustees  in  one  character  lend  money 
to  themselves  as  trustees  in  another  character/  unless 
expressly  authorised  by  statute  to  do  so.* 

(5.)  Trustees  cannot  legally  grant  or  take  leases  in 
their  own  favour  of  any  part  of  the  trust-estate.*  If  any 
part  of  the  estate  consists  of  leasehold  property,  and  the 
trustee  obtains  a  renewal  of  the  lease  in  his  own  name, 
he  will  be  regarded  as  holding  it  for  behoof  of  the  bene- 
ficiaries.* 

(6.)  Trustees  must  not  retain  and  use  for  their  own 
benefit  rights  or  privileges,  such  as  those  of  shooting  or 
fishing,  which  belong  to  the  estate,  and  can  reasonably 
and  with  adv£tntage  to  the  estate  be  let  or  otherwise 
profitably  applied.* 

260.  The  office  of  a  trustee  is  essentially  gratuitous;  and 
therefore  a  trustee  is  not  entitled  to  charge  by  himself 

^  Peroton  v.  Perston's  Trs.,  9th  Jan.  1 863, 1  Macph.,  245 ;  Baird  r.  The 
MagiBtrates  of  Dundee,  18th  November  1865, 4  Macph.,  69.  In  Baird's 
case  the  magistrates  and  town  council  of  Dundee  haa  been  in  use  to  lend 
charitable  trust-funds  of  which  they  were  the  trustees  to  themselves  as 
a  corporation,  or  as  trustees  of  other  institutions.  On  the  ground  that 
this  was  illegal,  two  burgesses  applied  for  sequestration  of  these  funds, 
and  the  appointment  of  a  judicial  factor.  The  Court  sustained  the  title 
of  the  petitioners,  and  though  subsequently,  when  the  funds  were  de- 
posited in  bank,  the  Court,  of  consent  of  the  petitioners,  found  it  un- 
necessary to  pronounce  on  the  subject-matter  of  the  petition,  they  found 
the  magistrates  and  council  liable  m  the  expenses  of  the  application. 

*  The  Glasgow  Municipal  Act,  1878,  expressly  authorises  this  by 
section  24,  which  enacts  as  follows  : — ^'  The  corporation  as  such,  and  as 
police  conmiissioners,  water  commissioners,  gas  trustees,  improvement 
trustees,  markets  commissioners,  and  parks  and  galleries  trustees,  or  any 
one  or  more  of  them,  may  (but  so  as  not  in  any  case  to  borrow  more 
than  the  sums  of  money  they  are  respectively  authorised  to  borrow)  from 
time  to  time  borrow  from  and  lend  to  each  other  such  sums  of  money, 
for  such  times,  in  such  manner,  and  on  such  terms  and  conditions  as  they 
respectively  mutually  agree." 

'  Ex  parte  Hujrhos,  8th  June  1801, 6  Vesey  (Chancery),  617 ;  Attorney- 
General  r.  Earl  of  Clarendon,  17th  August  1810,  17  Yes.,  491, 600.  See 
opinions  of  judges  in  Perston  v.  Ferston^s  Trustees,  19th  January  1863, 
1  Macph.,  249. 

*  Wilson  V,  Wilson,  26th  June  1789,  M.,  16,376;  Bee  v.  Wallace's 
Executors,  19th  June  and  10th  July  1745,  M^  6008,  6011 ;  Parkhill  v. 
Chalmers,  7th  Dec.  1771,  M.,16,365;  aflP.  12th Feb.  1773, 2 Pat.  App.,  291. 

B  Menades  v.  Menzies,  10th  March  1852,  14  D.,  651  ;  M'Pherson  v. 
M*Pherson,  24th  May  1839,  1  D.,  795 ;  aff.  13th  August  1846, 5  Bell, 
280;  Sinclair  v.  Lord  Duffus,  24th  November  1842,  5  D.,  174. 
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or  his  partner  for  professional  services,^  but  he  may 
recover  costs  out  of  pocket  including  interest  on  outlays.* 
On  the  same  principle  a  trustee  cannot  accept  a  salary 
or  remuneration  for  any  office  or  appointment  under  the 
trust,  such  as  that  of  factor,  cashier,  or  chamberlain.* 
To  this  rule,  however,  the  law  has  established  exceptions 
in  cases  in  which  the  trustee  is  specially  employed  by  the 
truster  *  or  by  the  beneficiary,^  or  where  the  deeds  or 
articles  constituting  the  trust  either  specially  or  by  impli- 
cation authorise  the  trustee®  to  take  benefit  in  such  ways. 

*  Home  r.  Pringle,  22d  June  1841, 2  Robinson's  App.,  384 ;  Morrison  v. 
Rennie,  14th  July  1847,  9  D.,  14H3  ;  reversed  26th  April  1849,  6  Bell, 
422;  Flowerdew's  Trustees,  Petitioners,  22d  December  1854, 17  D.,  263  ; 
Lord  Gray  v.  Dimdas,  21st  June  1856,  19  D.,  I;  28  Jur.,  522; 
Aitken  v.  Hunter,  24th  May  1871,  9  Macph.,  759  ;  Mitchell  v.  Burness, 
20th  July  1878,  5  R.,  1124. 

«  Bremner  v.  Mabon,  13th  Dec  1837,  16  S.,  213 ;  Napier  v.  Balfour, 
2d  June  1835,  13  S.,  853. 

'  Home  V,  Pringle,  22d  June  1841,  2  Robinson's  App.,  384  ;  Seton  v, 
Dawson,  18th  December  1841,  4  D.,  312  ;  Bon  Accord  Insurance  Coy.  v. 
Soul^r's  Trustees,  13th  June  1850,  12  D.,  1010  ;  Wellwood's  Trustees 
V.  Hall,  17th  December  1856,  19  D.,  187  ;  Fegan  v.  Thomson,  20th  July 
1855,  17  D.,  1146. 

*  See  opinion  of  Ix)rd  Neavcsin  Lord  Gray  v.  Dundas  &  Wilson,  12th 
November  1856,  19  D.,  22  ;  and  opinion  of  Lord  Cran worth  in  Morri- 
son V,  Baillie,  2  Macqueen'tt  App.,  86. 

6  Onmianey  v.  Smith,  3d  March  1854, 16  D.,  721 ;  Dixon  r.  Rutherford, 
11th  November  1863,  2  Macph.,  61;  Scott  v.  Handyside's  Trs.,  24th 
January  1868,  6  MT.,  753. 

«  '  Findlay's  Trustees  r.  M'Conie,  6th  March  1852, 14  D.,  621 ;  Goodsir 
V.  Carruthers,  19th  June  1858,  20  D.,  1141. 

On  17th  September  1872  the  town  council  of  St.  Andrews  obtained  the 
following  opinion  from  Lord  Rutherfurd  Clark  (then  Solicitor-General) : 
^*  In  my  opinion  it  is  not  iUejial  for  the  town  council  to  appoint  a 
member  of  their  body  to  the  office  of  city  factor,  or  to  any  such  office, 
or  for  a  member  of  the  town  coimcil  to  hold  the  office  of  city  factor  or 
a-ny  such  office.  But  it  is  illegal  for  the  town  council  to  pay,  or  for  the 
member  of  council  holding  such  office  to  receive,  from  the  city  funds  any 
salary  or  remuneration.   . 

"  The  town  council  are,  in  my  opinion,  trustee?  for  certain  public  pur- 
poses, and  the  law  which  obtains  in  re;:ard  to  private  trusts  is  applicable 
to  public  trusts.  It  depends  on  the  existence  ot  the  trust,  and  therefore 
it  is  immaterial  whether  the  trust  be  public  or  private. 

^^  I  think  that  a  body  of  trustees  have  power  to  appoint  one  of  their 
own  number  to  be  factor  to  the  trust.  See  the  opinion  of  I^ord  Deas  in 
Goodsir  v.  Carruthers  (19th  Jime  1858),  20  D.,  1149,  and  also  the  opinion 
of  the  Lord  Chancellor  in  Home  v.  Pringle  (22d  June  1841),  2  Rob.  Apps., 
433.  Hence,  I  think  that  the  town  council  may  appoint  one  of  their  own 
number  to  the  office  of  city  factor,  or  to  any  similar  office.  But  it  is 
quite  settled  that  a  trustee  cannot  receive  emolument  for  any  services 
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261.  The  Act  24  and  25  Vict,  cap.  84  (1861),  as  explained 
by  26  and  27  Vict.,  cap.  115  (1863),  enacts  that  all  trusts 
constituted  by  virtue  of  any  deed,  or  by  private  or  local  act 
of  parliament,  under  which  gratuitous  trustees  are  nomi- 
nated, shall  be  held  to  include  the  following  provisions, 
unless  the  contrary  be  expressed — that  is  to  say,  power 
to  any  trustee  so  nominated  to  resign  the  office  of  trus- 
tee ;  power  to  such  trustee,  if  there  be  only  one,  or  to 
the   trustees   so   nominated,   or  a   quorum  of  them,  to 
assume  new  trustees;  a  provision  that  the  majority  of  the 
trustees  accepting  and  surviving  shall  be  a  quorum ;  and 
a  provision  that  each  such  trustee  shall  only  be  liable  for 
his  own  acts  and  intromissions,  and  shall  not  be  liable  for 
the  acts  and  intromissions  of  co-trustees,  and  shall  not  be 
liable  for  omissions.     "  The  Trusts  (Scotland)  Act,  1867  " 
(30  and  31  Vict,  cap.  97),  gives  still  further  facilities  for  the 
administration  of  trust  estates,  and  empowers  trustees, 
i7iter  aliay  to  appoint  factors  and  law  agents,  and  to  pay 
them  a  suitable  remuneration,  to  discharge  trustees  who 
have  resigned,  and  the  representatives  of  trastees  who 
have  died;   to  grant  leases  of  the  heritable  estate  for 
a  period   not   exceeding   twenty-one  years   for  agricul- 
tural lands,  and  thirty-one  years  for  minerals ;  to  uplift, 
discharge,  or   assign  debts  due  to  the  trust  estate;   to 
compromise  and  refer  claims  connected  with  the  estate ; 
and   to    grant   all   deeds    neccessary   for   carrying    into 
eflFect  the   trust  powers,   where   such    acts   are   not   at 
variance  with  the   terms  or  purposes  of  the  trust.      It 
empowers  the  Court  of  Session  to  authorise  trustees  to 
sell  or  grant  feus  or  long  leases,  or  excamb  any  part  of 
the  trust  estate,  or  to  borrow  money  on  security  of  the 
estate,  on  being  satisfied  that  the  same  is  expedient  for 
the  execution  of  the  trust,  and  not  inconsistent  with  the 


rendered  by  him  to  the  trust,  and  ^hat,  when  one  of  the  trustees  has  been 
appointed  factor,  he  must  discharge  the  duties  gratuitously.  Conse- 
quently, it  is,  in  my  opinion,  illegal  for  the  town  council  to  pay  from 
the  city  funds  any  salary  or  remuneration  to  one  of  their  number  who 
holds  tlie  office  of  city  factor  or  any  similar  office." 
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intention  thereof.  It  also  extends  the  powers  of  trustees 
as  to  the  sale  of  the  trust  estate,  and  the  investment  of 
the  trust  funds,  and  provides  for  the  resignation  of  trus- 
tees and  the  assumption  of  new  trustees.  The  words 
"  gratuitous  trustees  "  in  the  sense  of  these  three  acts,  are 
defined  to  mean  and  include  all  trustees  who  are  not 
entitled  as  such  to  remuneration  for  their  services  in 
addition  to  any  benefit  they  may  be  entitled  to  under  the 
trust,  or  who  hold  the  office  ex  officio^  and  extend  to  and 
include  all  trustees,  whether  original  or  assumed,  who  are 
eiititled  to  receive  any  legacy,  or  annuity,  or  bequest 
under  the  trust;  but  it  is  provided  that  no  trustee  to 
whom  any  legacy,  or  bequest,  or  annuity  is  expressly 
given  on  condition  of  the  recipient  thereof  accepting  the 
office  of  trustee  under  the  trust,  shall  be  entitled  to 
resign  the  office  of  trustee  by  virtue  of  any  of  these  acts, 
unless  otherwise  declared  in  the  trust-deed.^ 

262.  It  has  been  seen  that  by  the  law  of  Scotland,  as 
interpreted  by  the  Court  of  Session  in  a  series  of  decisions, 
the  funds  of  royal  burghs  are  liable  in  damages  for  the 
failure  of  the  magistrates,  or  their  servants,  to  fulfil 
certain  duties  imposed  on  these  burghs.'  Similar  lia- 
bility it  is  now  held  attaches  to  the  funds  under  the 
administration  of  statutoiy  trustees,  e.g.^  road  trustees, 
harbour  trustees,  and  commissioners  of  police,  for  dam- 
ages occasioned  by  negligence  or  improper  conduct, 
or  failure  of  duty  on  the  part  of  these  trustees,  or 
their  servants  acting  under  their  authority  in  the  per- 
formance of  their  statutory  duty.  This  principle  was 
recognised  by  the  Courts  in  Scotland  previous  to  1839, 
and  was  given  efiect  to  by  the  Court  of  Session  in  the 
case  of  Findlater  v.  Duncan.*    But  the  House  of  Lords 

1  As  explanatory  of  the  powers  conferred  by  these  acts,  see  the  case  of 
Maxwell's  Trustees  v.  Maxwell,  4th  November  1874,  2  K.,  71. 

'  See  No.  213  of  these  Obser?ations. 

*  18th  July  1837, 15  S.,  1304  ;  19th  June  1838, 16  S.,  1150;  10  Jur., 
507.  In  this  case  the  Court  of  Session  held  that  road  trustees  on 
a  public  road  were  liable  as  trustees  for  injury  sustained  by  passengers 
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reversed  the  judgment  in  that  case,  declared  the 
Scottish  doctrine  and  practice  to  be  erroneous,  and 
decided  that  no  such  liability  could  attach  to  trust  funds 
appropriated  by  statute  to  specified  purposes.^  The  same 
doctrine  was  applied  by  the  House  of  Lords  in  the  case 
of  Thomson  v.  Mitchell ;  *  and  subsequently  in  that  of  Ross 
V.  Heriot's  Hospital.'  The  com'ts  in  Scotland  conformed 
their  practice  to  the  rule  thus  laid  down  by  the  House  of 
Lords,  but  refused  to  extend  it  beyond  the  precise  class  of 
cases  to  which  they  considered  it  to  be  applicable ;  and 
continued  to  hold  the  magistrates  and  councils  of  royal 
burghs  liable  for  injuries  sustained  through  their  failure  to 
keep  the  thoroughfares  of  the  burgh  in  a  safe  state,  be- 
cause they  had,  in  the  common  good,  a  fund  which  could 
be  made  available  to  repair  the  damages  caused  by  their 

in  consequence  of  the  negligence  or  improper  conduct  of  labuureiB  or 
surveyors  or  other  persons  c mi)loyed  by  the  tru»tees,  or  the  officers  of 
the  trustees,  when  engaged  in  any  operation  performed  under  the 
authority  of  the  trustees. 

>  23d  August  1839,  M'L.  &  Rob.,  911;  12  Jur.,  135.  The  Lord 
Chancellor  (Cottenharo)  thus  expounded  the  law :  **  Hut  why  should 
the  trust  funds  be  so  liable  ?  If  the  thing  done  be  within  the  powers 
of  the  statute,  the  party  sustaining  any  damage  from  it  cannot  be  en- 
titled to  compensation  unless  the  statute  itself  provides  it,  and  for  this 
reason,  that  upon  this  supposition  the  act  creating  the  damage  would  be 
lawful.  If,  then,  the  thing  done  be  not  within  the  powers  of  the  statute, 
either  from  exceeding  these  powers  or  from  the  manner  of  doing  it,  why 
should  the  public  funds  bear  the  burden  of  indemnifying  the  guilty 
party  ?  Many  cases  may  be  supposed -in  which  the  trustees  may  be  so 
far  actors  in  the  transaction  creating  the  damage  as  to  render  their 
property  liable,  but  none  in  which  the  trust  funds  ought  to  be  applied 
m  satisfaction  of  the  party  injured.'* 

»28th  July  1840,  1  Rob.  App ,  162;  13  Jur.,  886;  reversing  the 
decision  of  the  Court  of  Session,  1st  Februarv  1838,  16  S.,  40'J. 

» 14th  February  1843,  6  D.,  589 ;  15  Jur.,  298 ,  H.L.,  19th  March  1846, 
5  BelPs  App.,  377  ;  18Jur.,«S86.  In  this  case  damages  were  claimed  out 
of  the  Heriot  estate  in  respect  the  governors  had  erroneously  deprived 
Ross  of  the  benefits  of  the  charity.  The  Court  of  Session  sustained  the 
action,  to  the  eU'ect  of  remitting  to  the  Lord  Ordinary  to  hear  parties 
as  to  the  conclusions  for  damages,  holding  that  the  rule  established  in 
Findlater  r.  Duncan  was  not  applicable.  But  the  House  of  Lords  held 
it  to  be  applicable,  reversed  the  decision,  and  refused  to  listen  to  the 
statement  of  the  wrong, — the  pursuer  having  asked  redress  out  of  the 
trust  funds,  which  they  held  not  to  be  liable  to  any  such  demand.  Re- 
ferring to  the  rule  laid  down  in  Findlater  v.  Duncan,  Lord  Brougham 
said,  *'  It  was  perfectly  clear,  upon  all  principle  and  analogy,  and  upon 
every  view  of  common  sense  that  could  be  taken  of  the  matter,  that  it 
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failure  of  duty.^  In  1865  the  House  of  Lords  were 
called  on  to  decide  the  question  whether  statutory 
trustees,  both  in  Scotland  and  England,  were  bound 
to  pay  local  rates  out  of  specially  appropriated  funds 
in  their  hands,'  and  they  held  that  they  were  bound 
to  do  so. 

In  the  following  year  the  liabihty  of  statutory  trus- 
tees, in  their  corporate  capacity,  and  of  the  funds 
under  their  management,  for  damages  occasioned  by 
the  neglect  of  servants,  was  again  brought  under  the 
consideration  of  the  House  of  Lords,  in  the  cases 
of  the  Mersey  Docks  Trustees  v.  Gibbs  and  Others, 
and  Idem  v.  Penhallow,*  and  after  taking  the  opinion  of 
the  English  judges,  the  House  solemnly  affirmed  the 
Kability.  In  arriving  at  this  decision,  the  judges  who 
advised  the  House  of  Lords  condemned  the  principle 
recognised  in  Findlater  v.  Duncan.      Lord  Wensleydale 

was  rightly  laid  down ;  ^*  and  Lord  Campbell  said,  with  reference  to  the 
doctrine  given  eflect  to  in  Scotland  previous  to  Findlater's  case,  **  that 
doctrine  is  contrary  to  all  reason  and  sense  and  justice ;  it  is  wholly  un- 
supported by  any  authority,  and  I  think  we  may  safely  say  it  is  entirely 
contrary  to  the  law  of  Scotland.^^ 

*  Dargie  r.  The  Magistrates  of  Forfar,  10th  March  1855,  17  D.,  730  ; 
20th  January  1 856,  IH  D.,  343  ;  Kerr  v.  The  Magistrates  of  Stirling,  I8th 
December  1858,  21  D.,  10». 

'  Clyde  Navigation  Trustees  v.  A  damson,  27th  January  1860,  22  D., 
606 ;  32  Jur.,  203  ;  26th  June  1863, 1  Macph.,  974 :  35  Jur.,  569  ;  aff.  22d 
June  1865, 8  Maoph.  (B.L.),  100;  37  Jur.,  512 ;  4  Macq.  App.,  931.  Mer- 
8eyDocksComrai8siouersv.CameroD,22d  June  1865, 35  L.J.(M.C.)1;  11 
H.  L.C.,  443;  and  Mersey  Docks  Commissioners  v,  Jones,  22d  June  1865, 
85  L.J.  (M.C.),  1 ;  11  H.L.C.,443.  In  the  first  of  these  cases  the  Court  of 
Session  was  in  favour  of  the  liability ;  in  the  second,  the  Court  of  Ex- 
chequer  Chamber  in  Eugland  was  also  in  favour  of  liability  ;  but  in  the 
third  case,  the  latter  court  was  against  liability.  The  House  of  I^ords 
affirmed  the  judgment  of  the  Court  of  Session  in  the  case  of  the  Clyde 
Navigation  Trustees  v.  A  damson,  and  of  the  Exchequer  Chamber  in  the 
case  of  the  Mersey  Docks  Commissioners  v,  Cameron  ;  but  reversed  the 
judgment  of  the  Exchequer  Chamber  in  the  case  of  the  Mersey  Docks 
Commissioners  v.  Jones. 

>  5th  June  1866,  35  L.J.  Ex.,  225 ;  L.R.  I  E.  &  I.,  Ap.,  93.  In 
the  former  of  these  cases  the  judgment  of  the  Court  of  Exchequer  was 
against  the  liability  [I  H.  &  N.,  439]  ;  but  this  was  reversed  by  the 
Court  of  Exchequer  Chamber  [3  H.  &  NT.,  164].  The  latter  case  came 
before  the  Exchequer  Chamber  by  bill  of  exceptions,  and  judgment 
went  to  the  same  effect  [7  H.  &  N.,  329].  In  both  cases  the  judg- 
ments of  the  Exchequer  Chamber  were  affirmed  by  the  House  of  Lords. 
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referred  to  the  judgment  of  the  House  in  the  cases  of  the 
Mersey  Docks  Commissioners  v,  Cameron  and  v.  Jones  as 
deUberately  and  firmly  establishing  a  principle  applicable 
as  clearly  to  the  liability  of  statutory  commissioners  or 
trustees,  for  the  negligence  of  themselves  or  their  servants, 
as  to  the  liability  of  their  property  to  rates.  And  Lord 
Westbury  said,  "  These  observations  of  Lord  Cottenham, 
which  directly  tend  to  this  conclusion — that  the  cor- 
poration in  the  case  supposed  would  not  be  amenable,  nor 
would  the  corporate  property  be  hable,  but  that  the  party 
injured  would  bo  obliged  to  have  resoi*t  to  the  individual 
members  who  directed  the  act  to  be  done — would,  if  they 
were  recognised  as  the  law,  undoubtedly  lead  to  very 
great  evil  and  injury."  ^  In  1873,  the  liability  of  statutory 
trustees  administering  funds  appropriated  by  statute  to 
special  purposes  to  give  compensation  from  the  trust 
funds  for  damages  caused  by  the  fault  of  their  servants 
was  directly  affirmed  in  Scotland  in  Virtue  v.  the  Police 
Commissioners  of  Alloa.* 

263.  Subject  to  the  exceptions  above  mentioned — if, 
indeed,  cases  such  as  the  Mersey  Docks  v.  Gibbs  and  Pen- 
hallow,  and  Virtue  v.  the  Police  Commissioners  of  Police 
of  Alloa  can  be  regarded  as  exceptions — the  general  rule 
of  law  is,  that  trustees,  whether  public  or  private,  are 
bound   to   apply  the  funds   under  their    administration 


'  L.R.  1  E.  &  L  App.,  127. 

2  I2tb  December  1873,  1  Hettie,  285.  In  that  case  the  Police  Com- 
missioners of  Alloa,  acting  under  the  General  Police  Act  of  1862,  were 
held  liable  for  damages  caused  by  the  negligence  of  a  person  in  their 
employment  while  engaged  in  the  execution  of  his  duty.  In  his  judg- 
ment, the  Lord  President  (Inglis)  reviewed  the  decisions  bearing  upon 
the  question,  and  after  alluding  to  the  "  great  inconvenience  and  even 
injustice  that  must  inevitably  arise  from  this  sudden  and  complete 
alteration  of  the  rule  of  law  applicable  to  such  cases/*  said,  ^*  but  all 
that  we  can  do  I  think  we  are  bound  to  do,  and  that  is,  by  our  judgment 
in  this  case  to  make  it  known  to  the  lieges  that  such  claims  and  rights 
of  action  are  no  longer  excluded  by  the  judgment  of  the  Uouse  of  Lords 
in  Duncan  r.  Findlater.'* 

See  also  Stephen  r.  Thurso  Police  Commissioners,  dd  March  1870, 
13  Scot  Law  Kep.,  339  ;  3  Rettie,  535. 
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strictly  in  accordance  with  the  provisions  of  the  charter, 
deed,  or  statute  by  which  the  trust  is  constituted,  or  its 
purposes  defined,  and  for  no  other  purpose.  If,  therefore, 
they  exceed  their  powers,  or  fail  to  perform  their  duty,  the 
trust-estate  will  not  be  Uable  for  the  consequent  loss^  but 
they  may  be  held  personally  Uable.  The  rule  is  illustrated 
by  a  number  of  decisions.  Thus,  in  the  case  of  Pearson 
V.  the  Town  of  Montrose,^  it  was  held  that  the  magistrates 
were  not  countable  to  the  town  for  a  taxation  imposed  by 
parUament,  not  upon  the  town's  common  good,  but  upon 
the  inhabitants  severally,  nor  were  the  inhabitants  liable 
for  the  magistrates,  who  had  not  the  power  of  collectiQii 
by  their  office  but  by  the  commission  of  parliament.  The 
then  magistrates  were  accordingly  held  not  liable  for  the 
delict  of  their  predecessors,  but  the  right  of  the  pursuer 
to  insist  against  the  former  magistrates,  their  heirs  and 
executors,  was  reserved.  In  Ross  v,  the  Governors  of 
Heriot's  Hospital,'  it  was  held  that  claims  for  damages 
in  respect  of  acts  of  the  governors,  in  the  face  of  the 
will  and  statutes  of  the  hospital,  made  not  against 
the  trustees  by  whom  the  illegal  and  improper  acts 
were  done,  but  against  the  funds,  -could  not  be  sus- 
tained. In  the  Ministers  of  Edinburgh  v.  the  Magistrates,* 
the  same  principle  was  appUed  to  the  failure  of  the 
magistrates,  as  statutory  commissioners,  to  appoint  stent 
masters  in  terms  of  the  statute. 

263.  Trustees,  whether  public  or  private,  are,  how- 
ever, entitled  to  charge  against  the  trust-funds  expenses 
of  administration,  including  expenses  of  factors  and 
agents  and  consulting  counsel,^  expenses  of  litigations 

*  28d  June  1669,  M.,  13,098,  referred  to  by  Lord  Campbell  in  the  case 
of  The  Ministers  of  Edinburgl^  v.  The  Magistrates,  28th  May  1845, 
7  D.,  668 ;  17  Jur.,  367 ;  H.  of  L.,  27th  July  1849,  6  Bell's  App.,  609  ; 
21  Jur.,  632. 

3  J  4th  February  1843,  5  D.,  589 ;  15  Jur.,  268 ;  H.  of  L.,  19th  March 
184C,  5  Bell's  App.,  377  ;  18  Jur.,  386. 
'  Supra, 

*  Shepherd  &  Grant,  compearers  in  Gillies  v.  Button's  Trustees,  24th 
February  1854, 17  D.,  516. 

2f 


442  RIGHTS,  DUTIES,  AND  LUBILmES  OF      [Observations. 

beneficial  to  the  trust-estate,  either  in  the  way  of 
obtaining  necessary  direction,  or  of  protecting  the 
estate,  and  also  expenses  of  litigations  undertaken  bona 
fidty  and  on  reasonable  grounds,  for  the  defence  of  the 
trust  property  and  their  rights  as  trustees,  though  such 
litigations  may  eventually  be  unsuccessfiiL* 

(1.)  They  are  also  entitled  under  the  general  law  appli- 
cable to  trustees,  and  though  the  diarter,  deed  or  statute 
under  which  they  may  be  acting  confers  no  express  power 
to  them  to  apply  the  trust  funds  to  such  a  purpose,  to 
charge  against  the  trust  estate  the  expense  of  opposing 
any  bill  which  may  be  promoted  in  parliament  by  private 
persons  attacking  the  existence  of  the  trust  or  its  pro- 
perty or,  it  would  seem,  the  rights,  powers,  or  privileges 
of  the  trustees.* 

>  /5uf. ;  Hill  r.  Euros,  Uth  April  1826,  2  W.  and  S.,  80. 

In  the  Eling  v.  The  Corporation  of  Tamwortb,  24th  November  1868, 
19  L.  T.  (N.S.)>  433,  it  was  held  that  costs  of  litigation,  undertaken 
bonajide,  and  on  reasonable  grounds,  for  the  defence  of  corporate  rights, 
may  be  paid  out  of  the  borough  fund,  though  such  litigation  is  even- 
tually  unsuccessful. 

Attorney- General  v.  The  Mayor  of  Norwich,  May  1837,  2  Mylne  and 
Craig  ^Chancery),  406. 

See  oicta  of  Vice-Chancellor  Page  Wood  (afterwards  Lord  Chancellor 
Hatherley),  and  of  Lord  Justice  Turner,  in  the  Attorney-General  u.  Wican, 
24th  and  25th  January  1851 ;  1  Kay  (Chancery),  268 ;  5  De  Gez,  Mac- 
naghten  and  Gordon  (Chancery),  55. 

The  Queen  v.  The  Mayor  of  Sheffield,  Ist  and  10th  June  1871,  L.R., 
6  Q.B.,  652.  In  this  case  Mr.  Justice  Blackburn  said, — "  We  have  already 
decided,  more  than  once,  that  when  there  is  property  belonging  to  the 
corporation — estates  of  their  own — and  anybody  attempts  to  take  away 
those  estates,  though  there  is  no  express  enactment,  yet  the  very  fact 
that  the  corporation  are  owners  of  the  property  which  is  put  into  the 
borough  fund  would  make  any  litigation  concerning  it  a  purpose  for 
carrying  out  the  objects  of  the  act  within  the  general  terms.  Whether 
or  not  we  have  any  power  in  the  Court  of  Queen^s  Bench,  if  litigation  is 
commenced  and  expenses  are  incurred  for  such  a  proper  purpose,  to  in- 
quire whether  that  litigation  was  excessive,  or  those  expenses  were 
excessive,  is  a  point  on  which  I  have  not  made  up  my  mind.  But  that 
the  Court  of  Chancery  has  power  to  look  into  it  and  say  whether  it  is 
reasonable  or  not,  seems  to  be  well  established." 

See  dictum  of  the  Master  of  the  Rolls  (Jessel)  in  Attorney-Cjreneral 
V,  The  Mayor  of  Brecon,  14th  and  16th  December  1878,  L.R.,  10 
(Chancery),  204. 

*  Petitioner  Campbell,  12th  January  1847,  9  D.,  897.  Tn  this  case, 
trustees  of  an  entailed  estate,  under  a  private  act  of  parliament,  who  hsd 
opposed  a  bill  in  parliament  by  which  it  was  proposed  to  form  a  railway 
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Thus,  as  regards  English  municipa]  corporations,  the 
borough  fund,  constituted  by  section  92  of  the  Municipal 
Corporation  Act,  1835,  is  appointed  to  be  applied  to 
certain  specified  purposes,  and  to  such  expenses  not 
otherwise  provided  for  by  the  act  "as  shall  be  neces- 
sarily incurred  in  carrying  into  effect  the  provisions 
thereof;*'  and  where  the  borough  fund  is  more  than 
sufficient  for  these  pm^oses,  the  surplus  is  appointed 
to  be  applied,  "under  the  direction  of  the  council, 
for  the  pubUc  benefit  of  the  inhabitants  and  improve- 
ment of  the  borough ;  '*  but  where  the  borough  fund  is 
not  sufficient  for  these  purposes,  the  council  is  autho- 
rised to  levy  a  borough  rate  to  such  an  amount  as,  in 
addition  to  the  borough  fund,  may  be  necessary  to  pay 
the  expense  to  be  incurred  in  carrying  into  effect  the 
provisions  of  the  act.  Notwithstanding  these  special 
directions  as  to  the  purposes  for  which  the  borough 
fund  is  applicable,  it  has  been  held  ^  that  municipal  cor- 

through  the  estate,  in  such  a  way  as  to  deteriorate  its  value,  were  held 
entitled  to  charge  the  expense  againnt  the  estate. 

Bright  u.  North,  18th  February  1847,  2  PhUlips  (Chancery),  216 ; 
16  L.J.  (Chancery),  255.  In  this  case,  the  trustees  for  the  con- 
servation of  the  river  Ouse  were  found  entitled  to  the  expense  of 
opposing  a  bill  for  a  project  likelv  to  prove  injurious  to  the  banks 
under  their  superintenaence.  Lord  Cottenham  said  that  the  trustees 
were  entitled  to  the  proper  and  necessarv  expense  of  protecting  the 
property  committed  to  their  care ;  and  although  there  was  no  direct 
authority  in  their  act  of  parliament  for  the  application  of  the  funds  to 
the  proposed  purpose,  he  thought  it  was  incident  to  the  powers  given 
to  the  commissioners  and  the  duties  imposed  on  them. 

The  same  principle  was  afiBrmed  by  the  Court  of  Queen's  Bench  in 
The  Queen  r.  The  Norfolk  Commissioners  of  Sewers,  5th  June  1850,  15 
Q.B.,  540 ;  20  L.J.,  Q.B.,  121.  Bower  v.  The  Commissioners  of  Sligo, 
etc.,  24th  and  25th  Nov.  1869  ;  Irish  Reports,  4  Com.  Law,  489,  and  The 
Queen  v.  The  Mayor,  etc.,  of  Dublin,  3d  June  1862,  9  L.T.  (N.S.),  123. 

» The  Queen  v.  The  Town  Council  of  Lichfield,  6th  May  1847, 10  QB., 
634 ;  16  L.J.  (QB.),  333.  Holdsworth  r.  The  Mayor,  etc.,  of  Dart- 
mouth, 24th  January  1840,  11  Adolphus  and  Ellis,  Q.B.,  490;  4  Jur., 
605.  The  Queen  v.  Town  Council  of  Lichfield,  10th  June  1843, 4  Q.B., 
893 ;  12  L. J.  (Q.B.),  308.  The  Queen  v.  Prest,  16th  November  1860 ; 
16Q.B,,33;  20  L. J.  (Q.B.),  17.  Lewis  r.  The  Mayor,  etc.,  of  Rochester, 
13th  November  1860, 9  Common  Bench  (N.8.),  401 ;  30  L,J.  (C.P.),  169. 

But  in  the  following  cases  they  were  found  not  entitled  to  charge 
the  borough  funds  wim  the  costs  of  legal  proceedings  which  did  not 
involve  a  question  of  the  corporate  rights  and  privileges  : — ^The  Queen 
V.  The  Mayor  of  Leeds,  31st  May  1843, 4  Adolphus  and  Ellis,  Q.B.,  796. 
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porations  in  England  are  entitled  to  defray  out  of  the 
borongh  funds  or  rates  the  costs  incurred  by  them  in 
defending  their  .existence,  property  and  rights,  powers 
and  privileges. 

The  Queen  v.  Brid^ewater,  29th  Januair  1839 ;  and  The  Queen  v.  Para« 
more,  3d  June  1840, 10  Adolphus  and  Ellis,  Q.B.,  281-286.  The  Queen 
r.  Town  Council  of  Stamford,  30th  January  1844,  4  Q.B.,  900,  N. ;  IS 
L.J.  (Q.B.),  177.  The  Queen  v.  Thompson,  20ih  January  1844  ; 
5  Q.B.,  477 ;  Davison  and  Merivale,  K.B.,  497.  The  Queen  v.  The 
Mayor,  etc.,  of  Liverpool,  80th  January  1872,  41  L.J.  (Q.B.),  176.  The 
Queen  v.  Dunn,  8th  May  1844,  5  Q.B.,  959.  The  Queen  v.  The  Mayor 
of  Tamworth,  ut  supra,  Tne  Queen  v.  The  Mayor  of  Sheffield,  lat 
and  10th  June  1871,  L.R.,  6  Q.B.,  652. 

Mr.  Brice  in  his  "Treatise  on  the  Doctrine  "of  UUra  Vires  ^  (2d  edit.), 
thus  states  the  result  of  the  several  cases,  illustrating  this  branch  of  the 
law  in  regard  to  English  municipal  corporations : — "Jirst,  that  it  is 
only  the  invasion,  actual  or  contemplated,  of  either  the  fnmchisee,  the 
rights  or  the  property  of  a  corporation,  which  will  justify  an  expendi- 
ture of  the  corporate  funds,  not  an  action,  a  quo  warranto  information, 
or  the  like  brought  against  individual  members  of  even  the  governing 
body;  secondly,  that,  save  under  very  exceptional  circumstances,  a 
corporation  may  not  indemnify  a  memb^  for  expenses- incurred  by  him 
in  maintaining  his  rights  as  a  member ;  but,  thirdly,  that  the  coortB 
construe  the  corporate  *  rights '  somewhat  liberally,  and  therefore,  if 
legal  proceedings  be  necessary  to  protect  the  mayor  or  other  members  of 
the  governing  body  in  the  discharge  of  his  functions,  or  to  secure  the 
corporation  against  the  doing  of  acts  which  may,  though  remotely, 
prejudicially  affect  its  interests,  the  costs  of  such  proceedings  may  be 
defrayed  out  of  the  corporate  assets;  provided,  however,  fourthly^ 
that  there  be  no  prohibition,  express  or  implied,  against  undertaking 
the  proceedings  in  question  ;  for  if  so,  no  measures,  no  damage,  no 
benefit,  present  or  prospective,  will  justify  the  same." 

The  Attorney-General  v,  Wigan,  24th  and  25th  Januarv,  1851,  1  K. 

i Chancery),  268  ;  5  De  Gex,  Alacnaghten  and  Gordon  (Chancery),  52. 
n  this  case  it  was  proposed  to  apply  the  borough  fund  towards  pay- 
ment of  the  expense  of  opposing  in  parliament  a  bnl  for  the  construction 
of  waterworks,  and  for  the  doing  of  acts  which,  if  done,  would  interfere 
with  the  course  of  a  river  flowing  through  the  borough,  so  as  to  pre- 
vent the  efficient  action  of  the  stream  in  removing  the  sewage  of  the 
town,  and  thus  indirectly  to  afiect  the  value  of  rateable  houses  in  the 
borough,  the  tolls  of  the  market,  and  the  other  property  forming  the 
borough  fund.  An  injunction  to  prevent  such  an  application  of  the 
borough  fund  was  refused  by  Vice-Chancellor  Page  Wood,  afterwards 
Lord  Chancellor  Ilatherley,  on  the  ground  that,  inasmuch  as  the  expen- 
diture had  been  incurred  for  the  prevention  of  what  would  have  led 
to  the  creation  of  a  nuisance,  and  as  the  corporation  had  within  its 
powers  of  local  government  the  duty  of  preventing  nuisances  that  might 
oe  said  to  be  within  the  scope  of  its  powers,  and  therefore  a  thing  done 
in  furtherance  of  the  government  of  the  borough  and  the  execution  of 
the  powers  of  the  act.  The  decision  was  affirmed  by  the  Lords-Justices 
on  appeal,  but  seems  to  have  been  ruled,  both  by  Lords  Justices  Knight, 
Bruce,  and  Turner,  on  the  ground  that  the  expenditure  was  incunred 
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But  nothing  short  of  such  defence  will,  it  would 
appear,^  warrant  an,  application  of  funds,  by  a  purely 
stautory  body  existing  for  the  discharge  of  statutory 
duties,  towards  the  cost  of  a  parliamentary  opposition. 

bona  Jide  for  the  protection  of  corporate  property.  It  was  afterwards  corn- 
men  ted  on  with  (fisapproval  in  The  Queen  v.  The  Mayor  of  Sheffield,  infra. 
The  Attoraey-  General  v.  The  Mayor  of  Brecon,  14th  and  16th  Decem- 
ber 1878,  L.H.,  10  Chancery,  204.     In  this  case.  Sir  Greorge   Jessel, 
Master  of  the  Rolls,  held  that  municipal  corporations  having  been 
reduced  by  the  Municipal  Corporations  Act,  1835,  from  the  position  of 
owners  of  property  to  that  of  trustees,  possess  the  ordinary  right  of 
trustees  to  defend  their  trust  property  and  their  rights  as  trustees  from 
attack  at  the  expense  of  the  trust  estate.    Consea  uently  he  decided,  after 
an  instructive  review  of  the  cases  of  Bright  v.  North,  Attorney-General 
V.  Corporation  of  Wigan,  and  The  Queen  r.  The  Mayor  of  Sheffield,  that  a 
municipal  corporation  has  the  right,  either  under  section  92  of  the 
Municipal  Corporations  Act,  1835,  or  under  the  general  law  applicable 
to  trustees,  to  defray  out  of  the  borough  funds  or  rates,  the  expenses  of 
any  attack  made  by  bill  in  parliament,  whether  against  their  existence  as 
a  corporation,  or  against  their  property,  or  only  against  their  rights, 
powers,  or  privileges.     '*  Whether,    he  said,  **we  consider  that  under 
the  words,  *  expenses  necessarily  incurred,*  or  similar  words,  used  in  the 
act,  this  incidental  expenditure  is  included ;  or  whether  we  consider  that 
the  general  law  as  to  the  rights  of  trustees  defending  their  property  and 
privileges  remains  unaffected — ^in  either  way,  if  there  is  an  attack  by 
proposed  private  legislation  on  the  ri&;ht8,  privileges,  and  duties  of  a 
corporation,  that  corporation  is  entitled  to  defend  itself  before  parlia- 
ment" 

^  Brown  v,  Adam,  19th  February  1848, 10  D.,  744.  In  this  case,  the 
directors  of  the  Edinburgh  and  rerth  Railway  were  interdicted  from 
applying  the  funds  of  the  shareholders  towards  payment  of  the  expense 
of  applying  to  parliament  for  an  extension  of  their  powers. 

Myles  V.  M'£wen.  13th  December  1850,  18  D.,  205.  In  this  case,  the 
Police  Commissioners  of  Dundee,  acting  under  a  local  act  which  was 
about  to  expire,  applied  to  parliament  for  a  new  bill,  but  were  opposed. 
Meanwhile,  the  General  Police  Act  of  1850  was  passed,  and  was  adopted 
by  the  householders.  The  bill  was  accordingly  abandoned  after  about 
£1000  of  expenses  had  been  incurred.  The  court  held  that  though  the 
commissioners  had  promoted  the  bill  tn  optima  fide^  the  expenses  could 
not  be  charged  against  the  funds  of  the  old  police  commissioners. 

The  Queen  r.  The  Mayor  of  Sheffield,  1st  and  10th  June  1871,  L.R., 
6  Q^B.,  652.  A  waterworks  company  incorporated  by  act  of  parlia- 
ment, supplied  the  greater  part  of  Sheffield  with  water.  By  this  act, 
the  company  were  bound,  after  a  certain  time,  on  the  requisition  of  the 
town  council  to  give  a  constant  supply  of  water;  and  they  were  em- 
powered to  make  regulations  to  be  observed  by  the  consiuners,  subject 
to  the  approval  of  two  justices — any  person  aggrieved  having  the  right 
to  oppose  the  regulations  before  the  justices.  The  town  council  having 
required  the  company  to  give  a  constant  supply,  the  company  proposed 
certain  regulations,  which  were  opposed  before  the  justices  by  the  cor- 
poration on  the  ground  that  they  imposed  too  onerous  conditions  on  the 
consumers ;  and  the  justices  modi6ed  the  regulations  accordingly.    The 
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(2.)  Trustees,  whether  pubUc  or  private,  administering 
property  or  funds,  the  application  of  which  is  regulated 
by  charter,  deed,  or  statute,  are  not  entitled,  without  ex- 


company  also  promoted  a  bill  in  parliament  to  obtain  farther  time  for 
the  constant  supply,  which  the  corporation  opposed;  and  it  was  ulti- 
mately withdrawn.  The  town  council  made  two  orders  for  the  pay- 
ment out  of  the  borough  fund  for  the  expenses  of  the  opposition  before 
the  justices  and  in  parliament  respectively,  which  were  p&id,  notwitli- 
standing  objection  that  the  orders  were  ultra  vires.  There  was  no 
surplus  from  the  property  of  the  corporation,  and  borough  rates  were 
made.  On  a  rule  for  a  certiorari^  under  7  WiH  IV.  and  1  Vict,  c  78, 
sec.  44,  to  bring  up  these  orders  for  the  purpose  of  quashing  them,  it 
was  held  that,  assuming  the  objects  for  wmch  the  expenses  were  in- 
curred to  be  for  the  public  benefit  of  the  inhabitants  of  the  borough, 
yet  they  were  not  within  the  terms  of  section  92  of  the  Municipal 
Corporation  Act,  1835,  as  ^*  expenses  necessarily  incurred  in  carrymg 
into  effect  the  provisions  of  the  act,"  and  they  could  not  come  within  the 
clause  which  enabled  the  town  council  to  apply  the  funds  *^for  the 
public  benefit  of  the  inhabitants  of  the  borough,''  as  there  was  no 
surplus.  The  ground  of  the  Lord  Chief-Justice's  decision  was.  that  the 
opposition  in  Parliament  was  beyond  the  scope  of  the  municipal  govem- 
ment  of  the  borough,  and  Mr.  Justice  Blackburn,  while  he  recognised 
the  right  of  municipal  corporations,  under  the  provisions  of  the 
92d  section,  to  nrotect  their  property  and  to  charge  the  borough  fund 
and  rate  with  tne  costs,  observed  that  **  there  is  no  pretence  for  saying 
that  what  the  council  were  doing  here  was  in  the  least  degree  intended 
to  protect  their  property." 

Wakefield  v.  The  Commissioners  of  Supply  of  Renfrew,  29th  November 
1878, 6  R.,  259,  and  Scottish  Law  Reporter,  vol  xvi.,  p.  183.  The  Com- 
missioners of  Supply  of  Renfrewshire  opposed  in  parliament  certain  biUs 
for  the  abolition  of  tolls,  which  had  been  introduced  by  the  Government 
in  1876  and  1877.  The  grounds  of  opposition  were — (1)  That  the  bills  if 
passed  would  impose  new  and  important  duties  on  the  commissioners ; 
and  (2),  That  the  proposed  assessment  would  fall  with  undue  severity 
upon  Renfrewshire,  owing  to  its  proximity  to  Glasgow,  the  inhabitants 
01  which  made  use  of  the  roads  to  a  large  extent.  The  complain er,  who 
was  a  commissioner,  applied  for  interdict  against  any  part  of  the  county 
general  assessment  funds  being  applied  in  paying  the  expense  of  these 
oppositions.  It  was  held  that  the  commissioners  were  not  entitled  to  pay 
these  expenses  out  of  the  funds  in  their  hands.  The  Lord  President 
(Inglis)  expressed  his  opinion  that  commissioners  of  supply  of  a  county 
have  no  right  or  title  to  represent  the  owners  of  heritaole  property  in 
the  county  unless  in  respect  of  what  they  are  entitled  to  do  by  statute. 
They  were  in  their  origin  a  merely  statutory  body,  and  are  now  by  statute 
a  corporate  body.  I'hey  are  all  of  them  landowners  in  the  county,  but 
they  are  not  all  the  landowners.  The  two  bodies  are  not  identical.  If 
entitled  to  speak  at  all,  it  must  be  merely  as  a  representative  body,  and 
that  was  never  imposed  on  them  as  a  duty  by  statute.  The  question  is 
rather,  was  their  opposition  within  their  ordinary  functions  as  com- 
missioners of  supply?  and  are  the  fimds,  undet  the  1868  act,  appli- 
cable for  the  purpose  for  which  they  were  used?  ...  It  is  liere 
that  the  commissioners  fail  entirely  in  their  case.     They  have  no 
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press  or  implied  power  to  that  eflFect,  to  go  to  parliament 
at  the  expense  of  the  trust  estate  for  an  alteration  or 
extension  of  their  powers.^ 

right  as  commiasioDers  to  spend  any  money  on  tkis  opposition  as 
falling  within  their  duties  under  the  head  of  county  afiairs.  At  first 
sight  the  argument  is  plausible.  The  commissioners  of  supply,  it  is  said, 
are  interested  in  the  opposition  of  these  bills,  because  it  is  proposed  to 
lay  new  duties  upon  them.  But  I  do  not  think  that  a  statutory  corpora- 
tion is  entitled  to  use  the  fimds  committed  by  statute  to  their  hands  for 
the  opposition  of  a  bill.  As  a  corporation  they  had  no  interest.  They 
might  not  like  the  duties  proposed ;  but  then  they  were  at  liberty  to  use 
their  personal  influence  and  their  priyate  funds  in  supporting  their 
opposition.  Setting  this  aside,  we  must  always  come  back  to  the  main 
inquiry,  Was  the  opposition  to  the  bill  a  matter  with  which,  as  a 
statutory  body,  the  commissioners  had  anything  to  do?  Corporate 
funds,  statutory  funds,  or  trust  funds,  can  only  be  applied  to  the  pur- 
poses to  which  they  are  destined  by  the  statute,  or  trust  deed,  or  the 
charter  of  incorporation,  and  not  a  shilling  may  be  laid  out  in  any  other 
way.  This  is  the  general  principle  which  is  at  the  foundation  of  all  our 
law  on  this  subject.  Let  me  not  be  misunderstood  as  questioning  the 
right  of  any  indiyidual  to  petition  parliament.  This  is  a  right  at  common 
law,  and  no  court  would  seek  to  interfere  with  it.  Nor  does  the  exer- 
cise of  the  right  necessarily  inyolye  any  considerable  expenditure.  But 
it  is  not  the  petitioning  of  parliament  which  is  here  objected  to,  but  the 
^stematio  opposition  of  a  biU,  and  that  bill  one  of  a  public  character. 
To  this  purpose  no  statutory  funds  can  be  applied  unless  it  is  included 
in  the  purposes  to  which  they  are  by  statute  destined.'' 

The  Water- Works  Commissioners  of  Perth  v.  McDonald  and  Others, 
8th  January  1879.  In  this  case  Lord  Cndghill,  founding  on  the  case  of 
Wakefield,  held  that  the  commissioners  under  the  lo<^  act  of  1829 
were  not  entitled  to  charge  against  the  assessments  leyied  by  them 
under  that  act  the  expense  of  opposing  the  bill  of  1877,  by  which  it 
was  proposed  to  supereede  the  act  of  1829,  and  appoint  new  commis- 
sioners— such  opposition  not  being  within  the  purposes  for  which  the 
act  of  1829  was  passed,  and  not  being  incidental  to  any  of  these 
purposes.  The  judgment  was  affirmed  by  the  Judges  of  the  Second  Diyl- 
sion  on  17th  June  1879. 

1  Attomey-Greneral  v.  Mayor,  etc.,  of  Norwich,  4th  May  1848,  16 
Simon  (Chancery),  225;  affirmed  on  appeal,  21  L.J.  (Ch.),  139.  In  this 
case  the  defendajits  were  restrained  irom  paying  out  of  the  borough 
fund  the  expense  of  promoting  a  bill  in  parliament  to  enable  them  to 
improve  the  nayigation  of  the  riyer  flowing  through  Norwich.  The 
Vice- Chancellor  (Shadwell)  held  that  the  acts  regulating  the  corporation 
did  not  authorise  them  to  apply  funds  in  obtaining  powers  which  were 
not  then  yested  in  them,  ana  could  not  be  yested  in  them  except  by  an 
act  of  parliament  specially  passed  for  the  purpose. 

The  Attorney-General  v.  The  Guardians  of  the  Poor  of  Southampton, 
23d  May  1849,  17  Simon  (Chancery),  6 ;  18  L.J.  (Chancery),  393. 
Here  the  guardians  of  the  poor  of  Southampton  appbed  for  an  act  of 
parliament  to  yary  the  mode  of  assessment,  and  to  authorise  the  rates 
on  small  rents  under  £12  to  be  leyied  from  owners  instead  of  occupiers. 
The  bill  was  lost,  and  the  Court  held  that  the  guardians  coula  not 
charge  the  cost  thereof  against  the  poor-iates  under  their  administration. 


448  RIGHTS,  DUTIES,  AND  LIABILITIES  OF    [Obsemitioiii. 

(3.)  When  the  magistrates  and  councils  of  royal  and 
parliamentary  burghs,  or  burghs  of  regality  or  barony,  in 
Scotland,  or  other  bodies,  hold  property  or  funds  for 


The  Attorney-General  v.  Andrews,  24th  January  1850,  2  Mac- 
naghten  and  Gordon  (Chancery),  225;  20  L.J.  (Chancery),  467,  on 
appeal  before  Lords  Commissioners  Langdale  aftd  Rolfe,  affirming  the 
decision  of  V.  C.  Shadwell,  19  L.J.  (Chancery),  197.  By  a  local  act, 
the  commissioners  thereby  appointed  were  authorised  to  construct  reser- 
Toirs  and  other  wor|ps  for  supplying  the  town  of  Southampton  with  water, 
and  to  do  all  thincs  necessary  for  that  purpose,  to  levy  rates,  &c.,  for 
these  purposes,  and  otherwise  for  carrying  tne  act  into  execution.  The 
supply  of  water  being  insufficient,  the  commissioners  applied  for  a  new 
act  for  extending  their  works.  Twenty  of  the  commissioners  were  in 
favour  of  promoting  the  act,  and  only  two  opposed  it.  The  Court  held 
that,  although  the  new  act  might  be  very  desirable,  the  costa  of  pro- 
moting it  oould  not  be  defrayed  out  of  existing  rates. 

Attorney-General  v,  Eastlake,  29th  April  1853,  11  Hare  (Ch.),  205. 
In  this  case  commissioners  empowered  to  levy  rates  for  paving,  lighting; 
cleansing,  watching,  and  improving  the  streets  of  a  town,  under  the 

Srovisions  of  a  local  act,  tne  powers  conferred  by  which  had  been 
iminished  by  the  Municipal  Corporation  Act,  promoted  a  bill  in 
parliament  to  have  these  powers  increased.  The  defendants  were  re- 
strained from  applying  their  funds  in  paying  the  costs  of  the  biU.  In 
this  case  the  Vice-Chimcellor  (Page  Wood),  afterwards  Lord  Chancellor 
Hatherley,  advised  persons  promoting  acts  of  this  description  to  insert 
among  the  powers  given  by  it,  words  to  the.  following  effect,  **  including, 
if  necessary,  the  power  of  applying  to  parliament'*  It  may  be  stated, 
however,  that  when  such  power  has  been  sought,  it  has  been  refused, 
.  on  the  ground  that  parliament  will  not  sanction  by  anticipation  the  pay- 
ment out  of  trust  funds  of  the  costs  of  private  bills. 

Attorney-General  v.  West  Hartlepool  Improvement  Commissioners, 
2l8t  April  1870,  L.R.,  10  Equity,  152.  By  a  local  improvement  act 
passed  in  1854,  commissioners  were  incorporated,  and  a  district  was 
defined,  and  the  commissioners  were  empowered  to  cause  to  be  paved, 
drained,  and  otherwise  improved,  the  town  and  township  comprised  in 
the  district,  and  to  be  the  surveyors  of  highways  within  the  same,  and  to 
keep  the  same  in  repair;  to  *'do  all  acts,  matters,  and  things  for 
promoting  the  health,  comfort,  and  convenience  of  the  inhabitants  **  of 
the  district,  which  they  might  deem  or  consider  i^ecessary,  and  *'  for  that 
purpose  '*  to  *'  exercise  all  the  powers  vested  in  them  *'  by  the  act,  and 
the  acts  incorporated  therewith,  among  which  were  the  Companies 
Clauses  Act,  and  parts  of  the  Towns  Improvement  Clauses  Act,  1847. 
The  Court  granted  an  injunction  to  restrain  the  commissioners  from 
applying  any  moneys  produced  by  rates  towards  the  promotion  of  a 
bill  in  parliament,  the  object  of  which  was  to  obtain  an  extension  of 
their  district. 

Cowan  and  Mackenzie  v.  Law,  8th  March  1873, 1 0  Macpb.,  578 ;  Scot. 
Law  Reporter,  p.  341.  In  this  case  the  trustees,  acting  under  the  Edin- 
burjfb  and  District  Waterworks  Act,  applied  to  parliament  for  powers  to 
bring  in  an  additional  supply  of  water.  The  bill  was  opposed  by  a  number 
of  ratepayers,  but  passed  the  House  of  Commons.  It  was  rejected  by  the 
House  of  Lords.  The  trustees  proposed  to  pay  the  expenses  connected  with 
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general  or  public  purposes,  the  court  will  undoubtedly 
restrain  them  from  exceeding  or  misusing  their  powers ; 
but  in  the  exercise  of  their  powers  it  can  sparcely  be 


the  promotion  of  the  bill.  Interdict  having  been  applied  for,  the  trustees 
pleaded  that  they  were  under  obligation  to  provide  a  constant  supply  of 
water  to  all  the  inhabitants  under  penalties  which  would  have  to  be 
borne  by  the  trvit-funds,  and  that  bv  the  act  of  1869  parliament  had 
suspended  the  operation  of  the  penalty  clauses  for  five  years,  to  enable 
additional  supplies  to  be  got,  witnout  which  the  trustees  could  not  fulfil 
their  statutory  obligations.  The  bill  was  therefore  intended  to  protect 
the  trust-estate.  The  court,  however,  held  (Lord  Deas  dissenting)  that 
the  obligation  to  give  constant  supply  did  not  impose  an  obligation  on 
the  trustees  to  provide  additional  supplies  of  water  if  the  existing  sources 
were  insufficient ;  that  the  statutes  under  which  the  trustees  acted  did 
not,  either  expressly  or  by  implication,  warrant  the  trustees  to  apply  to 
parliament  for  the  additional  powers  sought,  and  granted  interdict 
against  paying  the  costs  out  or  the  trust-funds.  The  judgment  was 
appealed  to  the  House  of  Lords,  but  the  question  was  settled  under 
an  arrangement,  sanctioned  by  parliament,  iNsfore  the  appeal  was  heard. 

The  following  excerpt  from  the  note  by  Lord  Gifibrd  (Ordinary)  to 
his  interlocutor,  is  instructive  as  a  statement  of  the  general  prin- 
ciples which  apply  to  such  cases,  and  as  a  review  of  the  leading 
decisions  of  the  English  and  Scotch  courts  illustrative  of  it : — **  In  the 
debate  before  the  Ix>rd  Ordinary  there  was  not  much  conflict  between 
the  parties  as  to  the  general  principle  or  the  general  rule  of  law  applicable 
to  cases  like  the  present ;  the  great  contest  and  the  great  difficulty  arises 
in  the  application  of  an  admitted  principle  to  the  peculiar  circumstances 
of  the  present  case — to  the  position  of  the  respondents  as  trustees,  and 
to  the  duties  incumbent  on  them  as  such. 

*^  In  general,  it  may  be  said  that  trus^funds  can  only  be  applied  to 
trust  purposes,  that  in  every  case  the  powers  of  tnistees  are  limited  by 
the  constitution  of  the  trust,  and  that  they  cannot  <livert  the  trust- funds, 
or  any  part  thereof,  to  purposes  either  opposed  to  or  difierent  from  the 
purposes  for  which  the  trust  was  created.  Of  this  principle  there  are 
multitudes  of  illustrations  applicable  to  every  difierent  kind  of  trust ;  but 
it  is  always  in  each  case  a  question,  what  is  the  real  purpose  of  the  trust, 
and  what  are  the  powers  incidental  thereto,  which  are  either  expressly  or 
by  implication  vested  in  the  trustees ;  and  to  determine  this  question, 
the  nature,  constitution,  and  circumstances  of  each  particular  trust  must 
be  looked  to,  and  as  these  vary  in  each  case,  the  general  principle  will 
vary  in  its  application. 

*^  In  all  cases,  besides  the  powers  expressly  conferred  upon  trustees, 
there  are  many  powers  which  are  held  as  implied,  and  which,  from  their 
nature  and  variety,  must  almost  necessarily  be  left  to  implication,  and 
the  real  difficulty  often  is  to  draw  the  line,  and  determine  the  limit  of 
these  implied  powers  ;  and  when  the  power  claimed  and  exercised  by 
trustees  is  peculiar  or  abnormal  in  its  character,  the  difficulty  is  greatly 
enhanced,  and  very  careful  consideration  may  be  required  to  determine 
whether  it  is  or  is  not  fairly  within  the  trust, 

*^  Now,  the  promoting  or  opposing  a  bill  in  parliament  may  be  said  to 
be  in  some  respects  an  extraordinary  act  on  the  part  of  trustees.  Not 
that  it  ifl^aa  uncommon  or  imufiual  thing;  (or  trustees  to  do,  for  trustees 
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doubted  a  wider  discretion  will  be  allowed  than  is 
accorded  to  commissioners  of  police  under  local  and  gene- 
ral acts,  or  other  statutory  trustees,  who,  like  municipal 


of  various  descriptions  both  promote  and  oppose  bills  in  parliament  every 
day  ;  but  the  procuring  of  new  legislation,  or  of  powers  which  the 
legislature  alone  can  give,  is  not,  in  general,  an  object  for  which  a  trust 
is  constituted ;  and  unless  there  be  express  power  to  go  to  parliament 
it  will  require  in  general  a  pretty  strong  implication  to  justify  trustees 
in  doing  so  at  the  expense  of  the  trust. 

'*  When  the  object  of  the  bill  promoted  by  the  trustees  is  to  obtain  an 
increase  or  alteration  of  their  own  powers,  or  to  change  or  subvert  their 
own  constitution,  a  strong  case  must  be  made  out  before  the  expense  of 
Buch  an  unsuccessful  attempt  can  be  made  against  the  proper  trust  funds. 
For  it  can  never  be  presumed  that  trustees  are  appointed  for  the  very 
purpose  of  altering,  amending,  or,  it  may  be,  entirely  subverting  their 
own  powers  and  constitution.  This  point  will  be  afterwards  noticed 
when  considering  the  special  nature  of  the  respondents'  trust 

'^It  may  be  useful,  before  adverting  to  tne  specialties  of  the  pre- 
sent case,  to  consider  a  few  of  the  leading  cases  which  have  been  decided 
relative  to  the  powers  of  the  trustees  to  promote  or  oppose  parliamentary 
measures.  These  cases  are  referred  to  merely  as  illustrations  of  the 
general  principle  above  stated,  and  which  the  Lord  Ordinary  thinks 
must  regulate  the  present  question.*' 

His  lordship  then  referred  to  the  cases  of  Attorney-General  v.  The 
Guardians  of  the  Poor  of  Southampton,  and  Attorney-General  v. 
Andrews,  both  above  mentioned. 

**  Attorney-General  v.  Liverpool  [Nov.  and  Dec.  1835,  and  Jan.  and 
Nov.  1837],  1  Myhie  and  Craig,  171 ;  7  L.  J.  (Chancery),  51. 

"  Attorney-General  v,  Norwich,  4th  May  1848  (16  Simon,  226). 

**  Stevens  v.  South  Devon  Railway  Company  [16th  and  17th  Jan.  and 
8th  Feb.  1851],  20  L.J.  (Chancery),  491. 

"In  Taylor  v.  Chichester  Railway  Company,  24th  June  1867 
(L.  R.,  2  Exchequer,  356),  a  railway  company,  in  order  to  buy  off  op- 
position to  an  extension  act,  agreed  to  pay  a  landowner  £2000.  The 
act  passed,  but  made  no  provision  for  the  payment.  Held  by  Exchequer 
Chamber  that  the  £2000  could  not  be  paid  from  the  funds  of  the  com- 
pany.'' [The  decision  of  the  Exchequer  Chamber  in  this  case  was  re- 
versed by  the  House  of  Lords,  on  1st  July  1870 ;  L.R.  4  £.  &  I.,  App., 
628 ;  39  L.J.  (Exch.),  217;  15  W.R.,  147 ;  see  also  4  Hopwood  and 
Coltman  (Reg.  App.),  409]. 

His  lordship  then  referred  to  the  cases  of  Myles  v,  M^wan,  Brown 
V,  Adam,  and  Bright  v.  North,  all  of  which  have  been  already  noticed, 
and  to  McLean  [Macintosh's  Trustees]  v.  Macintosh,  30th  June  1852, 
14  D.  928,  [referred  to  in  footnote  p.  453],  and  proceeded  as  follows  : — 

*'The  same  principle  was  recognised  m  Campbell,  petitioner,  12th 
January  1847,  9  D.,  397  ;  Mill  v.  Eraser,  25th  November  1859,  22  D., 
83 ;  Regina  v.  Norfolk  Commissioners  of  Sewers  [5th  June  1850], 
20  L.J.,  (Q.B.),  121 ;  Vance  v.  East  Lancashire  Railway,  8th  December 
1856,  3  Kay  and  Johnson  (Ch.),  50. 

"  There  are  various  other  cases,  most  of  which  will  be  found  referred 
to  in  the  judgments  above  quoted. 

**  The  principle  fairly  to  be  gathered  from  these  cases  appears  to  be  that 
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corporations  subject  to  the  English  municipal  corpora- 
tion acts,  have  their  duties  and  powers  as  regards  the 
application  of  their  property  and  funds  strictly  defined.^ 

264.  While  the  courts  will  restrain  corporations  and 
trustees  irom  applying  their  funds  in  paying  the  ex- 
penses of  promoting  or  opposing  bills  in  parliament, 
when  such  an  application  of  funds  is  not  expressly  or 
by  implication  authorised  by  the  charter,  deed,  or  statute 
under  which  the  corporation  or  trustees  act ;  and  while  it 

in  each  it  must  be  shown  that  the  parliamentary  costs  were  incurred  in 
the  exercise  of  powers  either  expressly  or  by  clear  implication  conferred 
upon  the  trustees.  It  seems,  further,  that  the  expense  of  opposing  a 
bill  will  be  more  easily  admitted  upon  the  trust-funds  than  the  expense 
of  promoting  a  bill — at  least  where  the  opposition  to  the  bill  is  for  the 
purpose  of  protecting  the  trust- estate. 

'*  Applying  these  principles  to  the  present  case,  the  Lord  Ordinaiy 
thinks,  on  a  consideration  of  the  whole  statutes  held  by  the  respondents, 
that  the  respondents'  trust  was  not  constituted  or  created  for  the  pur- 
poses of  obtaining  new  or  additional  supplies  of  water — that  is,  new 
sources  of  supply — but  solely  for  the  purpose  of  administering  the 
existing  supply — ^that  is,  the  supplies  and  sources  of  supply,  which  by 
the  statutes  are  now  vested  in  the  respondents.  He  has,  consequently, 
felt  himself  compelled  to  disallow  as  a  charge  against  the  trust — that  is, 
against  the  assessments  which  the  respondents  levy — the  costs  of  the 
unsuccessful  measure  which  the  respondente  promoted  in  last  session  of 
parliament** 

The  grounds  on  which  Ix)rd  Deas  dissented  from  the  judgment  were 
that  **  what  the  trustees  did  was  done  in  accordance  with  the  real  pur- 
pose, or  one  of  the  real  purposes,  of  their  trust,  and  with  the  powers 
conferred  on  them  by  implication,  although  not  expressly  set  forth  or 
specified.'' 

But  see  The  Queen  v.  The  Mayor,  etc.,  of  Liverpool,  5th  May  1878, 
21  Weekly  Reporter,  674 ;  28  L.T.  (N.S.),  500.  In  this  case  the 
defendants,  having  arranged  to  purchase  the  tramways  of  a  tramway 
company,  and  as  one  of  the  terms  of  purchase  to  pay  the  expenses  of 
a  bill  promoted  by  the  company,  was  allowed,  on  the  passing  of  the 
bill,  to  pay  such  expenses  out  of  the  borough  funds. 

^  In  deciding  the  case  of  Cowan  and  Mackenzie  v.  Law,  suproy  Lord 
Gifibrd  was  accordingly  careful  to  explain  that  his  judgment  rested 
"  on  a  special  consideration  of  the  respondent's  statutes ; "  and  he  added, 
'*  The  grounds  of  the  Lord  Ordinary's  judgment  would  not  in  the  least 
apply  to  bills  promoted  by  town  councils,  or  by  other  bodies  who  hold 
funds  dedicated  to  general  or  public  purposes.**  The  same  distinction 
seems  to  be  alluded  to  by  Lord  Cockbum  in  the  note  to  his  interlocutor 
in  the  case  of  Ewing  v.  The  Glasgow  Commissioners  of  Police,  19th 
January  1837,  15  S.,  889;  12  F.,  331,  where  he  said,  "The  commis- 
sioners had  no  property  in  the  police  funds,  or  privileges  so  as  to  be 
entitled,  like  many  other  public  trustees,  to  take  all  measures  calculated 
to  maintain  or  to  extend  their  interests" 
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has  been  asserted  by  eminent  judges  in  England  that  the 
courts  have  power,  by  injunction,  to  prevent  applications 
to  parliament  in  relation  to  private  property  and  rights, 
and  purely  personal  arrangements,*  the  courts  have 
never  interfered  to  prevent  corporations  or  trustees  from 
promoting  or  opposing  bills  at  their  own  expense  either  in 
their  corporate  or  individual  capacity,'  and  have  stated  that 
it  would  be  difficult  to  conceive  a  case  in  which  it  would  be 
right  to  exercise  the  power.  Indeed  they  have  declined 
to  intervene  even  when  appUcations  were  made  not  merely 
with  mala  fides,  but  in  direct  breach  of  solemn  engagements, 
which  the  courts  commented  on  and  condemned.* 

265.  Where  expenses  have  been  incurred  by  parties  in 
opposing  a  bill  promoted  by  trustees,  the  Court  will  not 
permit  these  expenses  to  be  paid  out  of  the  trust-funds, 

1  Heathcote  v.  North  Staffordshire  Railway  Company,  Feb.  and  Jane 
1850, 2  Macnaghten  and  Gordon  (Chancery),  100;  20  L.J.  (Chancery),  82. 

Lancaster  and  Carlisle  Railway  Company  v.  North- Western  Railway 
Company,  12th,  14th,  and  18th  January  1856,  2  Kay  and  Johnfion 
(Chancery),  293 ;  26  L. J.  (Chancery),  223. 

Per  Lord  Chancellor  CbelniBford  in  Steele  v.  The  North  Metropolitan 
Railway  Company,  8th  February  1867,  L.R.  2  (Chancery),  243. 

Stockton,  etc.,  Railway  Company  r.  ].«eeds,  etc.,  Railway  Company, 
5th  and  7th  August  1848,  2  Philip  (Chancery),  666-670. 

Ware  v.  Grand  Junction  Waterworks  Company,  16th  March  1831. 
2  Russell  and  Mylne  (Chancery),  470^  per  Lord  Chancellor  Brougham. 

■  See  Steele  v.  North  Metropolitan  Railway  Company,  supra, 

CunlifFe  v.  Manchester,  etc.,  Railway  Company,  10th  February  1831, 
2  Russell  and  Mylne  (Chancery),  480,  n. 

Ware  v.  Grand  Junction  Waterworks  Company-,  supra. 

Stockton,  etc..  Railway  Company  v.  Leeds,  etoi.  Railway  Company, 
supra. 

Heathcote  v.  North  Staffordshire  Railway  Company,  supra. 

'  Attorney-General  v.  Manchester  and  l^iceds  Railway  Company,  1 1th 
and  23d  August  1838,  I  Railway  Cases,  436. 

Lancaster  and  Carlisle  Railway  Company  v.  North- Western  Railway 
Company,  12th,  14th,  and  18th  January  1856,  2  Eay  and  Johnson 
(Chancery),  303 ;  25  L.J.  (Chancery),  223. 

Stevens  v.  the  South  Devon  Railway  Company,  8th  February  1851, 
13  Beavan  (Chancery),  48;  20  L.J.  (Chancery),  491 ;  15  Eng.  Jurist,  235. 

Re  London,  Chatham,  and  Doyer  Railway  Arrangement  Act,  ex  parte 
Hartridge  and  Allender,  29th  and  3l8t  May  1869,  L.R.,  5  Chancery,  671. 

Anstruther  v.  the  East  of  Fife  Railway  Company,  19 th  April  1852, 
1  Macqueen's  Appeals,  98. 

See  observations  by  the  Lord  President  (Inglis)  in  Wakefield  v.  The 
Commissiouers  of  Supply  of  Renfrewshire,  quoted  in  footnote  p.  447. 
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though  the  eflFect  of  the  oppofiition  may  have  been  to 
protect  the  funds.^ 

266.  As  to  the  title  of  ratepayers  to  prevent  public 
trustees  from  misapplying  the  fiinds  or  rates  under  their 
administration,  it  is  to  be  observed  that  in  the  absence 
of  statutory  powers,  individual  ratepayers  are  not  entitled 
to  sue  for  any  other  interest  than  their  own.  No  one  can 
appear  for  the  community  or  for  other  ratepayers.  Each 
ratepayer  may  resist  an  illegal  tax,  but  only  in  so  far  as 
regards  his  own  proportion  of  it.  Nor  is  he  entitled  to 
conclude  for  repetition  into  the  general  fund  of  any  ex- 
penses which  may  have  been  improperly  paid  by  the 
body  of  public  trustees  whose  action  he  challenges. 
This  has  been  specially  held  in  cases  in  which  indi- 
vidual ratepayers  have  sought  to  compel  commissioners 
of  police  to  repay  sums  paid  by  them  out  of  the  police 
funds  on  account  of  the  expense  of  opposing  a  bill  in 
parliament.'    But  a  minority  of  trustees  are  entitled,  as 

1  Macintosh's  Tnustees  v,  Macintosh,  80th  June  1852,  14  D.,  928. 
In  this  case  the  magistrates  of  Inverness,  who  were  trustees  of  a  morti- 
fication for  educational  purposes,  applied  for  an  act  to  extend  the  opera- 
tion of  the  charity  b^  uniting  the  fund  with  the  funds  of  the  Inverness 
Academy,  under  a  joint-trust.  The  bill  was  opposed,  and  ultimately 
abandoned.  The  successors  of  the  trustees,  some  of  whom  had  been 
opponents  of  the  bill,  agreed  to  pay  the  expenses  of  the  opposition  out 
of  tiie  estate.  The  representatives  of  one  of  the  families  for  whose 
benefit  the  fund  was  bequeathed  applied  for  interdict  against  the  pro- 
posed paymentf  and  the  Court  granted  the  interdict  sought,  on  the 
principle  that  the  expenses  were  extra-judicial,  were  incurred  by 
purties  outside  of  the  trust,  without  any  guarantee  that  the  costs  would 
DC  paid  out  of  the  trust-funds,  and  could  not  consequently  be  re- 
covered from  the  trust-estate  when  they  were  incurred. 

'  Ewing  V.  Glasgow  Police  Commissioners,  19th  January  1837;  15 
a,  889 ;  12  F.,  831 ;  affirmed  H.  of  L.,  16th  August  1839 ;  M'Lean  and 
Kobinson,  847.  In  this  case  the  commissioners  of  police,  acting  under 
a  local  act,  passed  resolutions  authorising  the  payment  out  of  the  police 
funds  of  the  expenses  incurred  in  successfully  opposing  a  bill  in  parlia- 
ment for  the  union  of  two  water  companies  which  nad  for  some  time  sub- 
sisted in  Glasgow,  and  imposing  an  assessment  for  the  payment  inter  alia 
of  these  expenses.  Seventeen  persons,  designing  themselves  *'  residenters 
in  Glasgow,  or  occupiers  of  property  there,  and  rated  in  the  police  books 
as  liable  in  payment  of  pokce  asseesmenta  under  the  police  act  after 
mentioned,  and  who  have  hitherto  been  assessed  accordingly,  for  them- 
selves, and  for  those  who  adhere  to  them,"  brought  an  action  for  reducing 
these  resolutions  as  in  violation  of  the  act,  and  for  having  the  commis- 
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Buch,  to  complain  of  the  resolutions  of  the  majo- 
rity whenever  these  are  in  violation  of  the  charter, 
deed,  or  statute  under  which  the  trust  is  constituted.^ 

sioners  ordained  to  repay  (not  to  the  ratepayers,  but)  into  thefonda  the 
Bums  80  Toted  away ;  and  also  to  have  them  interdicted  from  levying 
these  sums.**  It  was  held  that  the  pursuers  iiad  no  such  direct  or 
immediate  interest  as  to  entitle  them  to  insist  in  these  conclusiona. 
The  Lord  Justice-Clerk  (Boyle)  said, — ^*  Now  it  is  plain  that  there  is 
no  direct  or  indirect  conclusion  for  payment  or  repetition  to  any  of  these 

Eursuers.  It  may  be  said  they  have  an  indirect  or  remote  interest  to 
ave  the  funds  restored.  But  there  is  no  conclusion  for  repayment  to 
any  of  ihese  parties.  It  is  not  stated  that  a  higher  rate  had  been  laid 
on  them  which  ought  to  be  repeated,  and  there  is  no  patrimonial  interest 
brought  into  view.  .  .  .  Then  we  are  driven  to  their  title  at  common 
law.  It  is  settled  law  that  no  party  can  conclude  for  behoof  of  a  com- 
munity or  general  body  of  individuals  not  incornorated.  This  point  was 
clearly  decided  in  the  case  of  Lauder  [reportea  Magistrates  of  Lauder 
V.  Spence,  17th  May  1821,  1  S.,  18].  Then  can  they  maintain  it  on 
individual  interests  ?  I  cannot  doubt  that  the  principles  of  the  case  of 
In verury  [reported  Burgesses  of  Inverury  v.  Magistrates,  14th  December 
1820,  F.C.]  are  applicable  Here,  and  that  the  individual  interest  rested  on 
will  not  afford  a  title  for  such  actions.  The  decision  in  that  case  was 
rested  on  the  ground  that  there  was  no  direct  interest,  as  the  acts  com- 
plained of  were  not  in  prejudice  of  the  pursuers  themselves  individually, 
out  only  to  the  prejuaice  of  die  burgh  funds ;  and,  though  so  far  in- 
directly affected,  that  was  not  held  to  afford  a  sufficient  interest.  The 
Erinciple  there  eiven  effect  to  is  not  a  rule  applicable  to  burghs  only, 
ut  a  general  rule,  that  a  party  must  set  forth  a  direct  and  immediate 
interest."  Lord  Medwyn  said, — **  I  agree  with  the  Lord  Ordinary  that 
parties  may  object  to  an  illegal  tax  so  far  as  regards  their  own  portion 
of  it.  But  the  pursuers  do  not  raise  the  question  here  as  to  the  tax  on 
themselves.  They  have  no  interest  but  their  own.  They  cannot  appear 
for  the  community  or  other  ratepayers — they  are  only  to  be  looked  on 
as  seventeen  individuals  for  their  own  interest ;  but  they  do  not  seek 
repetition  to  themselves,  but  into  the  fund.  They  might  benefiti  by 
next  year's  assessment  being  less,  but  that  is  just  the  sort  of  indirect 
interest  which  does  not  give  a  title  to  persons  of  a  class  having  common 
interests.  This  is  not  a  question  of  levying,  but  of  misapplying  funds 
levied  for  another  purpose ;  and  the  levy  for  next  year  is  not  objected  to." 

Morrison  v.  The  Glasgow  Commissioners  of  Police,  13th  June  1837, 
15  a,  1128  ;  12  F.,  1055  ;  affd.  16th  August  1839,  M*Lean  and  Robin- 
son, 868.  Here  the  circumstances  were  similar  to  those  in  Ewing's  case, 
and  it  was  held,  in  conformity  with  the  decision  in  it,  that  residenters 
liable  in  police  assessments  had  no  sufficient  title  to  complain  of  the 
resolutions  of  the  commissioners  of  police;  and  that  parties  who, 
besides  being  ratepayers,  were  the  minority  of  the  boara  of  commis- 
sioners on  the  occasion  of  passing  the  resolutions  complained  of,  but 
whose  character  as  such  was  not  expressly  set  forth,  were  in  no  better 
situation  as  to  title. 

*  Goddard  v.  The  Leith  Dock  Commissioners,  14th  February  1827, 
6  S.,  355  (N.£.  329).  Here  it  was  held  that  a  member  of  a  board  of 
commissioners  elected  under  authoritv  of  an  act  of  parliament  is  entitled 
to  pursue  a  reduction  of  an  act  done  by  the  board,  on  the  ground  of  its 
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The  trustees  for  the  time  may  also  sue  their  predecessors 
for  any  misapplications  of  trust-funds.^ 

267.  In  1872  the  Act  35  and  36  Victoria,  cap.  91  (which 
is  known  as  "  The  Mimicipal  Corporations  (Borough  Fomds) 
Actl872),"  was  passed  "to  authorise  the  application  of  ftmds 
of  municipal  corporations  and  other  governing  bodies  in 
certain  cases."  This  act  recites  the  Acts  20  and  21  Vict., 
cap.  50,  section  92  of  the  Act  5  and  6  Will.  IV.,  cap.  76,* 
the  Public  Health  Act,  1848,  and  the  Local  Government 
Act,  1848, — all  of  which  are  English  acts,  and  have  no 
application  to  Scotland, — and  sets  forth  that  these  and 
various  local  acts  of  Parliament  have  conferred  powers 
of  improving,  cleansing,  paving,  lighting,  and  otherwise 
governing  places  or  districts,  upon  boards  of  health,  com- 
missioners, trustees,  and  other  persons  ;  and  that  it  is  ex- 
having  been  carried  by  the  votes  of  two  commiBsioners  who  were  dis- 
qualified, without  his  being  obliged  to  conclude  for  reduction  of  the 
appointment  or  commission  in  virtue  of  which  these  persons  acted. 
The  Lord  Justice-Clerk  (Boyle)  said, — "  If  any  wrong  be  done  by  a 
majority  of  commissioners,  any  member  is  entitled  to  bring  the  matter 
before  this  Court  for  redress,  unless  expressly  excluded  by  statute.'* 

Taylor  v.  Commissioners  of  Police  for  Kilmarnock,  5th  February  1858, 
20  D.,  601 ;  30  Jur.,  267.  In  this  case  a  minority  of  police  commia- 
sioners  brought  a  suspension  and  interdict  against  a  resolution  of  a 
majority,  on  the  ground  that  the  resolution  was  a  breach  of  the  police 
statute.  The  minority  designed  themselves  ratepayers,  and  also  police 
commissioners,  but  did  not  state  that  they  were  a  minority.  They  after- 
wards brought  a  declarator,  containing  various  conclusions  as  to  the  duties 
of  the  commissioners.  Their  title  was  objected  to,  and  in  respect  of  the 
decision  in  Morrison  v.  The  Glasgow  Police  Commissioners,  the  Lord 
Ordinary  (Benholme)  reported  the  case  to  the  First  Division.  The  title 
was  sustained.  Lord  Ivory  said, — *'  This  is  not  at  all  the  case  of  Ewing 
or  Morrison.  In  the  former  case  the  ratepayers,  and  none  but  the  rate- 
payers, were  parties  to  the  action.  The  case  of  Morrison  was  held  to  be 
identical  with  £wing,  and  it  could  only  be  so  on  the  footing  that  the 
court  held  that  there  were  none  but  ratepayers  before  them,  and  it  is 
perfectly  clear  from  the  report,  both  in  tne  Court  of  Session  and  the 
House  of  Lords,  that  such  was  the  case."  Lord  Deas  said, — *^  Where  a 
statutory  body  has  been  entrusted  with  the  disposal,  for  certain  purposes, 
of  statutory  funds,  I  think  by  our  law  and  practice  any  dissentmg  mem- 
ber of  that  body  has  a  title  to  pursue,  in  order  to  prevent  the  majority 
from  misapplying  these  fimds.  We  are  familiar  wim  this  in  the  case  of 
town  councils,  and  I  think  the  principle  applies  equally  to  a  body  of 
police  commissioners. 

^  See  dictum  of  Lord  Medwyn  in  Ewing  v.  Glasgow  Commissioners  of 
Police,  supra. 

>  See  footnote  to  No.  227  of  these  Observations,  pp.  395-398. 
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pedient  to  extend  the  powers  of  governing  bodies,  so  as 
to  enable  them  to  apply  the  borough  or  other  funds  under 
their  control  towards  such  costs,  charges,  and  expenses, 
as  may  be  incurred,  for  the  purposes  and  in  the  manner 
therein  provided.  It  then  defines  the  term  *'  governing 
body"  to  mean  the  council  of  any  mimicipal  borough, 
the  board  of  health,  local  board,  commissioners,  trus- 
tees, or  other  body,  acting  under  any  general  or 
local  act  of  parliament,  for  the  management,  improve- 
ment,  cleansing,  paving,  lighting,  and  otherwise 
governing  places  or  districts ;  and  enacts  that  when,  in 
the  judgment  of  a  governing  body,  it  is  expedient  to 
promote  or  oppose  any  local  and  personal  bill  in  parUa- 
ment,  or  to  prosecute  or  defend  any  legal  proceed- 
ings necessary  for  the  promotion  or  protection  of  the 
interests  of  the  inhabitants  of  the  district,  the  governing 
body  may  apply  the  borough  fond,  borough  rate,  or 
other  public  funds  or  rates  under  their  control,  to  the 
payment  of  the  costs  and  expenses  attending  the  same ; 
and  when  there  are  several  funds  or  rates  under  their 
control,  the  governing  body  may  determme  out  of  which 
funds  or  rates  such  expenses  shall  be  payable,  and  in 
what  proportions.  It  is,  however,  provided  that  nothing 
contained  in  the  act  shall  authorise  any  governing  body 
to  promote  a  bill  for  the  establishment  of  any  gas  or 
water  works,  to  compete  with  any  existing  gas  or  water 
company  established  under  any  act  of  parliament ;  and 
further,  that  the  power  above  specified  shall  not  apply 
in  any  case  where  the  promotion  of  or  opposition  to  a 
bill  by  a  governing  body  has  been  decided  by  a  com- 
mittee of  either  House  of  Parliament  to  be  unreasonable 
or  vexatious.^  No  expense  in  relation  to  promoting  or 
opposing  any  bill  in  parliament,  can  be  thus  charged, 
unless  incurred  in  pursuance  of  a  resolution  of  an 
absolute  majority  of  the  whole  number  of  the  governing 
body,  at  a  meeting  convened  in  the  maimer  specified  in 

^  Section  2« 
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the  act,  and  unless  such  resolution  shall  have  received, 
in  respect  of  matters  within  the  jurisdiction  of  the  Local 
Government  Board,  the  approval  of  such  board,  and  in 
respect  of  other  matters,  the  approval  of  one  of  Her 
Majesty's  Secretaries  of  State;  and  in  case  of  the  promo- 
tion of  a  bill  in  parliament,  no  further  expense  must  be 
incurred  or  charged  as  aforesaid,  after  the  deposit  of  the 
bill,  unless  the  propriety  of  such  promotion  shall  be  con- 
firmed by  such  absolute  majority,  at  a  further  special  meet- 
ing convened  in  manner  directed  by  the  act.     It  is  also 
provided,   that  no  expense   in  promoting    or  opposing 
any  bill  in  parliament  shall  be  so  charged,  unless  such 
promotion  or  opposition  shall  have  had  the  consent  of 
the  owners  and  ratepayers  of  the  district,  to  be  expressed 
by  resolution  in  the   manner    provided  in    the    Local 
Government  Act  (1858)  for  the  adoption  of  that  act.^ 
The  approval  of  the  Local  Government  Board,  or  one 
of  Her  Majesty's  principal  Secretaries  of  State,  as  the 
case  may  be,   cannot  be   given  to  any  such  l*esolution 
until  the   eipiration    of   seven   days  after    publication 
thereof,  as  provided  by  the  act;  and  in  the  meantime, 
any    ratepayeir  within   the    district    of   the   governing 
body    may    give    notice     in    writing     to     the     Local 
Government   Board,   or   Secretary  of   State,    objecting 
to   such   approval.'    All    expenses    incurred   under  the 
act  must,  before  they  become  chargeable,  be  examined 
and  allowed  by  some  person  to  be  authorised  by   one 
of  Her  Majesty's  principal   Secretaries  of  State,  or  by 
the  Local  Government  Board,  as  the  case  may  be,*  who 
are   empowered  to    order  a  local    inquiry  to  be  held 
upon  any  application  under  the  act,  by  any  person  or 
persons  whom  they  may  respectively  nominate  for   the 
purpose,  and  to  charge  the  costs  aUd  expenses  of  the 
inquiry  upon  the    governing  body,   or  the   person  by 
whom  such  application  shall  be  made.    Nothing  in  the 
act,  it  is  declared^  shall  be  construed  to  alter  or  affect 

'  Section  4.  ^  Section  5^  *  Section  6. 
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any  special  provision  in  any  other  act  for  the  payment 
of  the  expenses  intended  to  be  provided  for  by  the  former 
act,  or  to  take  away  or  diminish  any  rights  or  powers  now 
possessed  or  enjoyed  by  any  governing  body,^  or  which 
are  or  shall  be  vested  in  or  exerdseable  by  the  in- 
habitants of  any  district  under  any  general  or  special 
act.  Nor  do  the  provisions  of  the  act  extend  to  appli- 
cations for  bills  for  any  object  which  would,  for  the 
time  being,  be  attainable  by  provisional  order/  It  is 
expressly  declared  that  the  act  shall  not  extend  or  apply 
to  Ireland,  or  the  city  of  London,  or  the  Metropolitan 
Local  Management  Act,  1855.*  Scotland  is  not  excluded. 
It  will  be  observed  that  the  act  proposes  to  extend^ 
not  to  limitf  the  powers  of  governing  bodies,  and 
that  it  does  not  affect  any  powers  which  town  councilB 
or  other  governing  bodies  have,  by  existing  law,  to  apply 
their  common  good  or  other  funds  to  the  payment  of  the 
cost  of  promoting  or  opposing  bills  in  parliament.  The 
powers  of  English  municipal  corporations  in  dealing  with 
the  corporate  property,  were  greatly  restricted  by  the 
Municipal  Corporation  Acts,*  and   have  now  to  be  de- 

^  On  this  provision  the  Master  of  the  Rolls  (Jessel)  observed,  in  the 
case  of  the  Attorney-General  v.  The  Mayor  of  Brecon,  14th  and  16th 
December  1878, 1-i.R.  10,  Chancery,  223,—**  As  I  read  that  act  of  parlia- 
ment (The  Municipal  Corporations  (Borough  Funds)  Act,  1872),  it 
very  much  increases  the  responsibility  of  corporations  who  choose  to  act 
in  opposing  bills  in  parliament  without  obtaining  the  sanction  of  the 
ratepayers ;  because,  if  unsuccessful,  it  will  be  more  difBcult  for  them 
now  than  it  was  formerly  to  show  that  the  expenses  ought  to  have  been 
allowed,  inasmuch  as  they  could  readily  have  obtained  the  sanction  which 
would  have  protected  them  from  all  consequences  of  want  of  success. 
But  still  I  must  read  the  act  as  I  find  it ;  and  I  find  in  the  8th  sec- 
tion of  the  act  these  words,  *  Nothing  in  this  act  shall  extend  or  lie  con- 
strued to  alter  or  affect  any  special  provision,*  and  so  forth,  *  or  to  take 
away  or  diminish  any  rights  or  powers  now  possessed  or  enjoyed  by  any 
governing  body,  or  whicn  are  or  shall  be  vested  in  or  exerdseable  by  the 
inhabitants  of  any  district  under  any  general  or  special  act/  The  result 
therefore  is,  that  if  the  municipal  corporation  had  a  power  prior  to  the 
passing  of  this  act  to  oppose  the  bill  in  parliament,  that  power  is  cer- 
tainly not — to  use  the  words  of  the  act — *  taken  away  or  diminished '  by 
the  recent  statute.^' 

9  Section  10.  •  Section  11. 

^  In  the  Attorney-General  v.  The  Mayor  of  Brecon,  14tb  and  16th 
December  1878,  L.R.  10,  Chancery,  204,  the  Master  of  the  Rolls  (Jessel) 
said, — **  There  is  no  doubt  that  the  Municipal  Corporations  Acts  were 
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termined  with  reference  to  the  provimonB  of  these  statutes, 
just  as  the  powers  of  commissioners  of  police  and  other 
statutory  trustees  have  to  be  determined  with  reference 
to  the  provisions  of  the  statutes  imder  which  they  act. 
There  is  nothing,  however,  in  the  Scotch  Burgh  Reform 
Acts,  under  which  royal  and  parliamentary  burghs  in 
Scotland  are  administered,  corresponding  to  the  clause 
in  the  English  Municipal  Corporation  Act,  5  and  6 
Will.  IV.,  cap.  76,  relative  to  the  borough  fund.^  The 
law  as  regards  royal  and  parliamentary  burghs,  and 
burghs  of  regality  and  barony  in  Scotland,  must  be 
determined  with  reference  to  the  objects  for  which  these 
institutions  were  created,  and  the  powers  which  their 
magistrates  and  councils  have  immemoriaUy  exercised. 
That  these  have  been  imiformly  regarded  as  of  a  very 
comprehensive  character,  cannot  be  questioned. 

Apart  from  that  consideration,  it  has  been  maintained 
that  the  Act  35  and  36  Victoria,  cap.  91,  does  not  apply 
to  Scotland.  The  phraseology  and  structure  of  the  act 
no  doubt  indicate  that  it  was  originally  intended  to 
apply  to  England  only.  The  terms  '* borough  fund" 
and  "borough  rate"  are  unknown  in  Scotland.  The 
Local  Government  Act,  1858,  is  limited  to  England, 
and  its  machinery  is  unsuited  to  Scotch  burghs.  But 
looking  to  the  principles  recognised  in  Bridges  v,  For- 
dyce,*  it  seems  difficult  to  hold  that  Scotland  is  ex- 
cluded from  the  operation  of  the  statute.    The  question 


intended  to  impose  great  restrict  ioos  on  the  dealings  by  municipal  corpo- 
rations with  the  corporate  funds.  In  substance,  whatever  the  words  used 
were,  the  Muoicipai  Corporations  Act,  1835,  reduced  municipal  corpora- 
tions from  the  position  of  owners  of  property  to  the  position  of  trustees  of 
property.  Instead  of  having  the  power  which  such  corporations  possessed 
before  the  passing  of  the  act — and  sometimes  abused  ^f  disposing  of 
their  property  pretty  well  in  any  way  they  thought  fit,  they  were  re- 
stricted to  certain  definite  purposes  pointed  out  by  the  92a  section  of 
the  act,  that  being  the  prmcipal  section,  and  the  other  being  merely 
ancilliary.  In  substance,  as  i  have  said,  they  were  reduced  to  the 
position  of  trustees,"  p.  215. 

1  See  footnote  to  No.  227  of  these  Observations,  pp.  895-899. 

'Bridges  v,  Fordyce,  7th  March  1844,  6  D.,  968;  16  Jurist,  428; 
affd.  H.  L.,  23d  February  1847,  6  BelPs  App.,  1 ;  19  Jurist,  322. 
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was  directly  raised  in  Macdonald  v.  The  Perth  Water 
Commissioners,^  but  was  not  authoritatively  decided, 
though  the  Lord  Justice-Clerk  said  he  inclined  to  the 
opinion  that  the  statute  applies  to  Scotland.  It  may  be 
observed  that  while  Earl  Redesdale,  Chairman  of  Com- 
mittees in  the  House  of  Lords,  has  required  all  English: 
bills  promoted  since  the  act  was  passed  to  contfidn  a 
recital  in  the  preamble  of  compliance  with  it«  provisions, 
he  has  not  required  such  a  recital  in  Scotch  bills.  Com- 
pliance with  the  provisions  of  the  act  does  not  require  to 
be  proved  with  reference  to  the  latter.* 

^  17th  June  1879.  The  fftcts  of  the  case  are  referred  to  in  footnote 
to  p.  446.  In  delivering  his  judgmeot,  the  Lord  Justice-Clerk  (MoncreifF) 
Miid  :  ^^  When  the  expenses  which  are  the  subject  of  this  action  were  in- 
curred, there  was,  and  still  is,  in  operation  a  statute  regulating  the 
manner  in  which  water  commissioners  in  the  position  of  the  defenders 
might  render  such  expenditure  a  charge  on  the  rates  under  their  admi- 
nistration. The  btatute  is  the  85th  and  S6th  Vict.,  c.  91,  and  if  it 
extends  to  Scotland,  its  provisions  are  conclusive  in  this  dispute.  The 
Lord  Ordinary  says  in  his  note  that  it  was  not  founded  on  in  defence  to 
this  action.  I  do  not  well  see  how  it  could  be,  for  the  defenders  did 
not  adopt  any  part  of  the  procedure  which  is  requii-ed  by  the  statute 
before  such  oiltlay  can  become  chargeable  ;  and  therefore  if  the  statute 
extends  to  Scotland  the  d»  fence  must  fail.  Now,  there  are  no  words 
excluding  Scotland  from  its  provisions.  Ireland  is  specially  excluded ; 
and  the  statute  deals  with  mt-erests  which  are  the  same  on  either  side  of 
the  border.  The  only  reason  for  supposing  that  it  was  not  meant  to 
extend  to  Scotland  is  that  it  is  diawn  with  such  exclusive  reference  to 
English  legislation,  and  English  institutions  and  procedure,  that  although 
it  v^ould  be  easy  enough  to  find  equivalents  in  our  own  usages  for  these 
English  requisites,  it  would  be  difhcult,  if  not  impossible,  to  follow  out 
in  Scotland  the  precise  injunctions  of  the  act.  It  is  not  the  part  of  the 
judge  to  criticise  the  acts  of  the  Legislature,  btlt  I  do  not,  I  think,  trans- 
gress due  innits  if  I  say  that  it  is  unfortunate  that  our  nublic  bodies  and 
Our  courts  of  law  should  be  put  io  solVe  questions  sucn  as  these,  when 
H  little  onlinary  ckre  and  inquiry  dn  th^  part  6f  those  by  whom  such 
English  acts  are  framed  would  prevent  them  from  arising.  There  were 
only  two  courses  which  Ought  to  hate  been  followed — either  to 
introduce  a  clause  excluding  Scotliind,  or  to  have  provided  proper 
machinery  for  its  operation  in  Scotland.  I  incline  to  the  opinion  that 
the  statute  applies  to  Scotland,  because  its  object  is  general,  a:jd  there 
are  no  Words  to  exclude^  and  no  reason  for  excluding,  Scotland  from  its 
operation,  although  I  see  great  difficulties  in  the  way  of  its  practical 
application.  I  am  glad,  however,  to  be  saved  the  necessity  of  placing 
my  judgment  on  this  ground,  as,  apart  from  the  statute,  I  am  of 
opinion  that  the  judgment  of  the  Lord  Ordinary  is  well  founded.'*  The 
ether  judges  Concurred^     [16  Sc')t.  Law  Kep.,  p.  619.] 

'  The  act  htis  been  found  to  be  very  onerous  and  expensive   in  Eng- 
land, And  the  larger  boroughs  huye  long  been  desirous  to  have  it 
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268.  It  has  been  seen  that  the  statutes  relating  to 
royal  and  parliamentary  burghs,  and  the  general  police 
acts  of  1850  and  1862,  contain  a  variety  of  special  pro- 
visions as  to  the  mode  in  which  the  business  of  magis- 
trates and  councils,  and  commissioners  of  police,  acting 
in  the  execution  of  these  several  statutes,  must  be  con- 
ducted. These  provisions,  and  any  regulations  in  regard 
to  such  matters  to  be  found  in  the  charters  or  statutes, 
local  or  general,  under  which  each  body  may  be  acting, 
or  even  in  the  standing  orders  or  bye-laws  which  it  may 
competently  enact,  for  securing  the  deliberate  and 
orderly  transaction  of  its  business,  should  be  strictly 
observed.  Reference  has  already  b^en  made  to  several 
matters  which  should  receive  att^tion  in  elections  and 
other  proceedings ;  and  occasionally  it  has  been  seen  that 
departure  from  striot  yules  of  procedure  has  led  to  em- 
barrassment afterwards.  On  this  subject  the  decisions  in 
the  English  courts  are  more  varied  and  instrut^tiye  than 
those  in  the  Scotch  co^rt8;  and  though,  possibly,  the  prin- 
ciples recognised  in  Englt^nd  would  not  be  invariably  recog- 
nised in  this  country,  a  general  acquaintance  \yith  the  rules 
which  the  courte  both  of  England  and  Scotland  apply  to  the 
conduct  of  public  business,  can  scarpely  fail  to  b^  useful. 
The  following  observations  are  accordingly  offered :— »■ 

(1.)  Meetings  are  either  ord.inary  or  extraordinary. 
Ordinary  meetings  are  usually  held  at  ^tatad  tim^s  for 
the  transaction  of  general  business.  When  these  times 
are  fixed  by  statute,^  the  meetings  are  called  statutory 
meetings.    Extraordinary  meetings,  or,  as  they  are  fre- 


amended.  The  bill  was  originally  introduced  for  the  benefit  of  boroughs, 
and  to  remove  such  hardships  as  were  illustrated  by  the  case  of 
The  Queen  v.  The  Mayor  of  Sheffield  [referred  to  \n  footnpte,  p.  897], 
but  it  was  materially  altered  in  parliament,  clauses'  having  been  intro- 
duced at  the  instance  of  railway,  gas,  ahd  water  comptoies,  whi^  throw 
serious  difficulties  in  the  way  of  governing  bodies  mterfering  with  the 
interests  of  these  companies.  It  has  also  ^en  found  that  the  expense 
of  taking  the  poll  of  the  ratepayers,  which  the  act  prescribes,  is  some- 
times as  much  as  the  whole  cost  of  promoting  and  obtfdninff  th,e  desired 
legislation. 
*  See  ^us.  242  aod.  243  oi  these  Observations. 
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quently  called,  special  meetings,  or  pro  re  nata  meetings^ 
are  held  when  occasion  requires,  for  the  transaction  of 
particular  business,  which  ought  to  be  specified  in  the 
notice  of  the  meeting.  No  business  can  be  validly  trans- 
acted at  an  extraordinary  meeting  except  that  for  which 
it  was  convened,  and  which  is  stated  in  the  notice,  unless 
all  the  persons  entitled  to  be  present  and  tuke  part  in 
the  proceedings  consent.^  Business  done  at  an  extras- 
ordinary  meeting  in  disregard  of  this  rule,  cannot  be  vali- 
dated by  subsequent  confirmation  at  an  ordinary  meeting, 
unless  the  business  might  have  been  originally  transacted 
at  an  ordinary  meeting  without  previous  notice.*  The 
same  meeting  may  be  both  ordinary  and  extraordinary, 
—ordinary  for  the  transaction  of  usual  business,  and 
extraordinary  for  the  transaction  of  particular  business, 
of  which  special  notice  has  been  given,*  When  an  ordinary 
meeting  is  adjourned,  the  adjourned  meeting  continues 
to  be  an  ordinary  meeting,  though  special  notice  may  have 
been  given  that  it  is  to  be  held  for  the  transaction  of 
special  business/  But  unless  such  special  notice  is  given, 
no  business  may  be  transacted  at  an  adjourned  meeting 
except  the  unfinished  business  of  the  former  meeting.* 

(2.)  When  the  charter,  deed,  or  statute,  under  which  the 
body  acts,  appoints  certain  meetings  to  be  held  on  speci- 
fied days  for  the  transaction  of  certain  business,  it  would 
appear  not  to  be  necessary  to  give  notice  of  these  meet- 


1  Bridport  Old  Brewery  Company,  12th  January  1867,  L.R.,  2  Ch.,  1 91. 

Imperial  Bank  of  China  v.  Bank  of  Uindoatan,  6th  and  7th  May 
1868,  L.U.,  6  Equity  Rep.,  91. 

Anglo-CaliforDian  Gold  Mining  Company  v,  Lewis,  16th  November 
1860,  6  Hurlstone  and  Norman  (Exchequer),  174. 

Stearic  Acid  Company,  23d  July  1863,  9  Eng.  Jurist  (N.S.),  1066. 

But  as  regards  special  meetings  of  commissioners  of  police,  see  No. 
244  of  these  Observations. 

^  Lawes  Case,  10th  and  17th  March  1852,  De  Gez,  Macnaghten  and 
Gordon  (Chancery),  421. 

»  Cutbill  V,  Kingdom,  10th  November  1847, 1  Exchequer  Rep.,  494. 

Graham  v.  Van  Dieman's  Land  Company,  29th  ^'ovember  1856,  1 
Hurlstone  and  Norman  (Exchequer),  541. 

*  Wills  V.  Murray,  29th  and  30th  January  1850, 4  Exchequer  Rep.,  843. 

«  The  Queen  v,  Grimshaw,  5th  June  1847,.  10  Q.B.,  747. 


ObBorrations.]        MAGISTRATES,  COUNCILLORS,  ETC.  463 

ings  to  the  parties  whose  duty  it  is  to  be  present  unless 
such  notice  is  specially  prescribed,  or  unless  it  is  proposed 
to  transact  other  business  than  that  specified  in  the 
charter,  deed,  or  statute.^  Every  member  of  the  body 
must  be  presumed  to  be  acquainted  with  its  constitution, 
and  to  know  the  time  and  business  to  be  transacted  at 
such  meetings.*  But  even  as  regards  these  meetings, 
notice  should  be  given  to  remind  members.  As  regards 
all  other  meetings,  notice  must  be  given  to  every  person 
entitled  to  attend,  in  order  that  he  may  have  an  op- 
portunity of  taking  part  in  all  the  proceedings ;  •  and 
the  omission  to  send  such  notice  to  any  one  who  is  of 
sound  mind,*  though  he  may  have  given  a  general  dis- 
pensation of  notice,  and  though  the  omission  may  be  acci- 
dental,* will  invaKdate  the  proceedings.*  When  the  busi- 
ness has  been  entered  upon  at  a  regular  meeting,  no  fresh 
notice  of  the  adjourned  meeting  seems  to  be  necessary/ 
Though  the  notice  may  not  have  been  given  in  the 
precise  form  in  which  it  should  have  been  given,  yet  if 
all  the  parties  entitled  to  receive  notice  actually  got  it, 
the  proceedings  are  not  necessarily  invalid.®    If  all  the 

^  Per  Mr.  Justice  Coleridge  in  the  Queen  v,  Grimshaw,  supra, 
'  The  King  v,  Trevenan,  1819,  2  BamewaU  and  Alderson  (R.B.),  389. 
See  The  King  v.  Hill,  October  and  I^ovember  1825,  4  Bamewall  and 
Cresswell  (K.B.),  426. 
s  See  as  to  commissionerB  of  police.  No.  156  of  these  Observations. 

*  Brice  on  UUra  Virts^  (2d  ed.),  p.  38,  and  case  of  Stebbinsv.  M^rritt, 
10  Gush.,  27,  therein  referred  to. 

B  The  King  v.  Langhome,  23d  Jmiuary  1836,  4  Adolphus  and  Ellis 
(K.B.),  588. 

•Ibid. 

The  King  v.  Chetwynd,  8th  February  1828,  7  BfumewaD  and  Cress- 
weU  (K.B.)  695. 

See  Moore  v,  Hammond,  5th  May  1827,  6  Bi^mewall  and  Cresswell, 
K.B.,  456. 

Bridport  Old  Brewery  Company,  12th  January  1867,  L.R.,  2  Chan- 
cery, 191. 

7  The  King  v.  Hams,  25th  January  1831, 1  BamewfJl  fmd  Adolphus 
(K.B.),  986. 

As  to  whether  it  is  necessary  to  give  notice  of  an  adjourned  meeting 
to  those  who  attended  the  original  meeting,  see  Wills  v,  Munrny,  ttcpro. 

•  The  King  v.  Chetwynd,  gupra, 

British  SvLfLBT  Refining  Company,  16th,  18th,  27th  February  1857, 
26  L.J.,  Ch.,  369 ;  3  Kay  and  Johnson  (Chancery),  40& 
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persons  entitled  to  be  present  at  any  meeting  are 
actually  present,  though  some  of  them  may  not  have 
received  notice,  and  no  objection  on  the  ground  of  in- 
formality is  taken,  the  proceedings  will  not  be  invalidated 
on  the  ground  of  want  of  notice.^  And  even  if  parties 
who  did  not  receive  notice  to  attend,  and  were  not  pre- 
sent, acquiesce  in  the  proceedings,  they  cannot  after- 
wards object  to  want  of  notice.* 

(3.)  The  requisites  of  the  notice  to  be  given  must  be 
determined  by  the  charter,  deed,  or  statute  under  which 
the  body  acts,  or  by  the  standing  orders  or  bye-laws  of 
the  body,  or  by  the  usual  and  recognised  custom.  It 
will  generally  specify,  and  in  the  absence  of  other  regula- 
tion should  specify,  the  day,  hour^  and  place  of  meeting, 
and  the  business  to  be  transacted.  A  full  and  correct  spe- 
cification of  the  business  to  be  considered  at  extraordi- 
nary meetings  is  indispensable,  and  failure  in  this  respect 
has  not  unfrequently  invalidated  the  business  done  at  such 
meetings.*  No  business  can  be  transacted  at  extraordi- 
nary meetings,  except  that  for  which  it  was  convened, 
and  which  is  stated  in  the  notice,  without  the  consent  of 
all  parties  entitled  to  be  present  and  to  take  part  in  the 
proceedings.  But  the  transaction  of  other  business  will 
not  invalidate  what  was  done  in  t^rms  of  the  notice.* 
Nor  will  a  meeting  be  invalidated  as  regards  business 


*  The  King  u.  Cbetwrnd,  supra. 

Re  British  Sugar  Renning  Company,  supra. 

'  Turquand  v.  Marshall,  January  and  February  1869,  L.R.,  4 
Chancery,  376. 

Evans  v.  Smallcorabe,  May  and  June  1868,  L.R.,  8  £.  and  I.,  2-19. 
^ee  also  Phosphate  of  Lime  Company  v.  Green,  11th  November  1871, 
L.R.,  7  C.P.f  43. 

'  Wills  V.  Murray,  supra. 

Re  Bridp<yt  Old  Brewery  Company,  supra. 

tU  Silkstone  Fall  Colliery  Company,  19th  November  1875,  1  Chan- 
pery  Division,  38. 

^  Re  British  Si^ar  Refining  Company,  supra. 

Grahavi  v.  Van  Eliem^n's  Land  Company,  29th  November  1856,  1 
Purlstohe  and  Norman  (Exchequer),  541,  26  L.J.  (Ex.),  73. 

Re  Irrigation  Company  of  France  ex  parte  Fox,  16th  and  10th 
January  1871,  L.R.,  6  Chancery ,  176. 
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competently  transacted  by  reason  of  the  notice  specifying 
other  items  of  business  which  are  ultra  vires}     When  a 
meeting  is  convened  to  confirm  a  resolution  passed  at  a 
previous  meeting,  the  notice  should  state  the  resolution, 
or  the  import  of  it.*    The  length  of  notice  to  be  given 
of  various  kinds  of  meetings  is  usually  fixed  by  the 
charter,  deed,  or  statute  under  which  the  body  acts,  or 
by  its  standing  orders   or   bye-laws,   or  by  recognised 
custom.     When  no  time  is  fixed,  reasonable  notice  must 
be  given.    Meetings  of  town  councils  of  royal  and  par- 
liamentary burghs  to  elect  councillors  and  magistrates  ad 
interim,  it  has  been  seen  must  be  called  on  five  days  notice.* 
The  General  Police  Acts  of  1850  and  1862  require  notice 
of  all  meetings  of  commissioners,  special  and  statutory, 
to  be  given  by  written  or  printed  notices  at  least  twenty- 
four  hours  before  the  time  of  meeting.*     Special  meetings 
must  be  called  by  the  clerk  forty-eight  hours  after  he  is 
required  to  do  so,  and  must  be  held  within  four  days  after 
the  requisition.^'    All  notices  or  intimations  required  to  be 
given  in  royal  and  parliamentary  burghs,  of  meetings  or 
proceedings  in  regard  to  elections  under  the  Acts  3  and 
4  Will.  IV.,  caps.  76  and  77,  must,  when  not  otherwise 
directed,  be  given  by  the  town-clerk.^     In  any  parliamen- 
tary burgh  in  which  there  is  no  town-clerk,  the  notice 
must  be  givea  by  the  sheriff-clerk  of  the  county.     The 
nature  of  the  notice  to  be  given  of  ordinary  meetings  is 
not  prescribed  by  statute.     The  general  police  acts  of 
1850  and  1862  appoint  notices  of  ordinary  meetings  of 
commissioners  to  be  called  in  the  manner  specified  in  No. 


^  Gleve  V,  Finaxicial  Corporation,  28tb  June,  l8t-4th  July  1873,  L.R., 
16  Equity,  363. 

^Deftn  17.  Bennett,  2l8t  and  22d  February  1870,  L.R.,  6  Ch.,  489,  S.C., 
9  Equity  Reports,  625. 

*  Section  25  of  8  and  4  Will.  IV.,  cap.  76,  and  section  23  of  3  and  4 
Will.  IV.,  cap  77.    No.  171  of  tfa^se  Observations. 

^  See  ^l  o.  1 56  of  these  Observations. 

^  Section  43  of  the  Greneral  Policb  Act  of  1850,  and  section  60  of  tbe 
General  Police  Act  of  1862.     No*.  ^^43  of  these  Observations. 

•  Section,  29  of  3  &  4  Will.  IV.,  cap.  76,  and  secUon  27  of  3  &  4  Will. 
IV.,  cap.  77. 
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156  of  these  Observatioiis.  In  the  absence  of  express 
provision  in  the  charter,  statute,  or  deed  under  which 
the  body  is  administered,  the  notice  of  meetings  should 
be  given  in  the  way  prescribed  by  the  standing  orders, 
or  bye-laws,  or  in  accordance  with  the  usual  and  re- 
cognised custom.  It  has  been  held  in  England  that 
when  a  special  mode  of  summoning  to  corporate  meetings 
had  been  fixed  by  long  usage,  that  mode  must  be 
adopted,  otherwise  the  meeting  would  be  irregular,  and 
the  acts  done  at  it  invalid,  even  though  personal  notice 
had  been  given  to  the  members  entitled  to  attend.^ 

(4.)  Persons  who  have  received  regular  notice  of  a 
meeting,  and  might  have  attended,  but  fail  to  do  so,  are 
bound  by  what  is  done  at  it,  in  so  far  as  the  business 
transacted  fell  within  the  competency  of  the  meeting. 
It  has  also  been  held  that  shareholders  of  commercial 
companies  who  receive  the  reports  of  the  business  tranek 
acted  at  meetings,  and  do  not  object  to  what  has  been 
done,  must  be  considered  as  acquiescing,  provided  the 
business  transacted  was  within  the  competency  of  the 
meeting.  K  uUra  vires,  it  cannot  be  validated  by  mere 
acquiescence.* 

(5.)  All  meetings  should  be  held  in  the  usual  place, 
or  in  a  place  regularly  appointed  for  the  purpose,  and 
notified  by  competent  authority.  Such  appointment 
may  be  made  for  suflBcient  cause  by  the  body  itself,?  or 

»  The  King  v.  May,  1770,  6  Barrows  (K.B.),  2682. 

The  King  v.  Langhorne,  28d  January  1836,  4  Adolphiu  and  EUia 
(K.B.),  588. 

'  Phoenix  Life  Assurance  Gompany^s  Case,  10th  and  11th  July  1862, 
2  Johnson  and  Hemming  (Chancery),  441. 

Irvine  v.  The  Union  Bank  of  Australia,  6th,  7th,  8th,  and  10th 
March  1877,  2  App.  Gases,  366. 

Gompare  Evans  v,  Smallcombe,  May  and  June  1868,  L.R.,  8  E.  and 
I.,  249. 

Spackman  v.  Evans,  May  and  June  1868.     Ibid,  171. 

Houldsworth  v,  Evans,  25th  and  26th  June  1868.     Ibid.  268. 

Phosphate  of  Lime  Company  v.  Green,  llth  November  1871,  L.R,, 
7  G.P.,  48. 

Bonnington  Sugar  Refining  Company  v,  Thomson's  Trustees,  25th 
October  1878,  6  Rettie,  80 ;  affd.  H.  of  L,  20th  June  1879. 

>  See  footnote  8,  p.  287. 
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probably  by  the  chairman,  as  an  incident  to  the  power 
of  adjournment.^  A  meeting  held  elsewhere  than  in  the 
usual  place,  though  attended  by  a  majority  of  those 
entitled  to  be  present,  unless  the  change  of  place  has 
been  made  by  competent  authority,  or  in  consequence  of 
a  legal  adjournment  to  it,  is  open  to  objection ;  and  an 
election  made  in  such  a  place  has  been  held  to  be  invalid 
in  consequence,  though  otherwise  legally  conducted.* 

(6.)  When  the  charter,  statute,  or  deed  under  which 
the  council,  commissioners,  or  other  body  are  constituted 
or  act,  does  not  prescribe  the  number  of  members  who 
are  to  form  a  quorum,  and  be  entitled  to  transact  busi- 
ness, a  majority  of  the  whole  members  must  be  pre- 
sent at  every  meeting  duly  called,  and  no  meeting  at 
which  a  quorum  is  not  present  can  validly  transact  any 
business.*  The  Acts  3  and  4  Will.  IV.,  caps.  76  and  77, 
contain  no  provisions  as  to  a  quorum.  A  majority, 
therefore,  of  the  whole  magistrates  and  council  of  royal 
and  parliamentary  burghs  must  attend  every  meeting  at 
which  business  is  transacted.*  The  General  PoKce  Acts 
of  1850  and  1862  provide  that  one-third  of  the  whole 
commissioners  must  be  present  at  meetings  to  consti- 
tute a  quorum.* 

(7.)  Municipal  corporations  have,  as  an  incident,  the 

^  The  Queen  v,  Hedger,  Ist  June  1840, 12  Adolphos  and  £ll]a  (Q.B.), 
159. 

The  King  v.  The  Mayor,  etc.,  of  Carmarthen,  8d  July  1818, 1  Maule 
and  Selwin  (K.B.),  704. 

•The  King  v.  May,  1770,  5  Burrows  (KB.),  2681. 

Musgraye  v,  Nevinson,  Easter  Term,  10  Geo.  II.,  Strange  (K.B.),  584, 
L.  Raymond,  1368. 

>  Qowbeach  Coal  Company  v.  Teagne,  12th  January  1860,  6  Hurl- 
stone  and  Norman  (Exchequer),  151. 

Sharp  V,  Dawes,  2l8t  November  1876,  2  Q.B.D.,  26. 

«  See  footnote  2  to  No.  137  of  these  Obsenrations,  p.  238. 

'  See  No.  156  of  these  Observations. 

The  English  Municipal  Corporations  Act,  5  and  6  Will.  lY.,  cap.  76, 
enacts  that  all  acts  of  the  council  shall  be  done  and  decided  oy  a 
majority  of  the  members  present  at  any  meeting,  the  whole  number  pre- 
sent not  being  less  than  one-third  of  the  council  [Section  69].  This 
provision,  however,  it  is  believed,  does  not  overrule  the  express  words 
in  sections  which  require  certain  things  to  be  done  by  the  majority  or 
two-thirds  of  the  whole  council,  e.^.,  sections  81  and  90. 
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power  to  make  such  bye-lawa  as  are  requisite  for  the 
due  management  of  their  affaira  This  power  is  also 
frequently  given  to  commissioners  or  pubUc  bodies  by 
the  statute  which  creates  them  and  defines  their  duties 
and  powers,  and  in  such  cases  the  bye-laws  so  made 
require  the  confirmation  of  some  specified  authority.  In 
all  cases,  however,  bye-laws  must  not  be  at  variance  with 
the  statute  or  common  law,  or  \vith  the  charter  or  deed 
under  which  the  corporation  or  body  is  constituted  or  acts,* 
and  must  be  reasonable  and  properly  adapted  to  execute 
the  objects  for  which  the  corporation  or  body  is  con- 
stituted.* Bye -laws  not  warranted  by  the  authority 
which  empowers  them  to  be  made  are  invalid.' 

(8.)  When  the  charter,  statute,  or  deed  under  which  the 
body  is  constituted  or  act,  directs  anything  to  be  done  by  a 
majority,  or  by  any  specified  number,  it  is  not  competent 
to  alter  that  direction  by  any  standing  order  or  bye-law 
of  the  body,  to  the  eflFect  of  declaring  that  the  majority 
shall  be  anything  else  than  a  simple  majority,  or  that  any 
number,  greater  or  less,  than  the  number  specified  in  the 
charter,  statute,  or  deed,  shall  be  requisite  for  the  doing 


*  See  Dunston  v.  Imperial  Gas  Company,  1882,  8  Bamewall  and 
Adolphus,  K.B.,  125. 

Elwood  t;.  Bullock,  1844,  6  Q.B.,  888. 

Everett  v.  Grapes,  23d  J^iiary  1861,  3  L.T.  (N.S.),  669. 

Shellito  V.  Thomson,  17th  November  1875,  1  Q.B.  D.,  12. 

a  The  King  v.  Cutbush,  30tb  April  1768,  4  Burrows  (K.B.),  2204. 

Hoblynv.  The  King  (in  err.)y  7th  May  1772,  2  Brown\  Parliamentary 
Cases  329. 

Tucker  v.  The  King  (i«  err.),  1st  Dpceipber  1742,  2  Brown's  P.O., 
804. 

The  King  v.  Ginever,  Trinity  Term,  1796,  6  Term  Reports,  732. 

The  King  v.  Breton,  26th  November  1768,  4  Burrows  (K.B.)  2260. 

Per  Mr.  Justice  Yates  ii^  the  King  v.  Spencer,  29th  January  1766, 
3  Burrows  (K,3.)i  1989. 

Mayor,  etc.,  of  Oxford  v.  Wildgoose,  Hilary,  2  W.  and  M.,  8  Levins 

The  King  v.  Phillips.  Trinity,  1748,  cited  8  Burrows,  1325. 

'  See  Calder,  etc.,  Navigation  Company  v,  PilliQg,  ^3d  April  1845, 
14  Meeson  and  Welsby  (Exchequer),  76. 

Adley  t;.  Whitstable  Comply,  9th  and  12th  November  1810,  and  8th 
February  1815,  17  Vesey  J/.  (Chancery),  815  j  19  i6„  804 ;  and  1  Meri- 
vale  (Cbfmcery),  107. 
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of  the  act.  In  like  manner,  when  the  charter,  statute,  or 
deed  does  not  confer  a  right  on  the  chairman  or  preses 
to  give  a  casting  vote,  in  case  of  equality  of  votes,  this 
cannot  be  given  by  any  standing  order  or  bye-law.^  No 
one  can  give  a  larger  right  than  he  himself  possesses.* 
Town  councils  of  royal  burghs  and  burghs  of  regality 
and  barony  in  Scotland  were  in  the  practice,  from  the 
earliest  times,  of  making  and  enforcing  bye-laws  for  com- 
pelling, by  means  of  fines,  the  attendance  of  members  at 
meetings.  For  this  purpose  the  roll  was  appointed  to  be 
called  at  specified  times,  and  those  who  failed  to  answer 
were  subjected  to  pecuniary  penalties.  This  practice,  at 
least  in  the  larger  burghs,  seems  to  have  fallen  into  dis- 
use since  the  passing  of  the  Burgh  Reform  Act.  It  has 
been  held  in  England  that  a  corporation  has  power  to 
make  and  enforce  such  bye-laws.^ 

(9.)  It  has  been  seen  thnt  the  Acts  3  and  4  Will.  IV., 
76  and  77,  and  15  and  16  Vict.,  cap.  32,  provide  for  cast- 
ing votes  being  given  in  cases  of  equality  of  votes  in 
elections  in  royal  and  parliamentary  burghs,*  and  that 
the  General  Police  Acts  of  1850  and  1862  contain  similar 
provision  as  regards  all  meetings  of  commissioners  under 
these  statutes.*  In  all  cases,  however,  in  which  the  right 
to  give  a  casting  vote  is  not  conferred  by  the  charter, 
deed,  or  statute  under  which  the  body  is  constituted  or 
acts,  or  has  not  been  acquired,  as  it  may  be  acquired,  by 
prescription,  it  cannot  be  given,  casting  votes  having 
no   sanction  from   the  common  law.^      When,  therefore, 

»  The  King  v.  Giniver,  Trinity  Term,  1796,  6  Term  Reports,  237. 
The  King  v.  Bumstead,  1831,  2  Barnewall  and  Adolphus,  K.B., 
699. 

*  See  dictum  of  Mr.  Justice  Park  in  the  King  v.  Bumstead,  2  Barne- 
wall and  Adolphus,  K.B.,  704. 

>  Tobacco  Pipe-Makers'  Company  v,  Woodro£fe,  Trinity,  1826,  7 
Barnewall  and  Cresswell  (K.B.),  888. 

«  See  sections  17,  24,  and  25  of  3  and  4  Will.  IV.,  cap.  76  ;  sections 
13,  14,  15,  16,  17,  22,  and  23  of  3  and  4  Will.  IV.,  cap.  77 ;  and  sec- 
tions 6  and  8  of  15  and  16  Vict.,  cap.  32. 

^  See  No.  156  of  these  Observations. 

'  15  Viner's  Abridgment,  184,  pi.  8.  The  Queen  t;.  Chapman,  15 
Viner's  Abridgment,  214,  pi.  4. 
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ticnlar  act, — other  than  an  election,  which  is  subject  to 
different  rules,  and  to  which  reference  will  afterwards  be 
made, — ^is  required  to  be  performed  by  the  majority  of  a 
body,  e.g,y  the  imposition  of  a  rate,  and  the  majority  refuse 
to  perform  it,  such  refusal  does  not  entitle  the  minority  to 
perform  it.  All  that  the  minority  are  called  upon  to  do  in 
such  circumstances  is  to  evince  their  readiness  to  dis- 
charge their  duty.  If  outvoted,  the  responsibility  for 
the  neglect  will  rest  with  the  defaulting  majority. 
The  opposite  of  this  doctrine  was  held  by  the  Court  oi 
Queen's  Bench  and  by  the  Exchequer  Chamber  in  Eng- 
land in  the  case  of  Gosling  v.  Veley,^  where,  on  the 
analogy  of  the  principles  applicable  to  elections,  it  was 
held  that  the  resolution  of  a  majority  of  a  vestry  not  to 
make  a  legal  rate  for  the  repair  of  a  church  must  be  held 
in  law  to  be  equivalent  to  a  withdrawal  by  the  majority 
fi'om  all  interference  in  the  matter,  so  that  they  virtually 
became  absent  from  the  meeting,  and  left  the  power  of 


interfere  upon  tbe  question  whether  a  church  rate  shall  be  made,  and 
quiescently  leave  the  whole  matter  to  be  managed  by  the  other  assembled 
parishioners,  there  can  be  no  doubt  that  the  quiescent  majority  would 
DO  bound  by  a  rate  made  by  the  minority.  Such  a  result  can  hardly  be 
said  to  follow  in  the  secDnd  case ;  and  to  presume  absence  and  non- 
interference Would  be  to  presume  against  facts. 

*  Gosling  V.  Veley,  supra.  In  thisto^ise  a  meeting  of  churchwardens  was 
held  to  impose  a  rate  for  the  repair  of  a  church.  A  rote  of  two  shillings 
was  proposed,  and  was  met  by  an  amendment  stating  an  objection  to 
church  rates  in  general,  and  refusing  to  make  any  rite.  On  a  vote  the 
amendment  was  carried.  The  chairman  then  asked  whether  any  further 
proposition  as  to  the  amoimt  of  the  rate  was  to  be  made,  to  which  no 
affirmative  answer  wlw  returned.  Thereupon  the  churchwardens  and 
other  members  of  the  meeting,  being  a  minority  present,  made  a  rate. 
The  Court  of  Queen's  Bench  held^— (1)  That  the  persons  voting  for  tbe 
amendment  must  be  botosidered  as  having  declined  to  join  in  the  pro- 
ceedings of  the  meeting,  the  amendment  having  no  reference  to  the 
object  for  which  the  vestry  was  summoned  under  monition ;  that  the 
persons  so  voting,  therefore,  left  tbe  question  in  the  hands  of  the 
reniainder;  and  that  the  rule  was  legally  made.  (2)  ThAt  it  was 
unnecessary  again  to  put  the  rate  formally  to  the  vote,  inasmuch  as  it 
had  been  in  effect  tliken  into  consideration,  and  negatived  by  the  amend- 
ment ;  though  it  would  have  been  more  regular  not  to  put  the  amendment. 
The  House  of  Lohis,  however,  reversed  this  decihion,  and  that  of  the 
Exchequer  Chamber,  sustaining  the  validity  of  the  rate,  and  held  in 
conformity  with  the  law  as  stated  in  the  text. 
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imposing  the  rate  in  the  hands  of  the  minority.^  The 
judgments  of  these  courts  were,  however,  reversed  by  the 
House  of  Lords,  who  held  that  the  cases  applicable  to 
elections  ought  not  to  be  deemed  to  be  authorities  in 
regard  to  the  making  of  church  rates,  and  that  the 
refusal  of  the  majority  of  the  meeting  to  make  a  rate,  even 
when  it  is  their  duty,  and  they  are  lawfiiUy  required  to  do 
so,  does  not  entitle  the  minority  to  make  the  rate.  The 
House  of  Lords  fiirther  laid  down  the  following  proposi- 
tions, viz.: — (1.)  That  an  irrelevant  vote  on  a  proposition 
submitted  to  a  meeting  does  not  prevent  those  who  gave 
it  from  afterwards  voting  on  any  other  proposition  relat- 
ing to  the  same  subject  proposed  at  the  same  meeting. 
(2.)  That  if  the  majority  of  a  meeting  pass  a  resolution 
refusing  a  rate,  that  does  not  disentitle  the  persons  com- 
posing the  majority  to  vote  on  the  question  of  any 
particular  proposal  for  a  rate  made  by  any  of  the 
minority ;  and  (3.)  That  if  a  rate  be  made  by  the  minority 
alone,  the  votes  of  the  other  persons  present  not  having 
been  taken  on  it,  such  rate  will  be  void. 

A  majority  must  be  made  up  by  the  votes  of  the  persons 
present  at  a  regular  meeting  duly  constituted,  for  it  is 
contrary  to  the  common  law  for  a  member  of  a  corporate 
body  to  vote  by  proxy  or  substitute. 

(13.)  As  regards  elections,  if  a  candidate  be  proposed 
and  seconded  after  it  has  been  resolved  to  proceed  with 
an  election,  he  will  be  held  to  be  duly  elected  if  no 
other  candidate  be  proposed ;  or,  if  two  or  more  can- 
didates are  proposed,  the  one  who  has  the  majority 
of  those  who  vote  will  be  held  duly  elected,  though 
in  either  case  the  majority  abstain  from  voting,  and 
afterwards  dissent  from  or  protest  against  the  elec- 
tion. The  principle  involved  in  this  rule  seems  to  be 
that  the  majority  of  the  corporators  actually  voting  con- 
stitutes the  elective  body,  whatever  may  be  the  number 
of  electors  required  to  be  present  to  constitute  a  good 


^  Grant  on  CorporatioiiB,  p.  71. 
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meetiug.^  The  only  way  ia  which  the  majority  can 
make  their  opposition  to  any  candidate  effectual,  after 
the  election  has  commenced,  is  by  proposing  another 
duly  qualified  candidate  and  voting  for  him.* 

'  In  Oldknow  v.  Wainwright,  infra,  Mr.  Justice  Wilmot  cited  the  case 
of  the  King  v.  Withers,  Pasch.,  8  G.  XL,  B.  R.,  2  Buttowb,  1020,  where  fiye 
electors  had  voted  and  six  refused  to  vote,  and  the  Court  held  that  the  six 
had  virtually  consented.  What  the  objection  to  the  election  was,  onlj 
appears  bj  inference.  It  would  seem  to  have  been  that  the  candidate 
had  not  received  the  affirmative  votes  of  the  majority  of  the  elective 
bod^.  It  does  not  appear  that  any  elector  voted  against  him,  or  for 
any  other  candidate  ;  and  it  being  cited  as  an  authority  for  the  decision 
then  about  to  be  given  in  Oldknow  v,  Wainwright,  the  inference  is, 
that  it  was  considered  to  establish  the  principle  stated  in  the  text. 

*  Taylor  v.  The  Mayor  of  Bath,  Michaelmas,  15  Geo.  II.,  3  Lnder 
Elec.  Cases,  824.  This  case  related  to  the  election  of  common  council- 
men  for  the  corporation  of  Bath.  The  elective  body  consisted  of  the 
major  part  of  tne  mayor,  the  recorder,  the  aldermen,  and  common 
councilmen.  A  meeting  of  twenty-seven  electors  was  held;  three 
candidates  were  proposal;  Taylor,  Begg,  and  Kingston.  Begg  was 
not  qualified,  and  betore  the  election  notice  wss  given  of  his  disqualifi- 
cation. Begg  polled  14  votes,  Taylor  13,  and  Kingston  1.  The  ques- 
tion turned  upon  Tavlor's  election;  upon  a  motion  by  Taylor  for  a 
mandamus,  the  Court  neld  Taylor  duly  elected,  on  the  ground  that  the 
votes  for  Begg,  after  notice  of  his  disqualification,  were  thrown  away, 
and  did  not  operate  as  a  negative  against  Taylor.  In  this  case  a  dis- 
tinction was  attempted  to  be  drawn  between  not  voting  at  all  and 
voting  for  a  disqualified  candidate.  It  was  admitted  that  silence  might 
be  regarded  as  equivalent  to  consent,  but  that  voting  for  another 
candidate,  though  disqualified,  was  an  express  negative.  The  Court, 
however,  overruled  the  distinction.  To  vote  for  a  person  not  qualified, 
they  held  to  be  the  same  thing  as  not  to  vote  at  all,  which  it  was  ad- 
mitted might  have  been  a  constructive  assent. 

Oldknow  V.  Wainwright  reported  in  association  with  the  King  v. 
Foxcroft,  10th  June  1760,  2  Burrows  (K.B.),  1017;  W.  Blackstone 
(K.B).,  229.  This  case  was  instituted  to  try  the  validity  of  the  election 
of  one  Seagrave  to  the  ofiice  of  town- clerk  of  Nottingham.  At  a 
meeting  of  twenty-one  corporators,  Seagrave  was  the  only  candidate  put 
in  nomination  for  the  office.  Only  nine  of  the  corporators  voted,  and 
all  voted  for  Seagrave.  After  the  election  had  begun,  and  after  votes 
had  been  polled  for  Seagrave,  eleven  of  the  corporators  protested  against 
the  electionproceeding,  upon  the  ground  that  the  ofiSce  was  filled  by 
Foxcroft.  The  protest  was  disregarded,  and  the  mayor  declared  Seagrave 
duly  elected.  He  was  thereupon  sworn  in,  and  was  held  to  be  well 
elected,  it  having  appeared  that  Foxcroft  was  not  well  elected.  In  giving 
judgment.  Lord  Mansfield  said  that  ^*  the  electors  who  protested  had  no 
right  to  stop  in  the  middle  of  an  election  ;  that  there  was  no  question 
of  adjournment ;  that  the  protesting  electors  had  no  way  to  stop  the 
election  when  once  entered  upon,  but  by  voting  for  some  other  person 
than  Seagrave,  or  at  least  against  him,  whereas  they  had  only  protested 
against  an  election."  He  also  said,  *'  Whenever  electors  are  present 
and  do  not  vote  at  all,  as  they  have  done  here,  they  virtually  acquiesce 
in  the  election  made  by  those  who  do  vote." 
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It  has  been  maintained  that  when  an  election  has  to 
be  made,  it  is  not  competent  to  give  a  simply  negative 
vote  against  proceeding  with  it,  and  that  the  only  way  of 
preventing  the  election  of  a  candidate  who  may  be  pro- 
posed, is  to  nominate  and  vote  for  another  duly  qualified. 
But  this  doctrine,  which  seems  to  ha^e  received  the 
sanction  of  Justices  Page,  Chappell,  and  Wright  in  the 
case  of  Taylor  v.  The  Mayor  of  Bath,  appears  to  have  been 
repudiated  by  Lord  Mansfield  in  the  case  of  Oldknow  v, 
Wainwright ;   and,  in  the  King  v.  Monday,^  he  observed 
that  while  this  was  the  rule  in  parliamentary  elections, 
it  did  not  hold  in  corporate  elections.     And  Lord  Truro, 
who  deHvered  the  judgment  of  the  House  of  Lords  in 
Gosling  V.  Veley,  in  reviewing  the  judgments  in  the 
several  election  cases   therein  cited,  rather  appears  to 
hold  that,  when  a  corporate  body  is  met  for  the  purpose 
of  an  election  which  is  not  prescribed   by  charter   or 
statute,  it  is  not  incompetent  to  move   either  the  ad- 
journment of  the  election,  or  that  it  be  not  proceeded 
with,  or  that  certain  persons  who  have  been  nominated 
be  not  elected,  and  that  electors  who  vote  for  any  of 
these  amendments  do  not  lose  their  right  to  vote  in 
subsequent  stages  of  the  election.    While,  therefore,  a 
majority  or  other  prescribed  number   of  electors   may 
need  to  be  present  to  constitute  a  good  meeting  for 
purposes  of  election,  and  while  at  such  meeting  the  votes 
of  a  minority  may  be   sufficient   to   elect  a  particular 
candidate,  provided  the  majority  offer  no  active  opposi- 
tion, but  are  simply  quiescent;   and  while  a  mere  dis- 
sent or  protest  against  the  election  of  a  particular  candi- 
date, after  the  election  has  begun,  does  not  constitute 
active  opposition,  it  would  seem  that,  as  regards  elec- 
tions not  prescribed  by  charter  or  statute,  the  majority 
may  competently  resolve  not  to  proceed  with  it,  or  may 
by  a  simply  negative  vote  refuse  to  elect  certain  nomi- 
nated candidates.    Where,  however,  an  election  is  pre- 
scribed by  charter  or  statute,  and  has  to  be  made  at  a 

A  26th  January  1777,  Cowper  (K.B.),  680. 
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particular  time,  it  appears  to  the  writer  that  the  rules 
stated  by  Lord  Denman,  C. J*,  in  Gosling  v.  Velej,  apply/ 
and  that  it  would  not  be  competent  for  the  majority 
to  stop  the  election  by  resolving  either  not  to  elect  or 
to  adjourn  the  election. 

(U.)  Votes  given  for  a  candidate  who  is  disqualified 
from  being  elected,  are  thrown  away  if,  at  the  time 
they  were  given,  the  electors  who  gave  them  knew  of 
the  disqualification.  In  such  a  case  the  candidate  who 
has  the  majority  of  good  votes  is  held  to  be  duly  elected, 
.  however  greatly  the  number  of  votes  thrown  away  may 
have  exceeded  the  number  of  good  votes  which  alone 
determine  the  election.  But  for  this  rule,  a  majority 
might  always  defeat  an  election  by  constantly  voting 
for  a  disqualified  person.' 

^  In  the  case  of  GosUng  v.  Veley,  the  Lord  Chief-Justaoe  Denman 
thus  stated  the  law  in  regard  to  elections: — ''He,  the  elector,  k 
present  as  an  elector;  his  presence  counts,  as  such,  to  make  up 
the  requisite  number  of  electors,  where  a  certain  number  is  neces- 
sary; but  he  attends  only  as  an  elector  to  p^orm  the  duty  which 
IB  cast  on  him  by  the  franchise  he  enjoys  as  elector:  he  can  speak 
only  in  a  particular  language ;  he  can  do  only  certain  acts ;  any 
other  language  means  nothing ;  any  other  act  is  merely  null ;  hia 
duty  is  to  assist  in  making  an  election.  If  he  dissent  from  the  choice 
of  A.,  who  is  qualified,  he  must  say  so  by  voting  for  some  other  also 
qualified:  he  has  no  right  to  employ  his  franchise  merely  in  pre- 
venting an  election,  and  so  defeating  the  object  for  which  he  is  em- 
power^ and  bound  to  attend.  And  this  is  a  wise  and  just  rule  in 
the  law.  It  is  necessary  that  an  election  should  be  duly  made,  and 
at  the  lawful  time  ;  the  electoral  meeting  is  held  for  that  purpose  only  ; 
and  but  for  this  rule,  the  interest  of  the  pubUc,  and  the  purpose  of  the 
meeting,  might  both  be  defeated  by  the  perversenees  or  the  corruption 
of  electors,  who  may  seek  some  unfair  adyantage  by  postponement 
If,  then,  the  elector  will  not  oppose  the  election  of  A.  in  the  only  legal 
way,  he  throws  away  his  vote  by  directing  it  where  it  has  no  legal  force  ; 
and  in  so  doing  he  yoluntarily  leaves  unopposed,  t.e.,  assents  to  the  voices 
of  the  other  electors/' 

«  Taylor  v.  The  Mayor  of  Bath,  supra. 

The  King  v.  Hawkins,  5th  July  1808,  10  East  (K.B.),  211.  On 
appeal,  2  Dow's  Rep.,  124. 

The  King  v.  Parry,  20th  November  1811, 14  East  (K.B.),  649. 

Claridge  v,  Evelyn,  27th  October  1821,  5  Bamewall  and  Alderson 
(KB.),  81. 

The  King  v.  Hioms,  30th  January  1838;  7  Adolphus  and  Ellis 
(Q.B.),  960. 

The  King  v.  Boscawen,  referred  to  in  the  ELing  v,  Monday,  25th 
January  1777 ;  Cowper,  K.B.,  537. 

On  the  same  principle  it  appears  to  have  been  held  in  England  that 
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When  the  disqualification  can  be  instantly  verified,  and 
is  of  a  nature  that  every  one  can  understand,  it  is  enough 
that  the  elector  knew  of  it  before  he  voted,  in  order  to 
the  vote  being  dealt  with  as  a  nullity.  Thus  if  the  can- 
didate has  died,  or  is  an  infant  or  an  alien,  or  a  convicted 
traitor,  notice,  and  even  knowledge  without  notice,  of  the 
fact  is  sufficient.^  But  there  may  be  cases  in  which  the 
grounds  of  disqualification  are  neither  proved  nor  admitted 
nor  notorious,  and  are  not  capable  of  immediate  ascertain- 
ment. In  such  cases  the  votes  given  for  the  candidate 
objected  to  will,  notwithstanding  notice,  not  be  held 
to  have  been  thrown  away,  even  though  the  candidate  be 
held  to  be  disqualified.  The  election  will  be  declared 
void,  but  a  new  election  will  be  ordered.* 

In  order  to  secm'e  the  absolute  nullity  of  votes  given 
for  a  disquaUfied  candidate,  and  possibly  to  avoid  the 
expense  and  inconvenience  of  a  second  election,  notice  of 
the  disqualification,  ftnd  of  the  grounds  upon  which  it  rests, 

where  the  majority  of  a  corporation  wilfally  absent  themselves  from  a 
meeting  regularly  called  for  the  purposes  of  an  election,  the  minority 
may,  by  a  majority  of  those  present  at  the  meeting,  make  a  valid  elec- 
tion,'—the  absent  majority  being  held  to  have  delegated  to  the  minority 
the  right  of  voting  for  them. — [Case  of  St.  Saviour's,  Southwark.  Lane 
(Exchequer).  21.  Merewether  and  Stephen's  History  of  Boroughs, 
2249.]  Lora  Cunningham  indicated  a  similar  view  in  the  case  of  Eraser 
V,  Rose  [6th  July  1837,  15  S.,  1520],  in  reference  to  elections  to 
supply  vacancies  in  town  councils  of  royal  burghs  in  Scotland,  under  the 
25th  section  of  3  &  4  Will.  IV.,  cap.  76.  [See  No.  173  of  these  Obser- 
vations.] But  see  the  opinion  of  Mr.  Watson  and  Mr.  Balfour,  quoted 
in  footnote,  p.  292. 

In  the  case  of  Charitable  Corporation  v.  Sutton,  13th  August  1742, 
2  Atkyn  ^Chancery),  405,  Lord  Chancellor  Hardwicke  said, — *^  If  some 
persons  of  a  corporation  are  guilty  of  gross  non-attendance,  and  leave 
the  management  entirely  to  others,  they  may  be  guilty  by  this  means  of 
the  breaches  of  trust  that  are  committed  by  others."  See  also  the  dictum 
of  C.J.  Tindal  in  Rutter  v.  Chapman,  24th  May  1841,  8  Meeson  and 
Welsby  (^xchequer),  99. 

*  Hie  King  v.  Hawkins,  supra. 

Trench  v.  Nolan,  6th,  7th,  and  11th  June  1872,  Irish  Reports, 
6  Common  Law,  464. 

*  Second  Cheltenham  Case,  1848,  Power,  Rodwell,  and  Dew,  Election 
Cases,  234.  The  King  v.  Hawkins,  5th  July  1808,  10  East  (K.B.), 
211  ;  on  appeal,  2  Dow's  Rep.,  124.  Norwich  Case,  15th  January 
1869,  per  Mr.  Baron  Martin,  I  O'Malley  and  Hardcastle,  Election  Cases, 
p.  11.  The  Queen  v.  The  Mayor,  etc.,  of  Tewkesbury,  13th  June  1868, 
L.R.,  3  Q.B.,  629. 
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should  be  given  to  the  electors  before  the  vote  or  poll  is 
commencecL  When  practicable,  this  should  be  done  by 
a  written  or  printed  notice,  served  upon  or  transmitted 
by  post  to  every  elector,  evidence  being  retained  of  the 
special  manner  in  which  each  notice  was  given.^  When 
notice  cannot  be  given  to  each  individual  elector,  the 
same  object  may  be  attained  by  giving  public  intimation 
of  the  disqualification  in  the  newspapers,'  or  by  placards 
posted  on  prominent  places  near,  and  on  the  way  to  the 
poll.^  It  is  not  indispensable,  however,  that  the  notice  be 
given  before  the  election  commences.  It  may  be  given 
at  any  time  during  the  election,  but  will  only  invalidate 
the  votes  given  afterwards  by  the  electors  who  knew  it. 

Votes  are  also  held  to  be  thrown  away  when  given 
for  more  candidates  than  there  are  vacancies  to  be 
supplied.  If,  for  example,  in  an  election  to  supply  a 
single  vacancy  three  persons  were  proposed,  and  a 
minority  of  the  elective  body  voted  for  A.,  while  a 
majority  voted  for  B.  and  C,  A,  would  be  held  to  be  duly 
elected,  and  the  votes  given  for  B,  and  C.  would  be  held 
to  be  thrown  away.  The  Ballot  Act  recognises  this 
principle,  by  enacting  that  when  a  voter  votes  for  more 
candidates  than  he  is  entitled  to,  his  ballot  paper  shall 
be  rejected,  and  his  whole  vote  considered  null. 

(15.)  In  the  absence  of  regulation  by  statute,  or 
charter,  or  deed  of  constitution,  each  body,  it  is  thought, 
may  determine  the  mode  in  which  the  votes  of  those 
entitled  to  elect  its  officers  shall  be  taken;  and  it  is 
desirable  that  the  precise  mode  of  conducting  elections 
should  be  fixed  by  the  standing  orders  or  bye-laws  of  the 
body,  care  being  taken  that  these  do  not  infidnge  the 
general  law  or  the  special  provisions  of  the  statute 
under  which  the  body  acts. 


■  Wakefield,  1842,  Barron  and  Austin,  Election  Cases,  SI 9.  Cork 
County,  1835,  Knapp  and  Ombler,  Election  Cases,  406. 

s  Galway  County,  1st  April  1872, 2  O'Malley  and  Hardcastle,  Election 
Cases,  46. 

>  Belfast,  1838,  Falconer  and  Fitzherbert,  Election  Cases,  603. 
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It  has  already  been  seen  that,  in  the  election  of  ma- 
gistrates and  officers  of  police  commissioners,  vote  by 
ballot  is  illegal.*  The  Lord  Justice-Clerk  (Boyle)  said, 
in  the  case  of  Watson  v.  The  Glasgow  Police  Com- 
missioners,* that  such  a  mode  of  voting  was  opposed  to 
the  common  law.  In  England,  also,  all  secret  modes  of 
voting  which  are  not  expressly  authorised  by  statute  or 
by  the  charter  or  constitution  of  the  body,  seem  to  be 
objectionable  on  the  ground  that  they  create  almost  in- 
superable difficulty  to  the  upsetting  of  such  elections 
as  may  be  challenged  in  respect  of  disqualification  of 
the  electors,  or  of  objection  to  particular  votes.*  It  has 
accordingly  been  held  in  England  that  voting  by  giving 
in  the  name  of  the  candidate  voted  for,  without  the  name 
of  the  person  voting,  is  illegal.* 

(16.)  Election  means  the  due  and  regular  selection  of 
one  or  more  persons  firom  a  greater  number  who  are 
eligible  and  capable  of  performing  the  duties  of  the 
office  to  which  he  or  they  may  be  elected.'  Thus  it  has 
been  held  that  the  election  to  an  annual  office  of  a 
person  who  was  out  of  the  country,  and  who,  it  was 
known,  would  not  return  in  time  to  perform  the  duties 
of  the  office,  was  void,  and  a  new  election  was 
ordered.* 

(17.)  No  election  should  be  made  to  an  office  until  it 
is  actually  vacant.  It  has  been  held  in  England  that  a 
valid  election  cannot  be  made  till  the  vacancy  has 
occurred,'  and  the  reason  for  this  is  stated  to  be  that  as 
the  crown  has  no  reversion  of  an  office^  and  cannot  grant 

'  See  No.  146  of  these  ObservationB,  footnote,  p.  ^51. 

*  Watson  V.  The  Glasgow  Police  Commiasionera,  10th  Maroh  1832, 
10  S.,  481  ;  7  F.,  370. 

*  See  the  King  v.  Jefferson,  23d  Koyember  1833;  5  Barnewall  and 
Adolphas  (K.B.),  855.  Faulkner  v,  Elger,  1825^  4  Barnewall  and  Greea- 
weU  (KB.),  465,  467. 

*  Faulkner  t;.  Elger,  supra, 

'  The  King  v.  The  Mavor  of  Gambridge,  27th  January  1767, 4  Burrows 
(K.B.),  2010. 

^  See  The  King  v.  The  Mayor  of  Lyne  (Mitchell's  Gase),  8th  February 
1779,  Douglas  (K.B.),  85. 

^  Owen  V,  Stainhoe,  Fasche,  84  Gar.  II.,  T.  Jones*  Rep. 


480  RIGHTS,  DUTIES,  AND  LIABILITIES  OF     [Ol»6m*ioiM. 

it  hj  that  name,  much  less  con  a  corporation,  which  are 
grantees  of  a  part  only  of  the  powers  of  the  crown,^ 

(18.)  A  person  holding  an  office  which  is  incompati- 
ble with  any  office  which  becomes  vacant,  is  ineligible 
for  the  latter,  and  votes  given  for  him  are  thrown  away. 
To  make  him  eligible  for  the  latter  office,  he  must  ab- 
solutely vacate  the  former.  Thus  councillors,  and  the 
partners  in  business  of  councillors,  being  declared  by 
statute  to  be  incapable  of  holding  the  office  of  town- 
clerk,  no  election  of  a  councillor  or  partner  of  a  coun- 
cillor to  that  office  is  competent;  and  though  he  may 
have  received  the  votes  of  a  large  majority  of  the  council, 
the  other  candidate,  who  may  only  have  received  the 
votes  of  a  small  minority,  will  be  held  to  be  elected.  In 
some  cases  the  incapacity  of  magistrates  and  councillors 
to  be  elected  to  any  office  of  profit  under  the  corporation, 
is  declared  by  statute  to  continue  for  some  time  after 
they  have  ceased  to  hold  office;  and  when  this  is  the 
case,  the  ineligibility  of  course  endures  during  the  pre- 
scribed period.* 

The  question  has  been  raised,  but  does  not  appear  to 
have  been  decided,  whether  it  is  competent  to  elect  a 
magistrate  or  office-bearer  of  a  royal  or  parliamentary 
burgh  to  any  other  municipal  office,  e.g,,  a  bailie  or 
treasurer  to  the  office  of  provost.  The  same  individual, 
it  has  been  urged,  cannot  hold  two  distinct  offices,  and 
no  municipal  office  can  be  resigned  under  the  statute  till 
after  three  weeks'  written  intimation  of  the  intention  to 
resign  has  been  given  to  the  town-clerk,  or  chief  or  senior 
magistrate.  It  is  therefore  contended  that  no  office- 
bearer can  be  promoted  or  elected  to  another  office  until 
his  resignation  of  the  office  which  he  holds  has  taken 
effect,  i.e.,  till  three  weeks  after  his  resignation  has  been 
intimated.     The  object  of  the  statute  in  requiring  this 

^  The  KiDg  v.  Kempe,  Trinity,  7  WiU.  III.  (1696),  Lord  Raymond, 
(ILB.),  49. 

*  Sef.  section  23  of  the  Edinburgh  Municipal  Extension  Act,  1856 
(19  and  20  Vict.,  c.  82),  quoted  in  footnote  8,  p.  429. 
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intimation  was  obviously  to  secure  that  the  business  of 
the  burgh  should  not  be  brought  to  a  standstill  by  imme- 
diate resignations,  and  that  sufficient  time  should  be 
secured  to  the  council  to  make  such  arrangements  as 
may  be  considered  necessary  in  view  of  such  contin- 
gencies. It  was  intended,  in  other  words,  as  it  appears 
to  the  writer,  to  protect  the  burgh  against  hasty  resig- 
nations, not  to  limit  the  council  in  the  selection  of  the 
best  men  in  the  council  at  the  time  to  fill  the  offices  at 
its  disposal.  The  election  of  A, — a  bailie,  treasurer,  or 
other  office-bearer — ^to  a  higher  office  does  not  deprive 
the  burgh  of  his  services,  and  in  practice  is  made  without 
requiring  any  formal  resignation  by  him  of  his  inferior 
office.  His  election  to  the  higher  office  is  held  to  vacate 
the  lower,  which  is  usually  filled  up  immediately  after- 
wards. If  this  course  were  not  adopted  considerable 
inconvenience  might  firequently  result.  If,  for  example, 
a  vacancy  were  to  occur  in  the  provostship,  which  the 
council  might  desire  to  fill  by  electing  A.,  one  of  the 
bailies,  to  the  office,  while  it  might  desire  to  elect  B.,  the 
treasurer,  to  the  office  of  bailie,  and  C,  another  office- 
bearer, to  the  office  of  treasurer.  To  require  A.,  B.,  and 
C.  to  resign  successively  with  a  view  to  such  election 
would  cause  at  least  nine  weeks'  delay,  and  three  sepa- 
rate meetings,  while  the  resignation  of  the  three  at  the 
same  time,  in  anticipation  of  their  election  at  one  meet- 
ing, even  if  this  were  not  objectionable  for  other  reasons, 
would  lead  substantially  to  the  same  result  as  is  obtained 
by  the  present  practice.  The  same  practice,  which  has 
never  been  found  to  be  attended  with  disadvantage  in 
Scotland,  seems  to  be  followed  in  England,  where  elec- 
tions of  one  class  of  officers  in  a  corporation  are  made  out 
of  another  and  inferior  class.*  There,  too,  the  efiFect  ol 
the  election  of  A.  from  a  lower  to  a  higher  office,  and  his 
acceptance  of  the  latter,  is  to  vacate  the  former.  His 
divestiture  of  the  former  office  holds,  even  should  the 

^  Grant  on  Corporations,  pp.  210,  21 1. 
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election  to  the  latter  be  for  any  reason  voided.  The 
person  elected  cannot  return  to  the  inferior  office.' 

(19.)  In  practice  the  minutes  of  meetings  are  UBually 
prepared  by  the  clerk  after  the  meetiu^  are  over, 
and  signed  by  the  chairman  afber  the  minute  has  been 
submitted  tu  a  subsequent  meeting.  Objections  to 
minutes  ao  prepared  and  signed  on  the  ground  that 
they  could  not  be  held  as  evidence  per  te  of  what  took 
place  at  the  meetings,  have  invariably  been  repelled," 
Where  a  meeting  was  adjourned  and  the  minute  was  not 
signed,  but  the  minute  of  the  adjourned  meeting  wb 
duly  signed,  this  was  held  to  be  sufficient,  the  meeting 
and  adjourned  meeting  being  regarded  as  one.' 

(20.)  The  maxim,  omnia  praeiumuntur  rite  et  solemniler 
acta  etae,  applies  to  all  meetings  of  town  councils,  com- 
missioners, and  other  public  bodies.  Whilst,  therefore, 
the  minutes  show  that  meetings  were  held,  and  that 
certain  businesB  was  transacted,  it  will  be  presumed,  in 
the  absence  of  clear  evidence  to  the  contrary,  that  the 
meetings  were  duly  summoned  and  properly  conducted ; 
that  the  business  set  forth  in  the  minutes  was  regu- 
larly done,  and  that  all  such  previous  steps  were  taken 
as  were  necessary  to  warrant  the  subsequent  procedure.* 

269.  An  act  of  a  town  council,  commissioners  of  police. 


1  The  King  v.  Huglies,  1826,  5  Bamew.ill  and  Creaawpll  (K.B.),  1826. 

'  Miles  II.  Boii.'h,  aiBt  Noy.  1842,  3  Adolphue  and  EIIU  (Q.B.).  846. 

SouthHmpton  Dock  Company  v.  Rithards,  IWO,  1  Manning  and 
Grainger,  C.B.,  448. 

West  London  Railiray  Oompanj,  28th  Novemher  1843,  3  Adolphus 
andEIIiB(Q.B.).  878. 

Txtndon  and  Brij^hton  Riilway  Compiiny  r.  Fairclougb,  20th,  22il, 
and  26th  April  1841,  2  Manning  and  Grainger,  C.B.,  675. 

Inglis  V.  The  Great  Northfrn  Railway  Company.  19th  and  20th 
April  and  17th  May  1852,  1  Marqueen.  H.  of  L.  C.,  112. 

■  Inglis  V.  Great  Northern  Railway  Compnny,  mipra. 

*  iMWvi  Case,  10th  and  17th  March  183:1,  1  De  Gvz,  Macnaahteu  and 
Gordon  fChanciTy),4ai. 

Grady's  Caao,  14th  and  18th  February  1863,  32  L.I.  (Chancerv), 
S26,  1  Ue  Gcx,  Jones  and  Smith,  488. 

Stanhopo's  Case,  12th  JnnuHry  1865,  L.K.,  1  Chancery,  161. 

Knight's   Chbc,  15th  and  18lh  January  1867,  L.R  ,  2  Chancen,  321. 
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or  other  body  of  public  trustees,  which  may  be  reducible 
on  the  ground  that  one  or  more  of  the  parties  by  whom 
the  act  was  passed  were  disqualified  by  interest,  may  be 
validated  by  subsequent  confirmation  at  meetings  from 
which  the  interested  parties  are  absent,  or  at  which, 
though  present,  they  take  no  part  in  the  confirmatory 
action  by  a  majority  of  the  whole  body  to  whom  no 
objection  applies.^ 

270.  The  maxim  in  actibus  ojfficii  et  processus  credendum 
est  clerico  applies  to  all  minutes  of  town  councils,  commis- 
sioners of  police,  and  other  public  trustees.  Stair  thus 
states  the  law : — "  All  acts  and  deeds  under  the  hands  of 
the  clerks  of  processes  are  probative  writs,  and  the  war- 
rants thereof  are  presumed ;  yet  so  as  if  they  be  recently 
quarrelled,  the  warrants  must  be  produced ;  and  in  the 
case  of  reduction,  upon  improbation  of  the  writs  produced 
as  titles  or  probation,  they  must  be  reproduced,  unless 
they  be  adminiculated,  or  the  tenor  be  proved,  albeit  the 
reduction  be  ex  intervallo.  These  public  writs  prove 
what  was  done  by  the  judge,  or  what  was  said  or  alleged 
by  parties,  but  do  not  prove  that  the  things  alleged 
were  true,  except  in  so  far  as  the  instructions  thereof 
are  expressed  generally  or  particularly."  *  Erskine  states 
the  doctrine  to  the  same  efi*ect.^  This  credit  does  not 
attach  to  statements  by  a  clerk  which  are  not  actus  officii^ 

* 

^  Of  this  there  is  an  illustration  in  Nicol  v.  The  Magistrates  of  Aber- 
deen, 20th  December  1870, 9  Macph.,  306 ;  43  Jur.,  1 36.  At  a  meeting  of 
the  town  council  of  Aberdeen  a  motion  was  carried  to  purchase  one-half 
pro  iiidiviso  of  an  estate  adjacent  to  the  town, — one  of  the  members  of 
council  who  was  present,  and  whose  presence  was  necessary  to  form  a 
quorum,  being  interested  in  the  other  pro  vidiviso  half  of  the  estate. 
At  a  subsequent  meeting  of  council,  at  which  that  member  was  not 
present,  the  resolution  to  purchase  was  confirmed.  The  court  held  that 
the  confirmation  at  the  latter  meeting  obviated  any  objection  which 
might  otherwise  have  been  taken  to  the  validity  of  the  first  resolutioD 
on  the  ground  of  interest. 

»  Stair,  iv.,  42,  10.  *  Erskine,  iv.,  2,  6. 

*  Stuart  and  Others  v.  The  Magistrates  of  Edinburgh,  25th  June  1697, 
Fount,  Mor.,  12,536.  In  this  case  an  action  was  brought  against  the  magis- 
trates for  repayment,  under  the  Act  1695,  c.  25,  of  certain  fines  which 
had  been  imposed  on  the  pursuers  for  absenting  themselves  from  church 
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But  when  the  minute  sets  forth  proceedings  which 
it  was  the  duty  of  the  clerk  to  record,  it  will  be  ac- 
cepted as  legal  evidence  of  what  took  place,  and.parole 
proof  of  the  minute  being  erroneous  will  not  be  admitted, 
unless,  possibly  when  the  alleged  error  was  pointed 
out  at  the  time,  and  the  objection  insisted  in.^  It  has 
accordingly  been  held  that  the  records  of  a  burgh 
afiFord  the  proper  proof  of  what  was  done  at  the  election 
of  magistrates,*  and  as  to  whether  certain  persons  were 
members  of  council.^  The  appointment  of  an  oflScer  by 
the  magistrates  and  council  may  also  be  proved   by 


and  attending  conventicles,  and  which  fines,  it  appeared  from  the  decreets 
produced,  had  been  paid  at  the  bar  and  appliea  to  the  town^s  use.  The 
Lords,  however,  would  *'  not  sustain  the  clerk^s  assertion  in  the  decreet, 
that  the  fine  was  converted  to  the  town^s  use,  to  be  probative  per  je, 
that  not  being  acttis  officii  wherein  clerks  are  to  be  credited,  else  they 
might  bind  great  debts  upon  the  incorporation." 

^  Ogilvy  V.  The  Magistrates  of  Edinburgh,  6th  Februaiy  1810,  15 
F.G.,  663.  In  this  case  a  minute  of  the  Incorporation  of  Wrights  and 
Masons  was  objected  to  as  inaccurate,  and  parole  proof  was  tendered 
that  the  clerk  had  erroneouilj  entered  certain  votes.  The  objection 
had  been  taken  at  the  time,  but  had  not  been  insisted  in  before  the 
meeting  broke  up.  In  these  circumstances  the  court  held  the  minute  to 
be  legal  and  authentic  evidence,  and  repelled  the  objections  made 
thereto.  In  deciding  the  case  the  bench  observed,  with  reference  to  the 
inquiry  demanded  into  the  state  of  the  votes,  '^  that  there  was  on  that 
subject  evidence  from  minutes  certified  bj  a  proper  officer,  which  must 
be  held  to  be  prima  facie  good  evidence  in  a  court  of  law ;  that  to 
impugn  the  evidence  it  was  not  said  that  the  votes  had  not  been  called, 
or  that  the  election  had  not  been  carried  on  according  to  usual  form, 
nor  was  any  charge  brought  of  fraud  or  partiality  on  the  part  of  the 
clerk ;  that  if  any  error  was  suspected  to  have  been  committed,  imme- 
diate redress  should  have  been  demanded  before  any  one  left  the  meet- 
ing ;  that  no  doubt  a  protest  appeared  to  have  been  taken,  but  the 
answer  by  the  clerk  seemed  to  have  been  reckoned  sufiicient,  and  the 
demand  for  a  scrutiny  to  have  been  no  further  insisted  on ;  that  this  term 
scrutiny  indeed,  in  usual  practice,  meaned  the  inquiry  into  and  ascertain- 
ing the  right  of  the  electors,  and  not  the  ascertaining  the  number  of  votes ; 
that,  what  might  have  been  the  case  if  there  had  been  a  demand  at  the 
time,  before  the  meeting  separated,  to  correct  any  errors  that  were  sus- 
pected to  have  been  committed,  and  this  demand  had  been  refused,  it 
was  not  necessary  to  determine.  But  that  the  plea  of  the  complainer 
was  nothing  else  than  an  attempt  to  set  aside  and  redargue  the  minutes 
by  parole  evidence,  for  the  examination  of  the  voters  was  just  the 
evidence  of  vntnesses,  an  attempt  which  could  not  be  sanctioned.^' 

3  Gardner  v.  Reekie,  4th  February  1828,  Murray's  Jury  Court 
Cases,  438. 

»  Black  V,  Campbell,  7  th  May  1819,  5  Dow,  28. 
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minutes  entered  in  the  records  of  the  burgh  ;^  a  commis- 
sion on  stamped  paper  is  not  necessary. 

Extracts  from  these  records,  to  be  admissible  as 
evidence  must  be  prepared  under  official  care,  and 
be  authenticated  by  the  proper  officer.  Accordingly, 
as  it  is  not  the  province  of  a  judge  to  authenticate 
extracts  of  his  own  decrees,  an  extract  of  a  decree  by 
a  commissary  judge,  signed  by  him  in  the  absence  of  the 
clerk  of  court,  was  held  to  be  null,*  and  copies  of  pro- 
ceedings before  a  magistrate,  certified  by  him,  were  held 
to  be  inadmissible.* 

Copies  of  writings  in  official  custody,  and  even  copies 
of  documents  as  entered  in  public  records,  are  in  some 
cases  admissible,  but  these  copies  must  in  all  cases  be 
certified  by  the  proper  officer. 

So  in  an  action  as  to  the  usage  of  a  burgh  in  refer- 
ence to  the  admission  of  freemen,  a  copy  of  the  seal  of 
cause  entered  in  the  books  of  a  corporation  was  admitted 
as  evidence.^ 


^  Hunter  v.  Hill,  11th  July  1833,  11  S.,  989 ;  Aitken  v.  Brydone, 
28th  March  1861,  23  D.,  838. 

9  M'Douall  V,  The  Prior  of  Ardchattan,  10th  January  1623,  Mor., 
12,180. 

»  Carmichaol  and  Melville,  22d  April  1826,  P.  Shaw's  JuBt.  Cases,  137. 

*  Hope  v.  The  Magistrates  of  Selkirk,  26th  December  1827, 4  Murray's 
Jury  Court  Cases,  391. 
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APPENDIX  No.  I. 


ANNO  TERTIO  AND  QUARTO 

GULIELMI    IV.     REGIS. 


CAP.  LXXVI. 


An  Act  to  alter  and  amend  the  Laws  for  the 
Election  of  the  Magistrates  and  Councils  of  the 
Royal  Burghs  in  Scotland. — [28th  August  1833.] 

WHEREAS  the  Right  of  electinff  the  Common  Councils 
and  Magistrates  of  i^e  Royal  Burgns  of  Scotland  appears 
to  have  been  originally  in  certain  large  Classes  of  tne  In- 
habitants of  such  Biurghs,  by  the  Abrogation  of  which 
ancient  and  wholesome  Usage  much  Loss,  Inconvenience, 
and  Discontent  have  been  occasioned,  and  still  exist ;  for 
Redress  and  Prevention  whereof  it  is  expedient  that  an 
immediate  Remedy  be  applied,  and  that  tne  close  System 
of  Election  now  practised  in  these  Burghs  should  be 
forthwith  abolifihea,  and  their  ancient  &ee  Constitutions 
substantially  restored:  Be  it  therefore  enacted  by  the 
King's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  That  ifrom  and  after  the 
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Ei"rtM»  ol  Period  when  this  Act  shall  come  into  operation  the  Riglit 
w'^be  "^  electing  the  Town  Councils  in  all  such  Burghs  respeo- 
qiulified.    tively  (except  in  those  contained  in  Schedule  (F)  to  (Aw  Act 
annexed^)  shall  be  in  and  belong  to  all  such  Persons,  and 
z  &  S  w.    to  such  only,  (except  as  herein-after  excepted,)  as  are  or 
4.  e.  65.     gijaj]  j^g  qualified,  as  Owners  or  Occupanta  of  Premises 
within  the  Royalty,  whether  original  or  extended,*  of  any 
such  Burgh,  to  vote  in  the  Election  of  a  Member  of  Parlia- 
ment for  such  Burgh  by  virtue  of  an  Act  passed  in  the 
Second  and  Third  Year  of  the  Reign  of  His  Majesty  King 
William  the  Fourth,  intituled  An  Act  to  amend  the  Re- 
presentation OF  THE  "People  DJ  Scotland,*  and  as  areduly 
registered  as  such  Voters  in  the  Registers  Ay  the  said  recited 

"  The  Monicipftl  EHeedooi 

*  See  the  Acta  20  &  21  Victoria,  cip.  70,  entitnled,  "  An  Act  to  pro- 
Tide  for  tbe  extensioa  of  the  boandanes  of  Burghs  in  Soothind,"  Stc, 
and  :j4  &  26  Victoria,  cap.  36,  entitnled,  "An  Act  to  amend  the 
BoDDdaricB  of  Burghs  Extension  (Scotland)  Aot." 

•  Or  by  lirtne  of  "  The  Kepreeentation  of  the  People  Scotland)  Ajit 
IB6S,"  (31  and  S2  Victoria,  c.  48).  See  section  3  of  "  The  Mnnidpal 
Elections  Amendment  (Scotland)  Act  1S68." 

The  following  sections  of  the  Act  S  &  3  Will.  IV.,  cap.  65,  define  tfa« 
qttalifications  thereby  prt'scribed  : — 

"11.  And  be  it  enacted,  Tlat  every  person,  not  subject  to  soy  legal  in- 
capsci^,  shsU  be  eoldtled  to  be  registered  ss  hereinafter  directed, 
and  to  vote  at  electJona  for  any  tJ  the  Cities,  Burghs,  or  Towns, 
or  Districts  of  Cities,  Burghs,  or  Towns,  hereinbefore  meationed,  who 
when  the  Sheriff  proceeds  to  consider  bis  claim  for  Registration,  shall 
have  been,  for  a  period  of  not  ttws  than  Twelve  Calendu-  Months  next 
OTevious  t«  the  last  Day  of  AuousT  in  the  present  or  the  last  Day  of 
JCLT  in  any  future  year,  in  the  Occupancy,  either  as  Prowietor, 
Tenant,  or  Liferenter,  of  any  House,  Warebause.  Counting  Eouae, 
Shop,  oc  ether  building  within  the  limits  of  such  City,  Bui^  or 
Town,  which,  either  sepatatelv  or  jointly  with  any  other  House, 
Warehouse,  Counting  House,  Shop,  or  other  Building  witlun  tbe  same 
Limits,  or  with  any  Land  owned  and  occupied  by  I''",  or  occupied 
under  the  same  Landlord  and  also  situate  within  the  same  limita, 
■hall  be  of  the  yearly  value  of  Ten  Pounds  ;  Provided  always,  that 
tbe  Claimant  shall  have  paid,  on  or  before  the  Twentieth  day  of 
AdouhT  in  Che  present,  or  the  Twen&th  day  of  JuLT  in  any  future 
year,  all  assessed  Taxes  which  shall  have  became  payable  by  him  m 
respect  of  such  Premises  previously  to  the  Sixth  day  of  April  then 
preceding  ;  Provided  also,  that  no  such  person  shall  be  enUtled  to  be 
registered  or  to  vote  in  the  preaent  or  any  future  year  unless  he  shall 
have  resided  for  Six  Calendar  Months  next  previous  to  the  last  day  of 
AuoCST  ill  the  present,  or  the  last  day  of  July  in  any  future  year 
within  Buoh  City,  Buigh,  or  Town,  or  witlun  Seven  Statute  Miles  of 
some  part  thereof :  Provided  also,  that  peraous  so  resident  shall  be 
entitled  to  be  registered  sod  to  voto  if  they  are  the  true  owners  of 
tuoh   Premitea   as   are   hereinbefore   mentioned,  within  such  City, 
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Act  appointed  to  be  kept,^  and  also  in  all  stich  Persons  who 
are  possessed  of  the  Qualification  described  in  the  said 

Burgh,  or  Town,  of  the  yearly  yalue  of  Ten  Pounds  or  upwards, 
although  they  should  not  occupy  any  Premises  within  its  limits,  or 
although  the  premises  actually  occupied  hy  them  should  he  of  less 
yearly  value  than  Ten  Pounds ;  and  that  the  hushands  of  such 
Owners  shall  be  entitled  to  vote,  either  in  the  lifetime  of  their  wives, 
or  after  their  death,  if  then  holding  such  property  by  the  courtesy  of 
Scotlaud  :  Provided  also,  that  no  person  shall  be  entitled  to  be 
registered  or  to  vote  for  any  City,  Bur^h,  or  Town,  who  shall  have 
been  in  the  Receipt  of  Parochial  Bebef  within  Twelve  Calendar 
Months  next  previous  to  the  last  day  of  August  in  the  year  One 
thousand  eight  hundred  and  thirty-two,  or  next  previous  to  the  last 
day  of  JuLT  in  any  succeeding  year." 

"  12.  And  be  it  enacted,  That  the  premises  in  respect  of  which  any  person 
shall  be  deemed  entitled  to  be  registered,  and  to  vote  in  the  election 
for  any  City,  Burgh,  or  Town,  or  District,  shall  not  be  required  to 
have  been  the  same  Premises  for  the  whole  Twelve  Months  of  his 
Occupilncy,  but  may  be  different  premises  (but  always  of  the  requisite 
value)  occupied  in  succession  by  such  Person  ;  provided  always,  that 
such  person  shall  have  paid  aU  the  assessed  Taxes  legally  exigible 
from  nim  in  respect  of  all  such  Premises ;  and  that  where  such 
Premises  shall  be  of  the  yearly  value  of  Twenty  Pounds  or  upwards, 
and  shall  be  jointly  occupied  by  more  than  One  person,  each  of  such 
joint  Occupiers  shall  be  entitled  to  be  registered  and  to  vote,  pro- 
vided his  shares  and  interest  in  the  same  shall  be  of  the  yearly  value 
of  Ten  pounds  or  upwards.'* 

*  Now  the  registers  in  force  at  the  time,  made  up  in  terms  of  the 
Registration  Acts.  See  ^^  The  Municipal  Elections  Amendment  (Scotland) 
Act  1868,''  section  3. 

By  the  Burgh  Voters'  Act,  19  and  20  Victoria,  c.  58,  section  1,  it 
is  enacted,  that  the  clauses  and  provisions  of  the  Act  2  and  3  Will. 
IV.,  c.  65,  '^  enacted  for  the  purpose  of  forming '  registers  of  persons 
entitled  to  vote  in  the  election  of  members  to  serve  in  Parliament  for 
burghs  in  Scotland,  shall  be  and  the  same  are  hereby  repealed,  except 
as  to  any  register"  made  previous  to  the  passing  thereof  (on  2 1st 
July  1856)  ;  and  it  is  enacted  that  the  said  Act,  i.e.,  the  Burgh  Voters' 
Act,  shall  be  taken  to  be  part  of  the  Act  2  and  3  Will.  IV.,  c.  65,  as 
fully  as  if  it  were  incorporated  therewith.  The  act  then  prescribes  the 
way  and  manner  in  which  the  registers  of  voters  in  every  burgh  which 
sends  or  contributes  to  send  a  member  to  Parliament  shall  be  made  up 
by  the  burgh  assessors,  revised  and  corrected  by  the  Sheriff,  and  printed 
and  authenticated  by  the  town  clerk.  And  it  is  enacted  by  section  32 
that  the  register  of  voters  in  any  burgh,  as  completed  by  the  court  of 
appeal  in  each  year  shall,  for  aU  the  purposes  of  the  Act  3  and  4  Will. 
I V .,  c  76,  and  for  all  other  purposes,  come  in  place  of  the  roister  of 
voters  in  such  burgh,  established  by  the  Act  2  and  3  Will.  IV.,  c.  65 ; 
and  so  much  of  the  Act  3  and  4  WUl.  IV.  c  76,  as  enacts  that  the 
town  clerk  of  each  burgh  shall,  on  or  before  16th  of  September  in 
each  year,  make  up  and  complete  the  list  or  roll  of  persons  entitled 
to  vote  in  the  election  of  the  common  coundl  of  the  bmng^*  ^  repealed, 
and  the  said  list  or  roll  shall  be  made  up  and  completed  on  or  before 
the  31st  day  of  October  in  all  future  years.  The  Burgh  Voters'  Act  is 
amended  by  **  The  Representetion  of  the  People  (Scot^tnd)  Act  1868/' 
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recited  Act,*  in  respect  of  the  Property  or  Occupancy  of 
any  House  or  other  Bubject  therein  described  of  the  Value 
thereby  required,  within  the  Royalty  of  any  Royal  Burgb 

'  And  in  the  Act  31  and  32  Victoria,  c.  48.     See  "The  Mimidpa] 
Electiona  Amendment  (Scotland)  Act  1868,"  cection  3. 

The  foltowins  sections  of  the  Act  31  and  33  Tict.,  cap.  48,  define  the 
qualifications  tBereby  prescribed: — 

"  3.  Every  man  Bhsll,  in  and  after  the  je*r  One  ttunuand  eight  hundred 
and  Biity-eigh^  be  entitled  te  be  registered  *a  a  voter,  and,  vhes 
registered,  to  vote  at  elecfoou  far  a  member  or  inemt>en  to  serve 
in  Parliament  for  a  Burgh,  who,  when  the  Bhoriff  proceeds  to  coo- 
uder  hia  Bight  to  be  inserted  or  retuned  in  the  B^jister  of  Toteta, 
ii  qualified  aa  follows  ;  that  is  to  say, 

"  1.  Ib  of  full  age  and  not  subject  to  any  I^al  ineatiaeity ;  and 

"  2.  Is,  and  has  been  for  a  period  of  not  lees  than  Twelve  Caleadsr 

months  next  preceding  the  but  day  of  JuLT,  an  InhaUtant, 

Oocupier  is  (jwner  or  Tenant  of  any  Ihvellilig  House  within 

the  Burgh  : 

"  Provided  that  no  man  shall  under  this  section  be  entitled  to  be 

registered  u  a  voter  who,  at  any  time  during  the  said  Period  of 

Twelve  Calendar  Months  shall  have  been  eiempted  from  payment 

of  Poor  Pates  on  the  groond  of  inability  to  pa;  ;  or  who  shall  have 

fuled  to  pay,  on  or  before  the  Erst  day  of  August  in  the  present,  or 

the  twentieth  Day  of  Jdkk  in  any  lubBequniit  Tear,  all  Poor  Batea 

(if  any)  that  have  become  payable  b;  him,  in  respect  of  said  Dwelling 

House  or  as  an  Inhabitant  of  any  Parish  in  sud  Bui^  up  to  Urn 

preceding  fifteenth  day  of  Mat  ;    or  who  shall  have  been  in  the 

receipt  oF   Parochial    Relief   within  the   Twelve  Calendar   Months 

next  preceding  the  said  last  day  of  JcLT :  Provided  also,  that  no 

man  shall,  under  this  section,  be  entitled  to  be  registered  aa  a  voter 

by  reason  of  his  being  a  Joint  Occujiier  of  any  Dwelling  House." 

ear  One  thi 
registered  s 
register!^,  to  vote  for  a  member  or  members  to  serve  in  PailiamenI 
for  a  Burgh,  who  is  qualified  as  follows  ;  that  is  to  say, 

"  1.  Is  of  full  age  and  not  subject  to  any  legal  incapacity  ;  and 
"  2.  Aa  a  lodger  has  occupied  in  the  same  burgh  separatfily,  and 
as  sole  Tenant  for  the  Twelve  months  preceding  the  last  day 
of  Jdlt  in  any  year.  Lodgings  of  a  clear  yearly  value,  if  lei 
unfurnished,  of  Ten  pounds  or  upwards  ;  and 
"3.  Has  resided  in  such  Lodgings  during  the  Twelve  MoDtfai 
immediately  preoeding  the  last  day  of  Jl'lt,  and  has  churned 
to  be  registered  as  a  voter  at  Um  next  ensuing  Begiitration  ol 

"  13.  Different  Premises  occupied  in  immediate  lucceeeioa  by  any  Penmi 
as  Owner  or  Tenant  during  the  Twelve  Calendar  months  next 
previous  to  the  last  day  of  Jqlt  in  any  year,  shall  have  the  sami 
et^t  in  qualifying  such  person  to  vole  for  a  Burgh  or  ConnQ 
respectively,  aa  a  continued  occupancy  of  the  same  premisea  in  tlu 
manner  herein  provided  :  And  this  provision  shaU  apply  to  tb( 
successive  occupany  of  Premises  in  Countjea  of  the  annuM  value  d 
Fifty  pounds  and  upwards,  as  well  as  to  Premises  which  for  thi 
first  time  under  this  Act  afford  the  qnaliSca' '      •     '  ■    *"       > .     >■ 
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not  now  entitled  to  send  members  to  Parliament :  Pro- 
vided always,  that  all  such  Electors  who  may  be  qualified  as 
hereinbefore  provided  shall  have  resided  for  Six  Calendar 
Month%  next  previous  to  the  last  day  of  June  in  this  and  all 
future  Years  within  the  Royalty  of  such  Burgh,  or  within 
Seven  Statute  Miles  of  some  Part  thereof :  Provided  also,  that 
no  Person  shall  be  entitled  to  vote  who  has  been  in  Receipt  of 
parochial  Relief  or  who  has  been  a  Pensioner  of  any  Coipora- 
tion,  within  Twelve  Months  of  any  such  annual  Election,  or 
for  any  Burgh  for  which  he  may  luive  been  Town  Clerk  at  the 
Time  of  such  Election,  or  at  making  up  the  list  or  Roll  of 
Electors  with  a  view  to  such  Election,^ 

^11.  And  be  it  enacted,  That  every  Person  claiming  to  be  Electors  in 
entitled  to  Vote  in  the  Election  of  the  Council  of  any  Royal  ^^^ 
Burgh  not  now  entitled  to  send  Members  to  Parliament  sliall,  pi^u^^n- 
071  or  before  the  Twentieth  Bay  of  September  in  the  present  tary  Kegb- 
and  the  Twenty-first  Day  of  July  in  any  succeeding    Year,  *®"' 
give  in  his  Claim,  subscribed  by  himself  or  his  Agent,  to  the 
7 own   Clerk  of  such  Burgh,  such  Claim  being  in  the  Form, 
as  nearly  as  may  be,  of  the  first  part  of  Schedule  {A .)  to  this 
Act  annexed,  together  with  any  written   TitU  or  other  Evi- 
dence he  may  choose  to  produce  along  vrith  such  Claim ;  and 
such  Town  Clerk,  immediately  on  receiving  such  Claim,  shall 
mark  upon  it  the  Date  wlien  it  was  delivered  to  him,  by  filling 
up,  as  nearly  as  may  be,  tlie  Form  of  the  Second  Part  of  the 
said  Schedule  (A,)  to  this  Act  annexed^  and  within  Four  Days 
after  the  last  Day  for  receiving  su^h  Claims,  and  after  con- 
sulting with  the  Provost  or  Chief  Magistrate  of  such  Burgh^ 
shall  give  or  cause  to  be  given  Intimation  of  all  such  Claims 
by  affixing  on  the  Church  Doors  of  the  several  Parishes  within 
the  Royalty  of  such  Burgh,  Fourteen  Days  at  least  before  the 
Time  when  such   Claims  are  intended  to  be  taken  into  con- 
sideration, a  written  or  printed  List  of  all  such  Claimants, 
together  with  a  Notice  specifying  the  Place  where  and  the  Day 
and  the  Hour  at  which  such  Claims  are  to  be  considered;  and 
the  said  Notice  shall  also  bear  that  any  objection  to  such 

*  The  qxialification  for  the  municipal  franchise  is  now  the  same  in  all 
respects  as  the  qualification  for  the  parliamentary  franchise.  See  ^^  The 
Municipal  Elections  Amendment  (Scotland)  Act  1 868,*'  sections  3,  4,  5, 
and  6;  and  "The  Municipal  Elections  Amendment  (Scotland)  Act 
1870,"  section  6. 

*  Section  2  is  superseded  by  '^  The  Municipal  Elections  Amendment 
(Scotland)  Act  1870,"  sections  6  and  7  of  which  provide  for  the  prepara- 
tion of  municipal  registers  in  royal  burghs  tiiat  do  not  return  members 
to  parliament. 
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ClaimJt  mil  be  at  the  same  time  taken  into  canriderationf  pro- 
vided such  Objections  shall  be  lodged  with  the  Town  Clerk 
and  intimated  to  the  Party  objected  to,  by  either  delivering  a 
Copy  of  the  Objection  to  him  personally^  or  leaving  the  same 
at  his  Dwelling  House,  or  transmitting  it  to  him  oy  Post, 
Seven  Days  precious  to  the  Day  appointed  for  considering  the 
same  and  deciding  upon  stich  Claims  (all  such  Objections 
being  signed  by  the  Party  objecting  or  his  Agent,  and  being 
drawn  up,  as  nearly  as  may  be,  in  t/ie  Form  of  the  Schedule 
(B.)  to  this  Act  annexed);  and  the  Persons  claiming  and  the 
Persons  objecting  to  such  Claim  sliall  have  Access  to  see  such 
Claims  and  Objections  in  the  loicn  Clerics  Office  at  all  seasonr 
able  Hours,  without  Payment  of  any  Fee  for  such  Inspection, 
and  to  obtain  extracts  therefrom,  paying  for  any  copy  or  Ex- 
tract of  the  same  at  the  Rate  of  Sixpence  for  every  Seventy-two 
Words :  Provided  always,  that  every  such  Chief  Magistrate 
sliall  be  obliged,  within  Four  Days,  after  the  said  Twenty-first 
Day  q/"  July,  to  fix  on  and  communicate  to  the  Town  Clerk  a 
Day  for  taking  such  Claims  and  Objections  into  consideration, 
which  Day  shall  not  be  less  than  Twenty  or  more  th/zn  Twenty- 
five  Days,  after  the  said  Twentieth  Day  of  September  in  Ae 
present  and  the  said  Twenty-first  Day  0/ July,  in  all  future 
years. 

Assessors  *///.  And  bc  it  cnactcd.  That  the  Provost  or  Chief  Magis- 
w  be  ap-  trate,  or,  in  case  of  his  A  bsence  or  Disability,  the  Senior  Magis- 
^^  trate  capable  of  attending  in  each  such  Burgh,  shall,  if  required 

by  any  Three  or  more  Persons  claiming  or  objecting  as  afore- 
said, previous  to  the  Day  appointed  for  the  Consideration  of 
such  Claims  and  Objections,  m4ike  choice  of  and  appoint  a 
Person  of  the  Profession  of  the  Law  to  be  an  Assessor  or 
Assistant  to  him  in  the  Decision  thereof,  such  Assessor  being 
always  an  Advocate  or  a  Writer  to  the  Signet,  or  a  Solicitor  of 
Supreme  Courts,  or  a  Procurator*  in  Hie  Inferior  Courts,  of 
not  less  t/ian  ihree  Years  standing  respectively;  and  such 
Pwvost  or  Chief  or  Senior  Magistrate  and  Assessor  slmlL  at  the 
Hour  appointed,  proceed  to  consider  the  Claims  and  Objections 
lodged,  and  shall  hear  the  Parties  or  tlieir  Agents  thereupon^ 
and  receive  all  competent  Evidence  which  either  Party  may 
produce  in  support  of  his  Claim  or  Objection  respectively ;  but 
no  unntten  Pleadings  shall  be  admitted^  nor  any  Record  kept 

^  Section  3  is  superseded  by  ^^  The  Municipal  Elections  Amendment 
(Scotland)  Act  1870/*  sections  G  and  7  of  wnich  provide  for  the  pre- 
paration of  municipal  registers  in  royal  burghs  which  do  not  return 
members  to  parliament. 
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of  the  Proceedings^  except  that  the  Magistrate  or  Assessor  sliall 
make  a  Note  of  iJie  Witnesses  who  may  be  examined^  and 
authenticate  by  his  Sigtiature  any  document  or  written 
Evidence  which  may  be  produced ;  and  no  other  Witnesses 
sliall  be  examined,  and  no  other  Docwnents  produced,  in  any 
Court  of  Review,  tlian  tliose  so  noted  and  authenticated ;  and, 
where  satisfied  that  the  Claim  is  good,  the  said  Magistrate 
sliall  write  the  Word  thereon  ^*  Admit,**  and  sign  his  Name 
thereto,  and,  where  satisfied  tJiat  the  Claim  is  bad,  he  sliall 
write  thereon  the  Word  *  Reject**  and  sign  his  Name  thereto ; 
and  where  the  Claim  shall  be  sustained,  the  Claimants  Name 
shall  be  enrolled  or  entered  by  Hie  Town  Clerk  of  such  Burgh 
in  tlie  List  or  Roll  of  Electors  to  be  kept  for  such  Burgh  in 
manner  hereinafter  directed. 

^IV,  And  be  it  enacted.  That  the  respective  Town  Clerks  of  Lists  of 
each  Royal  Burgh  shall,  on  or  before  the  Twentieth  Day  of^^^^^ 
October  in  the  present  and  on  or  before  the  Sixteenth  Day  of  ®^  ' 
September  in  all  future  Years,  make  up  and  complete  a  List 
or  Roll  of  Persons  entitled  to  vote  in  the  Election  of  the  Com- 
mon Council  of  such  Burgh  in  manner  following;  videlicet, 
the  Town  Clerk  of  each  Burgh  which,  in  virtue  of  the  said 
recited  Act,  sends  either  severally,  or  in  combination  with  any 
other  Burgh  or  Burghs,  a  Member  or  Members  to  Parliament, 
shall  make  up  and  complete  such  List  by  transferring  from  the 
Parlinmentary  Register  for  such  Burgh  to  such  List  or  Roll 
the  Names  of  all  the  Voters  contained  in  such  Register  entitled 
to  vote  in  the  Election  of  a  Member  of  Parliament  as  are  so 
registered  in  respect  of  Properties  situated  within  the  Royalty, 
whether  original  or  extended,  of  such  Burgh,  without  requiring 
any  Claim,  or  admitting  any  Objection  against  the  Persons  so 
registered;  and  the  respective  Town  Clerks  of  such  of  the 
Royal  Burghs  as  do  not  now  send  or  contribute  to  send  a 
Member  to  Parliament  shall  in  like  manner  make  up  a  com- 
plete List  or  Roll  of  all  the  Persons,  qualified  in  manner 
aforesaid,  who  shall  have  been  admitted  as  Electors  by  the 
Chief  or  Senior  Magistrates  of  such  Burglis  respectively  in 
nvanner  hereinbefore  directed. 

'  Section  4  is  modified  as  regards  royal  burghs  which  send  or  con- 
tribute to  send  a  member  to  Parliament,  by  ^^^e  Municipal  Elections 
Amendment  ^Scotland)  Act  1868,"  section  6  of  which  provides  for 
municipal  registers  in  such  royal  burghs  being  made  up  on  or  before  31st 
October  in  each  vear ;  and  is  superseded  as  regards  burghs  which  do 
not  send  or  contribute  to  send  a  member  to  Parliament,  by  *^  The  Munici- 
pal Elections  Amendment  (Scotland)  Act  1870,'*  sections  6  and  7  of 
which  provide  for  the  preparation  of  municipal  registen  in  such  burghs. 
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UrtitoU  "K  And  be  it  enacted,  That  each  Toum  CUrk  shall,  in 
^"P^J™  every  succeeding  Year,  keep  hit  List  or  Roll  of  Electors  in  the 
Tovm  Clerics  Offi.ce,  or  other  place  appointed  for  keeping  the 
Records  of  such  Burgh,  accessible,  witJiout  Fees,  at  all  seaaon- 
abU  Hours,  from  the  First  to  the  Tenth  Day  of  August ;  and 
within  Five  Days  after  the  last  of  these  Days  any  Person 
intending  to  object  to  the  continuance  of  any  Name  on  the  said 
List  or  Roll  in  any  Burgh  not  contained  in  the  said  recited 
A  ct  shall  be  bound  to  give  in  his  Objections  to  such  Town  Clerk, 
in  the  same  way  and  manner,  and  to  be  disposed  of  by  anch 
Town  Clerk  and  Provost  or  Chief  or  Senior  Magistrate  and 
Assessor  in  all  respects,  as  Objections  against  original  Claims 
are  Itereinbefore  and  after  directed  to  be  disposed  of;  and  each 
Town  CUrk  in  such  Burghs  shall,  on  or  before  tf^  Tenth  Day 
of  September  in  each  such  Year,  proceed  to  correct  and  com- 
plete such  List  or  Roll  of  Electors  by  removing  therefrom  all 
the  Names  to  which  such  Objections  shall  have  been  stiatcUned, 
and  also  the  Names  of  any  Persons  who  may  be  known  to  haoe 
died  since  such  List  or  Roll  was  last  completed,  and  shall  also 
insert  in  such  List  or  Roll  the  Names  of  any  Persons  who  shall 
respectively  have  been  admitted  as  Electors  by  the  Provost  or 
Chief  or  Senior  Magistrate  of  suck  Burghs  respectively,  in 
manner  hereinbefore  directed;  and  each  Town  Clerk  in  the 
Burghs  contained  in  the  said  recited  Act  shall  in  like  manner 
correct  and  complete  his  List  of  Electors,  on  or  before  the 
Sirteenth  Day  of  September,  by  removing  therefrom  the 
Names  of  such  as  may  have  died,  and  adding  the  Names  of 
those  who  may  have  been  inserted  tn  the  Register  appointed  by 
the  said  recited  Act  since  it  was  ?nade  up  in  the  previous  Year, 
in  reipect  of  Premises  situate  within  the  Royalty  of  any  such 
Eitraota  Burgh  ;  and  all  Persons  interested  shall  be  entitled  to  Ejctraets 
i^"'Ld°  "'^  /roiH  the  said  Lists,  paying  the  Town  Clerk  for  every  Extract 
at  the  Rate  of  Sixpence  for  every  Seventy-two  Horde  con- 
tained i/tercin. 

Appeal  to       '  ly.  And  be  it  enacted,  That  if  either  Party  shall  be  dis- 

the  Court 

of  K«vie»        >  ggg  note  to  seclion  4. 

"i'te"A^t  '  ^y  '"^•'*  Representation  of  the  People  rScoUand)  Act  1868," 
sectioD  23,  all  tuactmenta  then  exuiriDg  regaroiug  ap^b  from  the 
judgmeuts  of  aheriSb  in  Kegutratiou  Courta  for  countiea  and  burghi 
were  repealed,  and  in  lien  thereof,  a  new  Appeal  Coort  was  conatituMd 
for  both. 

Bj  "  The  Municipal  Elections  Amendment  (Scotland)  Act  1868," 
section  IS,  the  shenff  of  the  county  wu  subatitnted  for  the  court  of 
review  prescribed  b;  this  section. 
See  note  to  section  4. 
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satisfied  with  the  Decision  of  the  Provost  or  Chief  Magistrate 
and  Assessor,  admitting  or  rejecting  any  Claimant  for  the 
Right  of  electing  Councillors,  in  any  Burgh  not  contained  in 
the  said  recited  Act,  it  shall  be  competent  to  such  Party,  toithin 
Two  Days  of  the  Date  of  the  Decision,  but  not  thereafter,  to 
appeal  to  the  Court  of  Review  appointed  by  the  said  recited 
Act  for  deciding  upo7i  Appeals  as  to  tJie  Registration  of  Voters 
for  Members  of  Parliament  for  the  District  vnthin  which  such 
Burgh  may  be  situate,  the  Appellant  always  giving  Notice, 
within  the  Time  above  speci/ied,  to  the  Town  Clerk  of  such 
Burgh  and  to  the  opposite  Party,  of  such  Appeal,  the  Notice 
to  the  said  Party  being  either  delivered  personally,  left  at  his 
Dwelling  Place,  or  transmitted  tlirough  the  Post  Office,  and 
producing  to  the  Court  of  Appeal  Evidence  of  such  Notice 
before  such  Appeal  shall  be  heard;  and  it  shall  be  competent 
for  such  Court  of  Appeal,  if  it  shall  affirm  the  Judgment 
appealed  from,  to  find  Expenses  due  by  the  Appellant,  and  to 
decern  for  the  same ;  and  upon  Production  of  the  Judgment  of 
such  Court,  or  an  Extract  thereof,  to  the  Town  Clerk,  Keeper 
of  the  List  or  Roll  of  Electors  of  siLch  Burgh,  such  Tovm 
Clerk  shall  forthwith,  where  necessary,  alter  and  correct  such 
lAst  or  Roll  in  accordance  with  the  Judgment  of  such  Court ; 
and  the  Sheriffs  acting  in  such  Courts  of  Appeal  shall  always 
proceed  to  the  Consideration  of  Appeals  under  this  Act  im- 
mediately after  they  have  disposed  of  all  the  Appeals  under  the 
said  recited  Act,  and  shall  be  entitled  to  add  the  Periods  of 
Time  during  which  they  may  be  exclusively  occupied  with  the 
said  Appeals  under  this  A  ct  to  the  Periods  occupied  with  the 
said  other  Appeals,  and  to  make  the  same  Charges  for  the 
Time  so  occupied  in  their  Accounts  in  Exchequer  as  is  by  the 
said  recited  Act  provided  as  to  the  said  other  Appeals. 

Vn.  And  be  it  enacted,  That  the  several  Burghs  con-  Certain 
tained  in  the  Schedule  marked  (C.)  to  this  Act  annexed  ^*5?^,^ 
shall  be  divided  into  Wards  or  Districts,  which,  together  intoWard« 
with  the  Number  of  Councillors  to  be  chosen  by  each  such  and  Dia- 
Ward  or  District,  shall  be  fixed  and  ascertained  by  the  Jf  ^  ^y 
Commissioners  named  and  appointed  by  His  Majesty  to  gi^J^ 
inquire  into  and  report  upon  the  Condition  of  the  several 
Burghs  and  Towns  of  SCOTLAND  by  virtue  of  a  Commission 
dated  on  the  Fifteenth  Day  of  July  in  the  present  year  ;^ 

*  The  sub-division  of  the  burghs  here  referred  to  into  wards  or 
districts,  and  the  number  of  councillors  to  be  annuall/  elected  in  each 
of  Buch  wards  or  districts,  were  duly  reported  by  the  eomminonerB  to 
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and  such  Commissioners  shall  have  regard  to  its  being  the 
Pm^ort  and  Meaning  of  this  Act  that  the  Number  of 
Wards  shall  be  such  that  each  Ward  shall,  at  the  first 
Election  to  be  made  under  this  Act,  choose,  as  nearly  sb 
may  be,  the  Number  of  Six  Councillors,  and  at  the  subse- 
quent annual  Elections  in  each  succeeding  Year  the  Num- 
ber of  Two  Councillors;  and  the  said  Commissioners  shall, 
upon  such  Division  being  made  and  completed,  report  the 
same  to  His  Majesty's  Privy  Council,  who  shall  cause  such 
Report  to  be  published  by  Royal  Proclamation  in  the 
Gazette ;  and  the  Number  and  Limits  of  such  Districts, 
and  the  Number  of  Councillors  to  be  elected  by  each  such 
f  District,  being  so  fixed,  reported,  and  published,  shall  be 

held  and  taken  to  be  a  Part  of  this  Act,  in  the  same  Man- 
ner and  to  the  same  Effect  as  if  the  same  were  particularly 
set  forth  and  enacted  herein. 

Councils  to      1  vm.  And  be  it  enacted,  That  (with  and  under  the  Ex- 
be  chosen.  ^ 

the  Privy  Council,  and  thereafter  published  by  royal  proclamation,  dated 
16th  October  1833.    See  the  London  Gazette,  18th  October  1838. 

^^The  Municipal  Elections  Amendment  (Scotland)  Act  1868,**  see* 
tion  16,  provided  that  each  burgh  divided  into  wards  at  the  time  of  its 
passins  [Slst  July  1868]  for  the  purpose  of  electing  town  council-' 
lors,  should  be  re-divided  into  the  same  number  of  wards,  arrange  with 
the  view  of  accommodating  the  enlarged  constituency  created  by  virtue 
of  the  Act  31  and  32  Vict.,  c  48.  Section  17  of  the  same  act  provides 
for  all  royal  or  parliamentary  burghs,  havinjgr  by  the  census  last  taken 
a  population  of  above  10,000  persons,  being  divided  into  wards.  Under 
the  powers  conferred  by  the  section  last  referred  to,  several  burghs  have 
been  divided  into  wards.     See  also  note  2  to  section  1. 

See  section  8  of  ^^The  Municipal  Elections  Amendment  (Scotland) 
Act  1870,*^  as  to    municipal  elections  in  burghs  divided  into  wards  > 
under  *^  The  Municipal  Elections  Amendment  (Scotland)  Act  1868.*' 

»  By  "  The  Municipal  Elections  Amendment  (Scotland)  Act  1868,** 
section  9,  it  is  enacted,  that  it  ^^  shall  not  be  competent  to  elect  any 
person  to  the  office  of  town  councillor  in  any  royal  or  parliamentary 
burgh  in  Scotland,  unless  the  name  of  such  person  shall  have  been  inti- 
mated to  the  town  clerk  of  such  burgh,**  in  manner  therein  provided. 

The  mode  of  taking  the  poll  in   all  contested  municipal  elections 

is  altered  by  "  The  Ballot  Act  1872 ;  **  and  vote  by  ballot  is  substituted 

for  an  open  poll  and  voting  by  signed  lists.    By  section  20,  sub -section  (7) 

{  of  that  act,  it  is  enacted  that  ^^  a  municipal  election  shall,  except  in 

so  far  as  relates  to  the  taking  of  the  poll  in  the  event  of  its  being 
contested,  be  conducted  in  the  manner  in  which  it  would  have  been 
conducted  if  this  act  (the  Ballot  Act)  had  not  been  passed."  And 
sub-section  (2)  of  section  22  of  the  same  act  provides  that  ^^all  muni- 
cipal elections  shall  be  conducted  in  the  same  manner  in  all  respects  in 
which  elections  of  councillors  in  the  royal  burghs,  contained  in  Schedule 
(C.)  to  the  Act  of  3  and  4  Will.  IV.,  c.  76, .  .  .  are  directed  to  be 
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ceptions  hereinafter  provided)  upon  the  First  Tuesday  of 
November  next  the  Electors  qualified  and  entered  in  the 
List  or  Roll  made  up  as  aforesaid  shall,  in  each  of  the  said 
Royal  Burghs  not  contained  in  Schedule  (F.)^  to  this  Act 
annexed,  choose  from  among  such  of  their  own  Number  as 
either  reside  within  the  Boimdaries  assigned  to  such 
Burgh  by  the  said  recited  Act,  or  as  may  carry  on  Busi- 
ness or  reside  within  the  Royalty  thereof,  such  a  Number 
of  Councillors  as  by  the  Set  or  Usage  of  each  Burgh  re- 
spectively at  present  constitutes  the  Common  Coimcil  of 
such  Burgh,  or  where  such  number  admits  of  Variation, 
then  the  smallest  Nmnber  which  may  by  the  existing  Set 
and  Usage  constitute  a  full  Council  in  any  such  Burgh,^  in 
manner  following ;  that  is  to  sav,  in  all  such  Burghs  as  are 
contained  in  the  said  Schedule  (C),  and  divided  into 
Wards  or  Districts  as  aforesaid,  the  qualified  Electors  of 
each  District  whose  Names  shall  be  in  the  said  List  or 
Roll  of  such  Electors  shall,  at  some  Place  or  Places  to  be 
appointed  for  each  such  Ward  or  District,  of  which  Intima- 
tion shall  be  made  by  Notice  affixed  on  the  Church  Doors 
of  the  several  Parishes  of  such  Burgh  Ten  Days  at  least 
previous  to  such  Election,  proceed  to  elect,  from  and 
among  the  Persons  contained  in  the  List  or  Roll'  of  the 
whole  Electors  for  such  Burgh,  as  many  Councillors  for 
such  Burgh,  being  either  resident  or  personally  carrying 
on  Business  as  herein-before  provided,  as  shall,  by  the 
Report  of  the  Commissioners  aforesaid,  and  the  Proclama- 
tion thereof  aforesaid,  have  been  fixed  and  ascertained  as 
the  Number  of  Councillors  to  be  elected  in  each  such 
Ward,*  by  open^  Poll,  to  be  taken  in  the  Presence  of  the 
Provost  or  Chief  or  Senior  Magistrate  of  such  Burgh,**  or  of 

conducted  by  the  Acts  in  force  at  the  time  of  the  passing  of  this  act "  (the 
Ballot  Act,  18th  July  1872)  ^*  as  amended  by  this  Act ;  and  all  such  Acts 
shall  apply  to  such  elections  accordingly." 

•  Schedule  (F.)  is  repealed  by  section  3  of  "  The  Municipal  Elections 
Amendment  (Scotland)  Act  1868.** 

'  The  Act  15  and  16  Vict.,  c.  32,  sectionsZ  and  3,  altered  the  number  of 
the  magistrates  and  councillors  in  certain  of  the  royal  burghs  in  Scot- 
land.    See  the  schedule  appended  to  that  Act. 

*  See  notes  to  section  7  and  16  of  this  Act. 

•  Section  8  is  repealed  by  schedule  Fifth  of  "The  Ballot  Act  1872," 
in  so  far  as  it  provides  that  the  election  shall  be  by  "  open  poll." 

*  The  Act  15  and  16  Vict.,  c.  32,  was  passed  to  make  provision  for 
the  case  of  the  provost  and  all  the  magistrates  of  any  burgh  being  in- 
cluded in  the  third  part  of  the  council  going  out  of  office  in  any  one  year, 

B 
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a  legal  Substitute  or  Substitutes  to  be  appointed  by  him 
to  officiate  and  preside  at  the  Polling  Place  or  Polling 
Places  in  each  such  Ward  or  District,  from  among  the 
Persons  of  the  Law  described  and  qualified  as  aforesaid 
in  relation  to  the  Assessor  to  be  appointed  by  any  Chief 
Magistrate,  to  judge  of  the  Claims  of  Enrolment  to  be 
made  as  aforesaid  ;^  and  the  Town  Clerks  of  such  Burghs, 
or  the  Persons  who  may  be  appointed  by  the  Provost  or 

whereby  their  powers  cense  before  their  successors  are  elected.  B7  section 
5  of  that  act  it  is  enacted,  that  whenever  such  an  event  shall  occur,  the 
provost  and  magistrates  shall  nevertheless  retain  and  continue  to  exercise 
all  the  powers  and  functions  of  their  several  offices  until  the  election  and 
coming  into  office  of  their  successors,  but  they  shall  not,  after  the  period 
of  their  so  going  out  of  office,  be  entitled  to  act  or  vote  as  councillors. 
In  such  a  case,  the  provost,  though  included  in  the  third  of  the  council 

I  retiring,  will  act  as  a  ^^  returning  officer,"  under  the  Ballot  Act  1872, 

making  all  the  requisite  arrangements  connected  with  the  poll,  and 
appointing  such  *^  presiding  officers  *  (coming  in  place  of  the  substi- 
tutes referred  to  in  this  section)  and  polling  clerks  as  may  be  neces- 
sary. But  a  difficulty  arises,  it  is  believed  in  every  burgh  except 
Edinburgh,  when  the  provost  or  chief  magistrate  is  included  in  the  third 
f  of  the  council  going  out,  while  other  magistrates  remain  in  office.    That 

I  contingency  is  provided  for  by  the  ^^  Edinburgh  Municipality  Extension 

,  Act  1856,"  section  16  of  which  enacts  that  the  appointment  of  substitutes 

I  and  polling  clerks  made  bv  the  Lord  Provost  or  senior  magistrate 

I  immediately  before  an  annual  election  shall  be  valid,  notwithstanding  his 

going  out  of  office  after  making  such  appointment.      There  is,  how- 
'  ever,  no  analagous  provision  in  any  of  the  general  acts  relating  to 

municipal    elections    in    Scotland.      The    difficulty  is   stated    in   the 

Memorial  submitted  to  the  Solicitor-General  (Mr  A.  R.  Clark),  and 

I  Mr    William    Watson,    Advocate,    and    their    opinion    thereon    is— 

^^That  in  all  cases  where  it  is  practicable,  these  appointments  had 
better  be  made  on  the  day  of  the  election,  by  the  returning  officer  who 
enters  upon  office  on  that  day.  But  in  cases  where  that  course  is  not 
practicable,  we  think  that  a  joint  appointment  of  presiding  officers  and 
,  clerks  by  the  provost  and  senior  bailie,  confirmed  by  the  latter  upon 

his  becoming  acting  chief  magistrate,  would  be  sufficient  compliance 
with  the  Act."    See  Memorial  and  Opinion,  Appendix  XV. 

'  See  section  3.     Difference  of  opinion  having  existed  as  to  whether 

the  provisions  of  this  act,  in  regard  to  the  Qualifications  of  these   ^^  sub- 

•  stitutes,"  apply  to  the  ''  presiding  officers     whom  the  returning  officer 

is  empowered  by  the  Ballot  Act  to  appoint,  the  Solicitor- General  and 
Mr  Watson  were  consulted,  and  expressed  an  opinion  that  ^^  presiding 
officers  or  substitutes  appointed  to  superintend  the  poll  at  stations  under 
the  Ballot  Act  must  still  possess  the  qualifications  prescribed  by  this 
section.  The  provisions  of  the  Ballot  Act,"  they  add,  ^^  do  not  appear 
to  us  to  be  intended  to  regulate  the  qualifications  of  such  officers  in  the 
case  of  municipal  elections  ;  and  it  is  worthy  of  note  that,  whilst  various 
portions  of  section  8  are,  by  section  32  and  schedule  Fifth  of  the  Ballot 
Act,  expressly  repealed,  that  part  of  the  clause  which  relates  to  the  quali- 
fications of  polling  substitutes  is  left  intact."  See  Memorial  and 
Opinion,  Appendix  XV. 
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Chief  Magistrate  thereof  to  officiate  as  Poll  Clerks  in  the 
several  Wards  thelreof,  which  Persons  such  Provost  or 
Chief  Magistrate  is  hereby  authorised  to  appoint,  shall 
each  have  with  him  a  certified  Copy  of  that  Part  of  the 
foresaid  List  or  Roll  which  contams  the  Names  of  tlie 
Voters  quahfied  in  respect  of  Property  situate  in  each 
such  District,  according  to  which  the  Votes  shall  be  taken ; 
and  it  shall  not  he  competent  at  such  Poll  to  inquire  into  any 
other  Facts  hut  the  Identity  of  the  Party  tendering  a  Vote  and 
the  Person  mentioned  in  the  List  ar  RolU  his  still  holding  the 
Qualification  there  mentioned^  and  his  not  having  previously 
voted  at  the  same  Election ;  all  which  Facts  it  shall  only  he 
competent  to  prove  hy  the  Oath  of  the  Party  so  tendering  his 
Vote,  if  required  hy  any  other  Voter  on  the  JAst  or  Roll ;  and 
no  other  Oath  shall  he  put  at  such  Election  except  only  an 
Oath  against  Brihery,  whichy  if  required  hy  any  Voter  on  the 
Roll,  shall  also  he  put  hy  the  Magistrate  or  Substitute  at  each 
Polling  Place ;  which  two  Oat/is  shall  he  put  in  the  form  of 
Schedules  {D,)  and  (E.)  to  this  Act  annexed*^  and  each  Poll 
CUrk  shall  enter  each  Vote  for  each  Person  proposed  in  a  Poll 
Book,  and  the  Provost  or  Chief  Magistrate  or  Suhstitute  pre- 
siding at  such  Election,  and  the  Clerk  or  Person  taking  the 
Poll,  shall  suhscrlhe  their  Names  to  each  Page  of  such  Book 
before  any  Entry  shall  be  inade  in  the  succeeding  Page^ 

IX.  And  be  it  enacted,  That  no  Poll  by  this  Act  autho-  PoU  not  to 
rized  shall  be  kept  open  for  more  than  One  Day,  and  that  be  open 
only  between  the  Hours  of  Eight  in  the  Morning  and  q^^j^ 
Four  in  the  Afternoon,*  it  being  competent  to  the  Town 
Clerk*  to  appoint  as  many  Polhng  Places  in  each  Ward, 
and  as  many  Booths  or  Divisions  at  each  PoUing  Place,  as 
may  be  necessary  for  completing  the  said  Elections  within 
the  said  Period. 

'  This  provision  is  repealed  by  section  8  of  ^*  The  Municipal  Elections 
Amendment  (Scotland)  Act  1868/' 

*  This  section,  from  the  words  ^*  and  each  poll  clerk  shall  enter,"  is 
repealed  by  schedule  Fifth  of  "  The  Ballot  Act  1872." 

'  No  voter  is  entitled  to  receive  a  ballot  paper  after  four  o'clock.  But 
if  he  haa  received  a  ballot  paper  before  that  hour,  and  has  not  unduly 
delayed  to  mark  and  deposit  it,  he  may  mark  and  deposit  it  after 
four  o'clock.  See  section  15  of  ''  The  Ballot  Act  1872."  See  Memorial 
and  Opinion,  Appendix  XV. 

'  The  duty  of  providing  polling  places  in  municipal  elections  seems  to 
be  transferred  to  the  provost  or  chief  magistrate  by  ^^  The  Ballot  Act 
1872,"  section  8  and  sub-section  (3)  of  section  20.  See  Memorial  and 
Opinion,  Appendix  XV. 
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Poll  Books      >X.  And  be  it  enacted,  That  at  all  such  Elections  of 
summed  u   ^^^^^^I'l^^^rs  for  the  Burghs  contained  in  the  said  Schedule 
by  Provost,  (C.)*  the  Poll  Boohfo?'  thef^everal  Wards  or  Districts  of  the  said 
who  shall    Bnr(jhs  shall,  (it  the   Close  of  the  PolL  be  sealed  up  hy  the 
R^^t  ^^  Persons   who   shall  have  presided  at  the  Elections   of  the 
several    Wards   and,   taken   the   Polls   thereat,   and  shall   be 
transmitted  to  the  Provost  or  Cliief  or  Senior  Magistrate, 
tvho,  on  the  ne.rt  lawful  Day  after  the  Receipt  of  tlie  same^ 
between    the   Hours   of  Twelve   and    Two,    and   within    the 
Town  House  or  other  jmblic  Building  of  such  Burgh,  shall 
ovenly  break  the  Seals,  and  with  the  assistance  of  the  Town 
Clerk,  and  such  other  Persons  as  he  may  think  fit  to  etnploy^ 
shall  cast  up  the  Votes  given,   and  shall  declare   upon 
whom  the  Klection  has  fallen  by  the  Majority  of  Votes 
(making  a  Double  Ketura  in  any  Case  where  the  Votes 
shall  bo  equal),  and  shall  forthwith  give,  or  cause  to  be 
given.  Notice  in  Writing  to  the  several  Pereons  elected  of 
such  thou-  Election,  and  require  them  severally  to  appear  in 
the  Tmvn  Hall,  or  other  public  Room  aforesaid,  on  the 
Second  lawful  Day  after  such  Election,  when  they  shall 
severally  declare  whether  they  accept  or  decline  accepting 
the  Office  of  Councillor ;  and  if  any  such  Person  shall  be 
ft)und  to  have  been  elected  by  more  than  One  of  the  said 
Wards  or  DintrictB,  ho  shall  thereupon  declare  for  which 
Ward  lie  intends  to  serve;  and  wherever  this  shall  occur,  or 
where  there  shall  be  a  Double  Return  for  any  Ward,  or  where 

'  Section  10  is  repealed,  "so  far  as  it  relates  to  Poll  Books,** 
by  schedule  Fifth  of  "  The  Ballot  Act,  1872," 

'  By  subsection  (2)  of  section  22  of  "  The  Ballot  Act  1 872,"  it  is  enacted 
that,  except  in  so  far  as  amended  by  that  act,  "  all  municipal  elections 
shall  be  conducted  in  the  same  manner  in  all  respects  in  which  elections 
of  councillors  in  the  royal  burghs  contained  in  Schedule  (C.)  to  the 
act  of  3  and  4  Will.  IV.,  c.  76,  are  directed  to  be  conducted  by  the  acts 
in  force  at  the  time  of  the  passing  of  this  act  *'  (the  Ballot  Act,  18th 
July  1872);  **and  all  such  acts,^*  it  is  declared,  ^^  shall  apply  to  such 
elections  accordingly." 

The  Solicitor-General  and  Mr  Watson  were  also  consulted  as  to 
whether  the  provision  of  this  section  relative  to  the  casting  up,  between 
the  hours  of  twelve  and  two  o'clock  on  the  day  after  the  election,  of  the 
votes  given  at  the  poll,  is  not  repealed  or  superseded  by  the  enact- 
ments of  the  Ballot  Act,  and  they  expressed  the  following  opinion  : — 
**  We  think  that,  at  the  close  of  the  poll,  the  provost  or  other  returning 
officer  may  proceed  at  once  to  examine  the  ballot  papers  and  count  the 
votes.  The  poll  ought  not,  in  our  opinion,  to  be  declared  until  between 
the  hours  of  twelve  and  two  on  the  day  following  the  election.  If  the 
examination  and  casting  up  of  the  vot^  cannot  be  concluded  before  two 
o'clock,  the  poll  ought  to  be  declared  as  soon  as  possible  after  these  opera- 
tions are  completed."     See  Memorial  and  Opinion,  Appendix  XV. 
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any  Person  elected  shall  decline  accepting,  then  and  in 
all  such  Cases  the  presiding  Magistrate  shall  immediately 
appoint  a  new  Election  of  a  Comicillor  or  Councillors  in 
place  of  him  or  them  so  chosen  elsewhere  and  so  declining, 
at  the  Distance  of  not  more  than  Four  nor  less  than  Two 
Days,  and  affix  Notices  of  the  Day  so  appointed  on  the 
Church  Doors  of  the  Burgh ;  and  such  Election  shall  be 
proceeded  in  in  all  respects  in  the  same  Manner  in  which 
the  first  Election  in  the  said  Wards  or  Districts,  and  the 
taking  the  Poll,  casting  up  the  Votes,  and  declaring  the 
Result,  is  herein-before  directed  to  proceed,  until  the 
Council  of  such  Burgh  shall  be  completed. 

*XL  And  be  it  enacted,  That  upon  the  said  first  TuES-  Election  in 
DAY  of  November  next  the  qualified  Electors  of  all  the  Burghs  not 
said  Royal  Burghs  not  contained  in  the  said  Schedule  J^g^i^^ 
(C.)  or  (F.)^  shall  asseinhh  in  the  Town  Hall  or  oilier  public  (C.)  or  (F.) 
Room  of  such  Burgh^  ancP  choose  from  among  their  own 
Number  such  and  the  like  Number  of  Councillors,  being 
resident   or  personally  carrying  on  Business,  as  herein- 
before provided,  as  by  the  Set  or  Usage  of  such  Burghs 
respectively  at  present  constitutes  the  Common  Council  of 
sucn  Burgh,  or,  where  this  is  variable,  the  smallest  number 
constituting  a  full  Council,^  and  sliall  declare  their  Votes  by 
a  List  containing  the  Names  of  the  Persons  for  whom  each 
Khctor  respectively  intends  to  vote,  which  several  Lists  shall 
be  signed  by  each  such  Elector  respectively,  and  shall  be  openly 
given  in  by  each  Elector  to  the  Town  Clerk  of  such  Burgh 
on  the  Day  of  Election  ;*  and  such  Town  Clerks  together  with 
the  Provost  or  Chief  or  Senior  attending  Magistrate  of  tlie 
Burghf  who  shall  jyreside  at  such  Election,  no  other  Inquiry 
being  permitted^  or  other  Oath  allowed  to  be  tendered  t/ian  as 
hereinafter  provided  as  to  the  BurgJis  in  Schedule  ( C.y  shall 

^  See  note  1  to  section  8. 

'  Schedule  (F.)  is  repealed  by  section  3  of  "The  Municipal  Elections 
Amendment  (Scotland)  Act  1868/^ 

*  The  words  here  printed  in  italics  are  repealed  by  schedule  Fifth  of 
"  The  BaUot  Act  1872." 

*  The  Act  15  and  16  Victoria,  c.  82,  sections  2  and  3,  altered  the 
number  of  the  magistrates  and  councillors  in  certain  of  the  Royal 
Burghs  in  Scotland.     See  the  schedule  appended  to  that  Act. 

*  This  section  is  repealed  by  schedule  Fifth  of  "  The  Ballot  Act  1872," 
"  so  far  as  it  relates  to  voting  by  lists." 

'  Superseded  by  section  8  of  "  The  Municipal  Elections  Amendment 
(Scotland)  Act  1868." 
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publicly  cast  up  the  Number  of  Voleg,  and  shall  declare  upon 
vjhom  the  Election  has  fallen  bif  the  Majority  of  Votes  i'  and 
the  Provost  or  Chief  or  Senior  Magistrate  shall  forthwith  ffive 
or  cause  to  be  given  Notice  in  Writing  to  the  several  Council- 
lors elected  of  such  their  Election,  and  call  upon  t/iem  sever- 
ally to  aj/pear  in  t/ie  I'own  Hall  or  other  public  Soom 
aforesaid  on  the  Second  lawful  Day  after  such  Election,  token 
t/iet/  n/tall  severally  declare  whether  they  accept  or  decline 
accepting  t/ie  Office  of  Councillor;  and  if  any  such  Person  so 
elected  shall  decline  to  accept,  or  in  case  there  shall  be  an 
Equality  of  Votes  in  favour  of  Two  or  more  Persons,  tite  whole 
of  whom  cannot  be  received  as  Couneillorg,  a  new  Election 
shall  inunediatelff  thereafter  take  place  for  the  vacant  Place  or 
Places  of  the  Councillor  or  Councillort  so  declining  to  accept, 
or  elected  by  equal  Numbers,  to  be  intimated  as  herein-before 
provided  as  to  the  Burghs  in  Schedule  (C),  and  to  proceed  in 
the  same  Manner  in  all  respects  in  which  the  Election  for 
Councillors  is  hereinbefore  directed  to  proceed,  until  the 
Council  of  such  Burgh  shall  be  completed* 

HeelionM         'XII.  Aiid  be  it  enacted.  That  nothing  in  this  Act  contained 

^^^^^  shall  be  held  to  affect  or  apply  to  the  several  Burghs  contained 

inSelMdule  i»   Schedule  {F.)  to  this  Act  annexed;   but  the  Election  of 

(F-)  Councillors  and  Magistrates  in  all  the  Burghs  contained  tn 

the  said  Schedule  (F.)  sltall  proceed  and  be  conducted  in  the 

Way  and  Manner  hitherto  practised  in  such  Burghs,  and  as  if 

this  Act  had  not  been  passed. 

Pertoiw  XIII.  And  be  it  enacted,  That  in  all  the  Caeee  of  Eleo- 

f^nato  ^''"'  lierein-before  directed,  if  anyPersim  elected  as  CViiin- 
Mi^held  cillor  sliall  fail  to  attend  on  the  Day  appointed  fi>r  declar- 
to  decline  jug  ijjg  Acceptance,  he  shall  be  held  to  have  declined 
accepting  the  said  Office,  unless  he  then  transmit  to  the 
Meeting  a  flufficieut  written  Explanation,  signed  by  himself 
or  his  Agont,  of  the  Cause  of  liis  Absence,  and  intimating 
hiH  Accept  an  ue. 

''XIV.  And   be   it  enacted.  That   no  perHim   Khali   be 

'  Provided  for  by  section  10,  which  now  applio  to  all  burghi.     See 

'  The  part  of  thii  hkcIIod,  from  the  woi-ds  "  and  the  provoet,"  is 
repealsd  by  schedule  Fifth  of  "  The  Ballot  Act,  187^." 

'  Sci'tion  12  u  repealed  bj  Beciiun  3  of  "llie  Municipal  Election* 
Aniendmtnt  (Scotland)  Act  1868." 

tiir 
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entitled  to  be  received  and  inducted  as  Councillor  who 
shall  not,  previous  to  such  Induction,  be  entered  a  Bur- 
gess of  the  Burgh  for  which  he  is  so  elected,  wherever 
there  is  any  Body  of  Burgesses  in  any  such  Burgh ;  and 
each  such  r  erson  so  elected  shall  produce,  when  he  declares 
his  Acceptance,  the  Evidence  of  his  being  such  Burgess ; 
and  his  Omission  so  to  do  shall  be  held  to  vacate  his  Elec- 
tion in  the  same  Manner  as  if  he  had  declined  to  accept : 
Provided  always,  that  no  merely  honorary  Burgess  shall 
be  entitled  to  be  so  inducted,  and  that  any  person  so 
elected  shall  be  forthwith  entitled  to  be  entered  as  a 
Burgess  on  payment  of  the  ordinary  Fees. 

*XV.  And  be  it  enacted.  That  upon  the  First  Tuesday  of  Succeeding 
November  One  thousand  eight  hundred  and  thii-ty-four,  and  ^^!?^     , 

J.  -tr  iv       T71      i.  •  V    T^         1      Election  of 

in  every  succeedmg  Year,  the  Electors  m  such  Burghs  Council, 
shall  in  like  manner,  videlicet,  the  Burghs  contained  in  the 
said  Schedule  (C.)  in  their  several  Wards  or  Districts,  and 
the  other  Burgns  at  their  General  Meetings,  assemble  and 
elect,  in  manner  herein-before  prescribed  in  relation  to  the 
first  Election  under  this  Act,  One  Third  Part,  or  as  nearly 
as  may  be  One  Tliird  Pai-t,  of  the  Coimcil  of  such  Burghs, 
in  the  place  of  the  Third  thereof  who  shall,  as  hereinafter 
directed,  go  annually  out  of  Office,  the  Wards  or  Districts 
into  which  the  Burghs  contained  in  the  said  Schedule  (C.) 
are  divided  then  electing  such  Number  of  Councillors  as 
by  the  said  Royal  Commission^  such  Wards  or  Districts 
snail  be  directed  to  elect  at  such  annual  Elections  subse- 
quent to  the  first  Election. 

'XVI.  And  be  it  enacted,  That  upon  the  said  First  TuES-  One  Third 
DAY  of  November  in  the  Year  One  thousand  eight  hundred  ^^^  uT 
and  thirty-four,  and  in  every  succeeding  Year,  One  Third,  go  out  of 
or  a  Number  as  near  as  may  be  to  One  Third,  of  the  whole  Office 
Council  of  each  such  Burgh  shall  go  out  of  Office;  and  in  the  ^^^y* 
said  Year  One  thousand  eight  hundred  and  thirty-four  the 
Third  who  shall  go  out  shall  consist  of  the  Councillors 
who  had  the  smallest  Number  of  Votes  at  the  Election  of 
Councillors  in  this  present  Year ;  and  in  the  succeeding 

'  Section  15  is  repealed  by  schedule  Fifth  of  "  The  Ballot  Act,  1872," 
FO  far  as  inconsistent  with  that  act.    See  note  1  to  section  8. 
'  See  notes  to  section  7. 

The  Act  4  and  5  Will.  IV.,  c.  87,  was  passed  to  remove  all  doubts 
as  to  the  true  meaning  and  legal  effect  of  this  provision,  and  all  hazard 
of  dispute  and  litigation  thereon.  The  Act  4  and  6  Will.  IV.  c.  87,  is 
repealed  by  schedule  Fifth  of  ''  The  Ballot  Act,  1872.'' 


an- 
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Year,  One  thousand  eight  hundred  and  thirty-five,  the 
Third  of  the  Councillors  lirst  elected  imder  this  Act  who 
shall  ^o  out  shall  consist  of  the  Coimcillors  who  at  such 

^  fii'st  Election  under  this  Act  had  the  next  smallest  Number 

of  Votes,  (the  Majority  of  the  Council  always  determining; 

I  where  the  Votes  for  any  such  Persons  shall  have  been 

equal,  who  shall  be  the  rersons  to  retire,)  and  thereafter 
the  Third  of  the  Councillors  so  annually  goin^  out  of 
Office  shall  always  consist  of  the  Councillors  who  have 
been  longest  in  Office  :  *  Provided  always,  that  any  Coun- 
cillors so  going  out  of  Office  shall  be  capable  of  being 

f  immediately  re-elected. 

'  ProToet  1 XVII.  And  be  it  enacted.   That  the   CouncillorB  of 

I  tiJLtoftol^  ^'^  ^^^^  Burghs  not  contained  in  Schedule  (F.)'  to  thia 

choaen.       Act  annexed  respectively  so  elected  and  accepting  sliall, 

'  upon  the  Third  lawful   Day   after  the  Election   of  the 

wliole  Nmnber  of  such  Councillors  in  the  Present  Year, 
assemble  in  the  Town  Hall  or  other  usual  public  -Place  of 
meeting  within  sudi  Burgh,  and  shall  there,  by  a  Plurality 
of  Voices  (the  Councillor  who  had  the  greatest  Number 

'  of  Votes  at  the  Election  of  Coimcillors  having  a  casting 

or  double  Vote  in  case  of  Equality),  elect  from  among 
their  own  Number  a  Provost  or  Chief  Magistrate,  the 
Number  of  Bailies  fixed  by  the  Set  or  Usage  of  such 
Burgh,  a  Treasurer,  and  other  usual  and  ordinary  Office 
Bearers  now  existing  in  the  Council  by  the  Set  or  Usage 
of  each  such  Burgh,  and  shall  also  elect  the  Managers  of 
any  charitable  or  other  public  Institution  existing  in  or 
connected  with  such  Burgh,  the  Appointment  of  the  Mana- 
gers to  which  is  at  present  vested  in  the  Magistrates  and 
Town  Council  of  such  Burgh. 

Exiating  ^  XVIII.  And  be  it  enacted,  Tliat  (with  and  under  the  £r- 

Counjila      ception  hereinafter  enacted)  upon  the  Completion  of  the  first 

-  ^tea  to^  Elections  of  Councillors,  Ma(jistrates,  and  Ojffice- Bearers  to  be 

out  on         made  in  all  the  Royal  Burghs  in  Scotland  under  the  Pro^ 

Comple- 

tion  of  *  Seo  soctioii  5  of  "  The  Muuiclpal  Elections  Amendment  (Scotland) 

nextElec-    Act  187U." 

*  See  the  Act  15  and  16  Vict.,  c.  32,  by  which,  inter  alia,  provision 
is  made  for  the  case  of  the  provost  and  magistrates  of  burghs  being 
included  in  the  one  third  of  the  council  going  out  of  ollice,  whereby 
tlieir  powers  cease  before  their  successors  are  elected. 

*  Schedule  (F.)  is  repealed  by  section  3  of  *^  The  Municipal  Elections 
Amendment  (Scotland)  Act  1868.'' 

'  Section  18  is  repealed  by  schedule  Fifth  of  ''  The  Ballot  Act  1872." 
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rinons  of  this  Act,  and  not  sooner,  the  Provost,  Magistrates^ 
Ojfice  Bearers,  and  other  Couticillors  now  in  Ojflce  in  such 
Burghs  respectively  shall  go  mit,  and  their  whole  Powers, 
Duties,  and  Ftmctions  shall  cease  and  determine,  except  only 
whei^e  any  of  the  said  Persons  shall  have  been  again  elected 
mnler  the  Provisions  of  this  Act. 

XIX.  And  be  it  enacted,  That  (except  as  hereinafter  Official 
excepted)  the  OflSces  and  Titles  of  Deacon,  and  of  Con-  Titles  and 
veuer  and  Dean  of  Guild,  and  of  Old  Provost  and  Old  in"coun^ 
Bailie,  as  oflBcial  and  constituent  Members  of  any  Town  to  be 
Council,  shall,  after  the  Completion  of  the  first  Elections  »l>olwh^- 
under  the  Provisions  of  this  Act,  cease  and  determine,  and 

no  Distinction  shall  afterwards  be  kept  up  or  recognized 
between  Trades  Baillies  and  Merchant  Baillies,  or  Trades 
Councillors  and  Merchant  Councillors,  in  any  such  Council: 
Provided  always,  that  (except  as  hereinafter  excepted) 
the  Duties  ana  Functions  heretofore  performed  by  the 
Dean  of  Guild  in  such  council,  or  in  any  Dean  of  Guild 
Court  of  such  Burgh,  shall,  in  all  the  Bnrghs  where  there 
now  is  such  an  Officer,  be  performed  by  a  Member  of 
the  Council  to  be  elected,  in  manner  hereinbefore  pro- 
vided, by  the  Majority  of  Coimcillors. 

XX.  And  be  it  enacted,  That  where  any  Tnist,  Manage-  Election  of 
ment,  or  Direction  is  by  the  Terms  of  any  Public  or  Local  Tru«teea 
Act,  or  of  any  Cliartcr  or  Deed  of  Foundation,  or  other  ^^^  ^^^n*- 
Deed,  conferred  on  any  Members  of  the  Council  under  the 
Denomination  of  Old  Provost,  Old  Baillie,  or  Old  Dean  of 
Guild,  or  of  Merchant  or  Trades  Baillies  or  Merchant  or 
Trades  Councillors  respectively,  the  Town  Councils  to  be 
named  and  elected  in  Terms  oi  this  Act  shall,  immediately 

after  their  own  Acceptance  and  Induction  into  Office, 
nominate  and  elect  from  their  own  Body  such  a  Number 
of  Persons  to  be  such  Trustees,  Managers,  or  Directors  as 
are  by  such  Acts,  Cliarters,  or  Deeds  appointed  to  those 
Offices  under  the  said  Denominations ;  and  the  whole 
Powers  and  Functions  now  belonging  to  the  said  Offices 
of  Trustees,  Mamigcrs,  or  Directors  shall  belong  to  and  be 
as  fully  vested  in  the  Persons  so  elected  as  if  they  had 
p()Rsessed  tlie  Denominations  used  in  the  said  Acts, 
Chai'ters,  or  Deeds. 

XXI.  And  Ixj  it  enacted,  That  notliing  herein  contained 
shall  be  held  or  construed  to  impair  the  Right  of  any  Craft, 
Trade,  Convenery  of  Trades,  or  Guildry,  or  Merchants 

c 
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Year.  One  thousand  eight  hundred  and   tbirtv-five 
Third  of  the  (^Hincillors  iir^t  elected  under   this  Act 
phall  p)  out  shall  consist  of  tlie  Councillors  who  at 
first  KI(.*cti<>n  UTuk-r  this  Act  had  the  next  smallest  Xu 
of  VoU-s.  (tlic  Majiirity  of  the  Council  ahvavs  det^-rmi 
whuiv  the  Votes  for  any  such  Persons   shall    have 
i.M|ual.  who  shall  be  the  Persons  to  retire.)  an  J  then 
tlie    Third  of  the  Councillors  so  annually   g«:'inp  o 
OtKce  shall  always  consist  of  the  Coiuicillor.s  who 
bfon  longest  in  OlKee  :  *  Pn  "vided  alwa vs,  that  anv  ( 
cilloi*s  so  p'ing  out  of  Office  shall   be   capable   of  1 
ininifdiatelv  rt^ek-etecL 

'  XVII.  And  Ik?  it  enacted  That  the  Councillc 
all  sui-h  Bnrirlis  ni»t  cntained  in  Schedule  (F-r  ^< 
Act  an!i»/xi-l  rt>pfi'tively  so  elected  and  accepting 
upon  ti:f  Tiiird  lawful*  Day  aftt-r  the  Electi'-'n  o 
wVi.'lr  Nuniitr  if  su.h  C- 'uncill- -rs  in  thtr  Present 
assruiMi-  i:i  x\\r  T.-wn  Hall  or  other  usual  public  Pla 
I.U.. tiiii:  witiiiii  >;:i.!i  Bi;r::h.  and  .shall  ther-r-.  by  a  Phi 
of  Vi.iv^.s  «Tl.f  C  u::oir:.. T  who  had  the  preatest  -^u 
ofVoTvsa:  tI.o  F/.vorl  li  r  f  <  Vunoill- -rs  having  a  ca 
.r  d  i;Mf  V  iv  in  o;iSv  a'  E-iualiiyi.  ele<-t  ir.'ni  ai 
ti.vir  ow-.i  Ni::./-:-  .i  Pr  v.  si  .r  V'Liei  Mairistnite 
N:-..  -r  ■:  Iv.:.!- -  r.x-  i  r  y  tl.r  S-.t  -r  tVi^e  of 
iv:  .--.-7.   .:.:     :.".vr  u>::  i'   ;\i-  1   ..  riiiiar^"   < 

:i.  'A'  tLv   Srt   ■  r  T 
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rmons  of  this  Act,  and  not  soaner,  the  Provost,  Magistrates, 
Office  Bearers,  and  other  Councillors  now  in  Office  in  such 
Jiurghs  respectively  shall  go  out,  and  their  whole  Powers, 
Duties^  and  Functions  sliall  cease  and  deteifnine,  eacejyt  onbj 
where  any  of  the  said  PersonJi  shall  have  been  again  elected 
under  the  Provisions  of  this  Act. 

XIX.  And  be  it  enacted.  That  (except  as  hereinafter  Official 
excepted)  the  Offices  and  Titles  of  Deacon,  and  of  Con-  Titles  and 
veiier  and  Dean  of  Guild,  and  of  Old  Provost  and  Old  ?,"cSl8 
Bailie,  as  official  and  constituent  Members  of  any  Town  to  be 
Council,  shall,  after  the  Completion  of  the  first  Elections  »lwiJ8he<l. 
iindor  the  Provisions  of  this  Act,  cease  and  determine,  and 

no  Distinction  shall  afterwards  be  kept  up  or  recognized 
between  Trades  BaiUies  and  Merchant  Baillies,  or  Trades 
Councillors  and  Merchant  Coimcillors,  in  any  such  Council: 
Provided  always,  that  (except  as  hereinafter  excepted) 
the  Duties  and  Functions  heretofore  performed  by  the 
Dean  of  Guild  in  such  council,  or  in  any  Dean  of  Guild 
Court  of  such  Bur^h,  shall,  in  all  the  Burghs  where  there 
now  is  such  an  Officer,  be  performed  by  a  Member  of 
the  Coimcil  to  be  elected,  in  manner  hereinbefore  pro- 
vided, by  the  Majority  of  Councillors. 

XX.  And  be  it  enacted.  That  where  any  Trust,  Manage-  Election  of 
ment,  or  Direction  is  by  the  Terms  of  any  Public  or  Local  Trusu^es 
Act,  or  of  any  C^iarter  or  Deed  of  Foundation,  or  other  ^^;^.^^''"''' 
Deed,  conferred  on  any  Members  of  the  Council  under  the 
Denomination  of  Old  rrovost,  Old  Baillie,  or  Old  Dean  of 
Guild,  or  of  Merchant  or  Trades  Baillies  or  Merchant  or 
Trades  Councillors  respectively,  the  Town  Councils  to  be 
named  and  elected  in  Terms  of  this  Act  shall,  immediately 

after  their  own  Acceptance  and  Induction  into  Office, 
nominate  and  elect  from  then*  owti  Body  such  a  Number 
of  Persons  to  be  such  Trustees,  Managers,  or  Directors  as 
are  by  such  Acts,  Cliarters,  or  Deeds  aj)pointed  to  those 
Offices  under  the  said  Denominations ;  and  the  whole 
Powers  and  Functions  now  belonging  to  the  said  Offices 
of  Trustees,  Managers,  or  Directors  shall  belong  to  and  be 
as  fully  vested  in  the  Persons  so  elected  as  if  they  had 
possessed  the  Denominations  used  in  the  said  Acts, 
Charters,  or  Deeds. 

XXI.  And  be  it  enacted,  That  nothing  herein  contained 
shall  be  held  or  construed  to  impair  the  Right  of  any  Craft, 
Trade,  Convenery  of  Trades,  or  Guildry,  or  Merchanta 
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Ri^tB  ot    House  or  Trades  Houbo,  or  other  such  Corporation,  sever- 

Tra^sjuid  "^'y  *""  ^^^'^^  their  own   Dcacoiie  or  Deacon  Couven«r,  or 

Guiiihios    Duan  of  (iiiild  or  Directiii-s,  or  other  lawftil  Officers,  for 

to  elect      thu  Miiimgement  of  tlio  AfTairs  of  such  Crafts,   Trades, 

^1°J™    Convoiierios  of  Ti-ailes,  or  GiiildrieH,  Merchants  or  Trades 

IIounos,  or   other  siieh  Corporations ;   but   that,    on  the 

contrary,  the  said  several  Bodies  shall,  from  and  after  the 

pasRiiig  of  this  Act,  be  in  all  Cases  entitled  to  the  free 

Klectioii  in  such  Form  as  shall  bo  regulated  by  them  of 

the   said    several   Office    Buarers,   and  other    uecessaiy 

OfHcers  for  the  Management  of  their  AiTairs.  without  any 

Interference  or  Controul  whatsoever  on  the  I'art  of  the 

Town  Council  or  any  Member  thereof, 

c«*^n  XXn.    And  be  it  enacted.  That  from  and  after  the 

Gii™iuk1  Time  M'hen  this  Act  comes  into  operatioQ  the  Poraons 
Deacnn  elected  (or  to  be  elected)  aa  hererabcforo  proA'ided  to 
(loiivuncra  t|m  OfEccs  of  Dean  of  Guild  and  Deacon  Convener,  or 
j^j^jj"^  Convener  of  Trades,  by  the  Convencry  and  Guild 
Cnuncilaei  Bretliron  respectively  in  the  City  of  Edinbdkgh,  and  to 
**i^  the  OfEces  of  Dean  of  Guild  and  Deacon  Convener  by  the 
Merchauffl  House  and  Trades  House  respectively  in  the 
City  of  (tLASGOW,  shall,  in  virtue  of  their  said  Elections  by 
the  said  Guild  Brethren,  Couvenery,  Merchants  House, 
and  Trades  House  respectively,  be  constituent  Menilx;ni 
of  tbe  Town  Councils  of  the  said  Cities,  and  sliall  enjoy 
all  tlic  Powers  and  perform  alt  the  Functions  now  enjoyed 
or  iit;rforuiod  by  such  OfSce  Bearers  in  these  Cities ;  and 
in  like  Manner  the  Persons  elected  (or  to  bo  elected)  to 
the  Offices  of  Deiina  of  Gtiild  by  the  several  Guildriee  of 
the  City  of  Aberdeen'  and  the  Towns  of  Dundee  and  Perth 
shall,  in  virtue  of  such  their  Elections,  be  constituent 
Mcmljcrs  of  the  Town  Councils  of  the  said  City  and 
Itiirglis  respectively,  and  shall  as  such  enjoy  all  the 
PowuiH  and  perform  all  the  Functions  now  exercised  or 
enjoyed  by  the  existing  Deans  (»f  Guild  in  the  said  City 
and  Burghfl  respectively;  and  the  registered  Electors, 
qualified  as  hereinbefore  provided,  in  the  said  Cities  and 
Burghs  of  Edinbubgii,  Glasgow,  Aberdeen,  Dunt)Ee,  and 
PlcltTH  shall,  in  NOVEMDER  in  the  present  Year  and  in  all 
future  Yeiirs,  elect  only  such  a  Number  of  Councillors  as, 
with  the  Addition  of  the  said  Deans  of  Guild  and  Con- 
veners to  be  BO  elected  as  aforesaid,  make  up  the  Number 
<if  Councilliirs  now  existing  in  the  said  several  Cities  and 
Burghs;  and  the  Councillors  so  elected  in  the  said  Cities 
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and  Burghs  of  EDINBURGH,  GLASGOW,  Aberdeen,  Dundee, 

and  Perth  shall  not  at  the  subsequent  Election  of  Magis- 
trates and  Office  Bearers  elect  any  other  Persons  to  fill  the 
Offices  or  Perform  the  Functions  of  Deans  of  Guild  or 
Conveners,  but  these  Offices  shall  be  held  and  exercised, 
in  the  said  Coimcils  and  otherwise,  by  the  Persons  so 
elected  as  aforesaid  in  the  said  Cities  and  Burghs  of 
Edinburgh,  Glasgow,  Aberdeen,  Dundee,  and  Perth 
respectively,  and  by  no  other  Persons. 

XXm.  And  be  it  enacted.   That  where  any  Trust,  Trusts  and 
Management,    or  Direction   of  any  charitable   or  other  M^^ge- 
Institutions  is  vested  in  any  Number  of  Deacons,  or  in  a  tTcon- 
Deacon  Convener,  or  Convener  of  Trades,  or  in  any  Dean  tinued  in 
of  Guild,  or  other  Office  Bearers  elected  or  hereafter  to  ^^]J^, 
be  elected  by  the  several  Crafts,  Trades,  Guildries,  or  crsfts,  ^ 
Merchants,  or  Trades  Houses,  then  and  in  all  such  Cases  Trade8,and 
the  Persons  so  elected  as  such  Deacons,  Conveners,  Deans  GuildricB. 
of  Guild,  or  other  Officers  shall  alwajrs  be  and  continue 
Trustees  and  Managers  of  such  Chanties  or  Institutions, 
whether  such  Persons    shall  hereafter  be  Members   of 
C(3uncil  or  not ;  and  the  Town  Councils  shall  in  no  such 
Case  have  Power  to  elect  from  their  own  Body  any  other 
Trustees  or  Managers  in  place  of  such  Deacons,   Con- 
veners, Deans  of  Guild,  or  other  Officers:  Provided  always, 
that    in    any    Burgh    in    which    Trades  Councillors  or 
Merchant  Councillors  are  or  may  be  ex  oMcio  Trustees  or 
Directors  of  any  such  Institutions   or  Charities,  the  Con- 
venery  or  Trades  House  and  the  Guildry  or  Merchants 
House  in  such  Burghs  shall  elect  an  equal  Number  from 
their  own  Bodies  respectively  to  be  such  Trustees  or 
Directors,   anything  herein  contained   to    the   contrary 
notwithstendiLg.  ' 

XXIV.  And  be  it  enacted.  That  when  any  Magistrate  Vacancwa 
or  Office  Bearer  (other  than  the  Provost  or  Chief  Magis-  °'  J^'^ 
trate  and  Treasiurer)  shall  be  in  the  Third  of  the  Coimcil  g^j^g  out 
going  out  of  Office,  the  Place  of  such  Magistrate  or  Office  of  Office, 
Bearer  shall  be  supplied  by  Election  by  the  Coimcil  as  ^°^*"P" 
soon  as  the  full  Number  thereof  shall  have  been  completed  ^     ' 
by  the  annual  Election  of  the  Third  then  hereby  directed 
to  take  place,  the  said  Election  to  be  made  by  Plurality  of 
Voices,  and  the  Chief  or  Senior  attending  Magistrate  to 
have  a  double  or  casting  Voice  in  case  of  Equality  :  Pro- 
vided always,  that  the  Provost  or  Chief  Magistrate  and 
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the  Treasurer  bImiU  always  remaiu  in  OflSce  for  the  Period 
of  Three  Years,  and  that  they,  as  well  as  all  the  other 
Ma^strates  or  Office  Bearers,  sliall  at  all  Times  be  capable 
c»f  being  re-elected. 

Vacancies  XXV.  And  be  it  enacted,  That  if  any  Vacancy  shall  in 
wUhin  the  ^^^^  Cowctiii  of  the  Year  occur  in  the  Council  or  Magistracy 
Year,  how  or  Office  Bearers  of  any  such  Biu'gh  by  Death,  Disability, 
u>  be  Bup-  or  Resignation,  the  same  shall  be  filled  up  ad  intertm  by 
phed.  ijj^  remaining  Members  of  the  Council,  by  Election,  as 
hereinbefore  provided,  at  a  Meeting  to  be  called  on  Five 
Days'  Notice  by  the  Town  (.lerk  by  Intimati(»n  in  Writing 
to  each  of  such  remaining  Members  of  the  Council  ;*  but 
any  Councillor,  Magistrate,  or  Office  Bearer  so  elected  ad 
interim  shall  go  out  of  Office  on  the  First  TUESDAY  <if 
NovKMBEU  next  ensuing  his  Election,  and  the  Vacancy 
tliereby  occumng  shall  be  supplied  at  the  next  annual 
f]Iection  of  Coimcillors  and  Magistrates  or  Office  Bearers 
in  such  Burgh  ;  provided  that  if  the  Vacancy  shall  have 
occurred  in  any  Burgh  contained  in  the  said  Schedule 
(C),  such  Vacancv  shall  at  such  annual  Election  Ikj  sup- 
plied by  the  Ward  of  such  Burgh  by  wliich  the  Councillor 
who  had  died  or  resigned,  or  been  disabled,  had  been 
elected,  and  which  shall  in  this  Case  elect  an  additional 
Councillor,  unless  iha  Party  so  dying  or  disabled  would 
then  have  gone  out  of  Office  as  one  of  the  Third  hereby 
directed  to  retire. 


Council- 
lors*, &c., 
iimyresigD. 


XXVI.  And  be  it  enacted,  That  any  Person  elected  and 
accepting  the  Office  of  Councillor,  Magistrate,  or  other 
Office  l)earer  in  any  Town  Council,  under  the  Provisions 
of  this  Ac^t,  may  resign  his  said  Office  at  any  Time,  upon 
giving  not  less  than  Three  Weeks  Notice  of  such  his  In- 
tention by  a  written  Intimaticm  to  the  TcAvn  Clerk  or 
Chief  or  Senior  Magistrate;  and  m  the  Event  of  such  Re- 
signation being  intimated  as  to  be  made  at  the  Period  of 
the  annual  Retirement  of  One  Third  of  the  Council,  such 
additional  Number  of  Councillors  shall  then  be  elected  as 
may   be  necessary   to   complete   the   Council :  Provided 

*  The  Solicitor-General  and  Mr  Watson  havipg  been  consulted  as  to 
whether  the  provisions  of  *'*'  The  Ballot  Act  1872,'^  Apply  to  elections 
of  (X)uucillors  ad  interim^  expressed  an  opinion  that  these  provisions 
have  exclusive  application  to  cases  where  the  right  of  election  belongs  to 
the  qualified  electors  of  the  burgh,  and  that  iiderim  elections  by  the 
council  must  continue  to  be  conuucted  under  the  old  law.  See  Memorial 
an<l  Opinion,  Appendix  XV. 
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alwayB,  that  no  Fine  or  other  Penalty  shall  be  exigible 
from  any  Person  either  declining  to  accept  after  liis  Elec- 
tion or  subsequently  resigning  his  Office. 

XXVII.  And  be   it   enacted,  That  where  any   Royal  Burghs 
Burgh  shall,  in  consequence  of  the  Decision  of  a  Court  ^^f  lej^coim- 
Law  or  otherwise,  be  without  any  legal  Council  or  Magis-ciis. 
tracy  at  the  Time  when  this  Act  comes  into  operation,  or 

at  any  future  Time,  all  the  Functions  directed  uy  tliis  Act 
to  be  porfonned  by  the  existing  Magistrates  or  Councils 
shall  be  performed  by  One  or  more  of  the  Managers  who 
nuiy,  by  any  lawful  Appointment,  be  then  in  the  actual 
Administration  of  the  Affairs  of  any  such  Burgh. 

XXVIII.  And  be  it  further  enacted,  That  no  Councillor,  No  Coun- 
nor  the  Partner  in  Business  of  any  Councillor,  shall  be  ciilor  to 
capable  of  holding  the  Office  of  Town  Clerk  in  any  such  offioeof 
Biu'gh ;  and  that  no  Town  Clerk  shall,  during  the  Period  Town 
he  shall  hold  that  Office,  interfere  directly  or  mdirectly  in  tJlerk. 
the  Election  of  the  Magistrates  or  Town  Council  of  any 

suck  Burgh. 

XXIX.  And  be  it  enacted.  That  all  the  Notices  or  Inti-Town 
mations  hereby  directed  or  required  to  be  given  or  made  Clerk  to 
in  any  such  Burgh  of  any  Meetings  or  Proceedings  to  be  ^^    °" 
held  or  had  in  the  Matter  of  the  Elections  of  or  respecting 

such  Burgh  shall,  where  not  directed  to  bo  otherwise 
given,  be  given  or  made  by  the  respective  Town  Clerks 
thereof.^ 

^XXX.  And  be  it  enacted,  That  the  several  Persons  offi-  Fees  of 
ciating  at  Elections  as  Substitutes  for  the  Provosts  or  ^«i*»*i*"*» 
(Jhief  Magistrates  in  the  several  Wards  or  Districts  into  ^^  ^^ 
which  the  Burghs  contained  in  the  said  Schedule  (C.)  Election 
shall  bo  divided   (not  being  the  Town  Clerks  of  such  expenses. 
Burghs),  shall  be  entitled  to  receive  a  Sum  not  exceeding   "|^  ^ 
Three  Pounds  Three  Shillings  for  each  Day  they  shall 
respectively  be  so  employed,  the  Poll  Clerks  officiating  at 
such  Elections  being  each  entitled  to  the  sum  of  One 
Pound  One  Shilling  for  each  Day,*  and  the  several  Persons 
iclio  shall  be  appointed  to  assist  the  Provost  or  Chief  Magistrate 
of  any  of  the  Royal  Burghs  as  Assessors  in  disposing  of  Claims 

'  See  rule  46  of  schedule  First  of  "  The  Ballot  Act  1872." 

2  See  8ub-8ection  (5)  of  section  16  of  "The  Ballot  Act  1872/'  as  to 
the  fees  of  presidiug  officers  (who  come  in  place  of  substitutes  for  the 
provost  or  chief  magistrate)  and  clerks. 
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and  Objections  as  aforesaid  (not  being  the  Town  Clerks  of  such 
Burghs)  shall  be  paid  a  like  Sum,,  not  exceeding  Three  Pounds 
Three  ShillingSy  each  Day  such  Persons  sluxll  be  so  employed  f 
which  Sum,  together  with  all  the  other  Expeneee  attend- 
ing such  Elections,  or  the  making  up  of  the  Lists  or  Rolls 
of  Fllectors,  giving  Notices  at  the  Church  Doors,  and  pro- 
viding Copies  of  the  said  Rolls,  or  Parts  thereof,  for  the 
Purposes  of  Election,  shall  be  defrayed  from  the  common 
Good  or  other  Means  or  Revenues  of  such  Burghs  respec- 
tively.* 

New  Ma-       XXXI.  And  be  it  enacted.  That  the  Magistrates  and 
adm^ster^  Council  and  Office  Bearers  to  be  elected  under  the  Provi- 
the  AflSun  sions  of  this  Act  shall  in  all  respects  stand  in  relation  to 
of  the        the  Administration  of  the  Affaurs  and  Property  of  such 
BurgiL       Burghs,  or  of  Property  under  the  Care  and  Management 
of  such  Burghs,  in  the  same  Situation  in  which  the  Magis- 
trates and  Council  and  Office  Bearers  of  such  Burghs  did 
stund  previous  to  the  passing  of  this  Act ;  and  the  Magis- 
trates and  Council  and  Office  Bearers  to  be  elected  under 
the  Provisions  of  this  Act  shall  have  such  and  the  like 
Jurisdiction,  and  the  same  Rights  and  Powers  of  Adminis- 
tration of  the  Property  and  Affairs  of  the  Burgh,  and  of 
making  all  usual  and  necessary  Appointments,  as  hereto- 
fore lawfully  belonged  to  and  was  exercised  by  their  Pre- 
decessors in  Office;  any  thing  in  the  Set,  Usage,  or  Custom 
of  any  such  Burgh  to  the  contrary  notwithstanding. 

M*gi8-  XXXII.  And  be  it  enacted,  That  the  existing  Magis- 

CouncUto  Urates  and  Coimcil   in    all    Royal  Biurghs  shall,   on    or 

make  up  a  before  the  Fifteenth  Day  of  October  in  the  present  and 

niateuf      in  ^11  future  Years,  make  up  a  distinct  State  of  their 

fak^         Affairs,  subscribed  by   the   (jnief  or   Senior  Magistrate, 

Town  Clerk,  and  Treasurer,  containing  an  Account  of  all 

the  Fimds,  Properties,  and  Revenues  in  their  Administrsr- 

I  tion,   and  of  all  their  Transactions  in  relation  to  such 

Funds,  Properties,  and  Revenues  since  they  came  into 
Office  ;  wliich  Accoimt  shall  be  brought  down  as  nearly  as 
may  be  to  the  said  Fifteenth  Day  of  October,  and  shaU  be 
kept  in  the  Town  Clerk's  or  Treasurer's  Office,  for  the  In- 

*  The  appointment  of  assessors  is  now  superseded.     See  note  to 
section  3. 

*  Amended  by  ^^  l^c  Municipal  Elections  Amendment  (Scotland)  Act 
i  '  1870,"  section  9,  which  enacts  that  the  expenses  of  municipal  elections 
*    :                                                    in  any  burgh  may  be  defrayed  out  of  the  assessments  levied  under  the 

■   !    '  provisions  and  for  the  purposes  of  the  registration  acts. 
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spection  of  any  of  the  registered  ElectorB,  from  the  said 
Fifteenth  Day  of  October  down  till  the  Time  of  the  Elec- 
tion ;  and  a  mil  and  distinct  Abstract  of  the  said  Accomit, 
with  a  Balance  Sheet,  containing  all  necessary  Particulars, 
shall  be  printed  and  published  by  the  said  Magistrates 
on  or  before  the  Twentieth  Day  of  the    said  Month  of 

October.^ 

XXXIII.  And  be  it  enacted.   That  no  Councillor  or  Magis- 
Magistrate  elected  and  accepting  under  the  Provisions  of  ^^"^  ^f^ 
this  Act  shall  incur  by  such  Election  or  Acceptance  any  J^^"^^ 
other  Responsibility  for  the  Debts  of  the  Burgh,  or  the  Debte  of 
Acts   of  his   Predecessors  in   Office,   than    might    have  *^e  Burgh, 
attached  to  him  as  a  Burgess  or  Inhabitant  independently 

of  such  Election. 

XXXIV.  And  be  it  enacted,  That  if  any  Magistrate,  Penaltyfor 
Councillor,   Town  Clerk,  Sheriff,  or   other  Person  shall  wilful  Mal- 
wilfiiUy  contravene  or  disobev  the  Provisions  of  this  Act,  ^®"**"^^ 
he  shall  be  liable  to  be  sued  lor  such  Offence  in  the  Court 

of  Session  by  any  Person  aggrieved  for  the  penal  Sum  of 
Three  hundred  Pounds ;  which  Sum,  or  any  smaller  Sum 
which  may  be  assessed  by  the  Jxuy  in  any  such  Action, 
the  Defender,  upon  Conviction,  shall  pay  to  the  Pursuer 
with  full  Costs  of  Suit :  Provided  always,  that  every  such 
Action  shaU  be  raised  within  Four  Calendar  Months  after 
the  Cause  of  Action  shall  have  arisen,  and  that  Notice  in 
Writing  shall  be  given  to  the  Defender  at  least  One 
Calendar  Month  before  raising  the  same :  Provided  also, 
that  any  such  Defender  against  whom  Judgment  shall 
have  been  once  recovered  in  such  Action  shall  be  entitled 
to  plead  such  Judgment  as  a  Bar  to  any  other  Action 
which  may  be  brought  against  him  for  the  same  Matter 
or  Thing;  and  such  other  Action  being  thereupon  dis- 
missed, such  Defender  shall  recover  his  fiill  Costs  of  Suit. 

XXXV.  And  be  it  enacted.  That  no  Misnomer  or  inao-  MisDomen 
curate  Description  of  any  Person  or  Place  in  any  Writing  "^p*  *o 
made  in  the  Form  of  any  Schedule  to  this  Act  annexe^  oe©^^"^ 
or  in  any  List  or  Register  or  Notice,  or  other  Writing, 

made  under  Authoritv  of  this  Act,  shall  in  any  way  pre- 
vent or  abridge  the  Operation  of  this  Act ;  providea  that 

\  See  the  act  3  George  IV.,  cap.  91,  intituled,  '^  An  Act  for  regu- 
lating the  mode  of  accounting  for  the  common  good  and  revenues  of 
the  Koyal  Burghs  of  ScoUand'*  (29th  July  1822). 
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such  Person  or  Place  shall  be  so  designated  in  each 
Writing,  Liat,  Register,  or  Notice  as  to  be  commonly 
understood. 

XXXVI.  And  be  it  enacted^  That  all  Laws,  Slatvtet,  and 
Usages  nme  in  force  respecting  the  Royal  liarglia  in  tliat  Part 
of  Grent  Brititin  called  Scotland  shall  be  and  the  same  art 
herehtf  repealed  in  so  far  as  they  are  inconsistent  or  at  variance 
with  the  Procisiona  of  this  Act,  but  in  all  other  respects  the 
same  s/ia  II  remain  in  full  Force  and  Effect :'  Provided  always, 
that  the  Oath  termed  the  Burgher  Oath  ahall  in  no  Case 
hereafter  bo  required  to  be  taken  in  any  Burgh.* 

XXXVII.  And  be  it  enacted,  That  no  Irregularity  or 
Nullity  in  the  Election  of  any  Councillor  or  Magistrate 
shall  in  any  Caae  after  the  passing  of  this  Act  annid  or 
affect  the  Election  of  other  Coimcinors  or  Magistrates  not 
liable  to  the  same  Grounds  of  Objection,  but  those  par- 
ticular Elections  only  in  which  such  Irregularity  or  Niulity 
shall  have  occurred.' 

4tl^  'XXXVIII.  And  be  it  enacted,  That  this  Act  may  ft 
(bia  Si»-  repealed,  altered,  or  amended  by  any  Act  or  Acts  to  be  jxuMO 
■ion.  in  the  present  Session  of  Parliament. 


AU  Sta- 
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SCHEDULES  to  which  the  foregoing  Act  refers. 


SCHEDULE  {A.y—Part  First. 

City  [or  liurjil^  of 
r,  A.  B.,  [insert  Designation]  hereby  claim  to  be  enrolled 
as  a    Voter  for  the  Town  Councillors  of  the  said  Cifti  [iir 
Biir</li]  in  reaped  of  my  Interest  in  the  House,  Shop,  et  ct'tcra, 

'  Section  36,  from  the  commencement  to  the  wonlii,  "  pniviHpi] 
alwAys,  that "  is  repeiJed  by  schedule  Fifth  nf  "  The  Ballot  Act,  1872.*' 

'  Under  "  The  ^lunicipal  Elections  Amendment  (Scotlund)  -Vet  18ti8,'' 
sectji)n  8,  a  vottT  may  only  be  rctiuired  to  make  a  declaration  iu  tlie 
form  of  schedule  (A.)  annexed  to  that  act. 

'  Supplemented  b^  the  Act.  IG  Vict.,  c,  S6,  bo  &r  ai  to  provide  for 
the  election  of  councillors  or  aiagietratce  in  room  of  those  whoic  election 
may  have  bi^en  null  or  irregular. 

'  Section  38  is  repealed  by  schedule  Fifth  of  "  The  Ballot  Act  1872." 

'  I'kis  adiedule  is  Bupereeded  by  "  The  Municipal  Elections  Amend- 
ment (Scotlaud)  Act  IHTO,"  section  6.    See  note  to  section  2  of  this  Act. 
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situated  in  [here  insert  the  Situation  of  the  Premises, 
described  by  the  Street,  Number,  Parish,  or  other  Locahty] ; 
and  [in  Cases  where  the  Claimant  chooses  to  make  sucn 
production]  in  support  of  my  Claim  I  produce  herewith  a 
Disposition,  Seisin,  Lease,  et  cetera,  dated,  et  cetera,  as 
ihe  Case  may  be.] 

l^Date.^  (Signed)         A.  B. 


SCHEDULE  (A.y—Part  Second. 

Number  lodged  with  m£  C.  D.,  Town  Clerk  of 

this  Day  together  with  the  Disposition^  Seisin, 

Lease,  et  cetera,  above  written  [in  Cases  where  any  such 
Documents  are  lodged.] 

(Signed)        C.  D. 


fm 


SCHEDULE  (B.y 

City  [or  Burgli]  of 
I,  A.  B.,  [or  We,  C.  D.,  E.  F.,  et  cetera,]  object  to  the  Claim 
of  A.  B.  to  be  admitted  [or  to  continue  on  the  Roll]  as  a  Voter 
or  Councillors  in  ths  City  [or  Burgh]  of  on  the 

following  Ground  [here  may  be  stated  shortly  the  Grounds, 
as  that  Property  or  Occupancy  not  of  sufficient  Value,  that 
the  Party  is  not  or  has  ceased  to  be  Proprietor,  Tenant,  or 
Occupant,  or  is  personally  disquahfied,  as  being  a  Minor,  a 
fatuous  Person,  et  cetera]  ;  and  I  crave  to  be  heard  on  the 
said  Objection  or  Objections  before  the  Chief  Magistrate  or 
Assessor. 

[Date.]  (Signed)         A.  B. 


SCHEDULE  (C.) 


Edinburgh. 
Glasgow. 
Aberdeen. 
Dundee. 


Perth. 

Dunfermline. 
Dumfries. 
Inverness. 


*  This  schedule  is  superseded  by  ^^  The  IMunicipal  Elections  Amend- 
ment (Scotland)  Act  1870,''  section  6.     See  note  to  section  2  of  this  Act. 

'  This  schedule  is  superseded  by  *^The  Municipal  Elections  Amend- 
ment (Scotland)  Act  1870,''  section  6.     See  note  to  section  2  of  this  Act. 
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SCHEDULE  {D.y 

ly  A.  B.,  do  solemnly  swear  [or  affirm]^  Tliat  lam  the  Indi* 
vidual  described  in  Hie  List  or  Roll  for  the  City  [or 

BurgK]  of  as  A.  B.  of 

[here  insert  Description  in  the  same  Words  as  contained 
m  the  Roll];  thxit  I  am  still  the  Proprietor  [or  Occupant]  of 
the  Property  for  which  I  am  so  enrolled^  and  hold  the  same 
for  my  own  Benefit^  and  not  in  Trust  for  or  at  the  Pleasure 
of  any  other  Person ;  and  that  I  have  not  already  voted  at 
this  Election. 


SCHEDULE  (E.y 

/,  A.  B.,  do  solemnly  swear  [or  aj^rm],  Tliat  I  have  not 
received  or  had,  by  myself  or  any  person  for  my  Use  or 
Benefit,  any  Sum  or  Sums  of  Money,  Office,  Place,  or  Em^ 
ploym£nt.  Gift  or  Reward,  or  any  Promise  or  Security  for 
any  Money,  Office,  or  Gift,  in  order  to  give  my  Vote  at  this 
Election. 


SCHEDULE  {F.) 


8 


« 


Dornoch. 
*Neio  Galloway. 
*Culross. 
*Lochmaben 

Bervie. 


*  Wester  Anstruther. 
*Kilreny. 
*Kinghom. 
Kintore. 


*  Repealed  by  section  8  of  '^The  Municipal  Elections  Amendment 
(Scotland)  Act  1868/'  and  schedule  (A.)  of  that  act. 

*  Repealed  by  section  8  of  ^*  The  Municipal  Elections  Amendment 
(Scotland)  Act  1868,"  and  schedule  (A.)  of  that  act. 

'  The  Act  15  and  16  Vict.,  c.  32,  altered  the  number  of  the  magis* 
trates  and  councillors  in  certain  of  the  royal  burghs  in  Scotland,  and 
especially  in  the  burghs  specified  in  Schedule  (F.)  marked  on  this  print 
with  an  asterisk. 

Schedule  (F.)  is  wholly  repealed  by  section  3  of  *^  The  Municipal  £lec- 
tions  Amendment  (Scotland)  Act  1868.'' 
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APPENDIX  No.  II. 


ANNO  TERTIO  AND  QUARTO 

GULIELMI    IV.    REGIS. 


CAP.  LXXVII. 

An  Act  to  provide  for  the  Appointment  and  Election 
OF  Magistrates  and  Councillors  for  the  several 
Burghs  and  Towns  of  Scotland  which  now  return 
OR  contribute  to  return  Members  to  Parliament 

AND  ARE  NOT  ROYAL  BURGHS. — [28th  AugXlSt  1833.] 

WHEREAS  by  an  Act  passed  in  the  last  Session  of  Par- 
liament, intituled  An  Act  TO  A^EEND  THE  REPRESENTATION 

OF  THE  People  in  Scotland,  the  Right  of  sending  or  contri-  ^  *  ^^J^' 
buting  to  send  Members  to  ParUament  was  conferred  on  '  '  * 
divers  Burghs  and  Towns  in  SCOTLAND  which  were  not 
Royal  Burghs  :  And  whereas  there  are  in  some  of  those 
Burghs  and  Towns  no  proper  Magistracy  or  Councils ; 
and  the  Constitution  of  sucn  Magistracies  and  Councils, 
and  the  Mode  of  electing  the  same,  where  they  do  exist 
in  such  Biu-ghs  or  Towns,  is  defective,  and  has  given 
Occasion  to  much  Inconvenience :  For  Remedy  whereof 
it  is  expedient  that  Provision  be  now  made  for  the  due 
Appointment  and  Election  of  such  Magistrates  and 
Coimcils  in  all  such  Burghs ;  be  it  therefore  enacted  by 
the  King's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same.  That  from  and  after  the 
J  irst  Tuesday  in  November  next  there  shall  be  in  each 
of  the  several  Burghs  and  Towns  of  Paisley,  Greenock, 
Leith,  and  Kilmarnock  the  Number  of  Sixteen  Coun- 
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Niunbar  of  cillors,  whereof  One  ehall  be  Provost,  Four  shall  be 
^ndiiOTs  Bailies,  and  one  a  Treasurer ;'  and  in  each  of  the  Beveral 
tn,^  i^  Burghs  and  Towns  of  Falkirk,  Hamilton,  Peterhead, 
each  Musselburgh,  and  Airdrie  there  shall  be  the  Number  of 

Bur^.  Twelve  Councillors,  whereof  One  shall  be  Provost,  and 
Three  Bailies,  and  One  a  Treasurer ;'  and  in  each  of  the 
several  Burghs  or  Towns  of  Port-Glasoow,  Ckomartt, 
and  PoRTOBELLO  there  shall  be  the  Number  of  Nine  Coun- 
cillors, wliertof  One  shall  be  Provost,  and  Two  Bailies  ;* 
and  iu  the  Bnrgh  of  Oban  there  shall  be  the  Number  of 
Six  Councillors,  whereof  Two  shall  be  Bailies/ 

S-^^  II.  And  be  it  enacted.  That  the  Eight  of  elecHng  the 
to  be  elect-  Councillors  in  each  of  the  said  Bin-ghs  and  Towns  shall  be 
ed-  in  all  the  Persons  who  are  qualified  to  vote  for  a  Member 

of  Parliament  for  such  Burgh  or  Town,  whose  Names 
shall  be  on  the  Register  directed  to  be  kept  bu  the  aaid 
recited  Act,' and  which  shall  have  been  completed  in  Terms 
thereof  up  to  the  Period  thereby  directed  next  previous 
to  the  Time  hereinafter  appointed  for  the  Election  of 
such  Councillors ;  and  such  Register  so  completed  from 
Time  to  Time  shall  be  and  be  deemed  to  be  uie  Roister 
of  Electors  of  the  Councillors  for  such  Burghs  or  Towns 
respectively. 

B^'^io  ^^^'  ^^^^  ^  '*  enacted,  That  the  said  Burghs  or  Towns 
be'^viiied  "f^  Paisley,  Greemock,  Leith.  and  Kilmarnock  shall  be 
intoWafda  divided  into  Wards  or  Districts,  which,  together  with  the 

triuts  by         '  This  arrangement  still  continuea,  except  fts  regards  the  burgh  of 

Cominu-      Kilmarnock,  in  which,  by  "The  KLiiiiHruoulc  Municipal  Extension  and 

■ionere.        Improvement  Act  1871,'  (3J  and  35  Vict.  c.  71),  the  number  of  coun- 

cillnre  is  increnseil   to   twenty-five,   whereofl  uite   is  appointed   to   be 

provost,  six  to  be  bailies,  and  one  to  be  treasurer. 

Tlie  "ManidpftI  Elections  Amendment  (Scotland)  Act  1868,"  section 
11,  appointed  each  of  the  burjjha  of  Hawick  and  GalasliieU  to  hava 
fifteen  Councillors,  whereof  one  must  be  provoFt,  four  miist  be  bailies, 
and  one  must  be  treasurer;  and  otherwise  classed  theae  burgbs  with 
I'sisley,  Greennck,  Leith,  and  Kilmarnock,  subject  to  the  profisioDt 
then-in  set  forth, 

'  This  arrangement  still  continues. 

'  This  arrangement  stjll  continues,  eicept  as  re^iiirdH  the  burgh  of 
Port-Glasgow,  to  which  an  additional  mapietrate  was  assigned  by  "  Th« 
Port-Glasgow  Police  Act  1865"  (28  and  29  Vict,  cap.  234). 

*  This  arTangement  still  continues. 

'  Now  the  register  in  force  at  the  time,  made  up  in  termn  of  the 
Registration  Acts.  See  "The  Municipal  Elections  Amendment  (Scot* 
latid)  Act  1868,"  section  5- 

See  note  4  to  section  1  of  the  Act  3  and  4  WiU.  IV.,  c.  T6. 
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Number  of  Councillors  to  be  chosen  by  each  such  Ward 
or  District,  shall  be  fixed  and  ascertained  by  the  Commis- 
sioners named  and  appointed  by  His  Majesty  to  inquire 
into  and  report  upon  the  Condition  of  the  several  Burghs 
and  Towns  of  SCOTLAND  by  a  Commission  dated  on  the 
Fifteenth  Day  of  July  in  this  present  Year ;  *  and  such 
Commissioners  shall  have  regard  to  its  being  the  Purport 
and  Meaning  of  this  Act  that  the  Number  of  Wards  shall 
be  such  that  each  Ward  shall,  at  the  first  Election  to  be 
made  under  this  Act,  choose,  as  nearly  as  may  be,  the 
Number  of  Three  Councillors,  and  at  the  subsequent 
annual  Elections  in  each  succeeding  Year  the  Number  of 
One  Councillor ;  and  the  said  Commissioners  shall,  upon 
such  Division  being  made  and  completed,  report  the  same 
to  His  Majesty's  Privy  Council,  who  shall  cause  such 
Report  to  be  published  by  Royal  Proclamation  in  the 
Gazette ;  and  the  Number  and  Limits  of  such  Districts, 
and  the  Number  of  Councillors  to  be  elected  by  each  such 
District,  being  so  fixed,  reported,  and  published,  shall  be 
held  and  taken  to  be  a  Part  of  this  Act,  in  the  same 
Manner  and  to  the  same  Efiect  as  if  the  same  were  parti- 
cularly set  foVth  and  enacted  herein. 

*IV.  And  be  it  enacted.  That  upon  the  First  Tuesday  CoundiB  to 
of  Nove:mber  next  the  Electors  qualified  and  entered  in  ^^.p^^ 
the  said  Register  shall,  in  each  of  the  said  Burghs  or  Greenockf* 
Towns  of  Paisley,  Greenock,  Leith,  and  Kilmarnock,'  Leith,  and 

respectively  choose  from  amone  such  of  their  own  Number  ^*l™*r- 
as  either  reside  within  the  Boimdaries  assigned  to  such 
Biu-gh  or  Town  by  the  said  recited  Act,  or  as  carry  on 
Business  personally  therein,  the  Councils  of  the  said 
respective  Burghs  or  Towns  in  manner  following ;  that  is 
to  say,  the  qualified  Electors  of  each  District  whose 
Names  shall  be  in  the  said  Register  shall  at  some  Place 
or  Places  to  be  appointed  for  each  such  Ward  or  District, 
of  which  Intimation  shall  be  made  by  Notice  affixed  on 
the  Church  Doors  of  the  several  Parishes  of  such  Burgh 
Ten  Days  at  least  previous  to  such  Election,  proceed  to 
elect  from  and  among  the  Persons  contained  m  the  said 
Register  such  a  Number  of  Councillors  for  such  Burgh  or 
Town,  being  either  resident  or  personally  carrying  on 

'  See  note  to  section  7  of  the  Act  3  and  4  Will.  IV.,  c.  76. 
'  See  note  I  to  section  8  of  the  Act  3  and  4  Will.  lY.,  c  76. 
'  See  notes  to  section  1  of  this  Act. 
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Business  within  such  Burgh  or  Town  respectivelv,  as 
hereinbefore  provided,  as  shall  by  the  Report  of  the 
Commissioners  to  be  appointed  as  aforesaid,  and  the 
Proclamation  thereof  aforesaid,  have  been  fixed  and  ascer- 
tained as  the  Number  of  Councillors  to  be  elected  in  each 
such  Ward,*  by  open  Poll,*  to  be  taken  at  the  PolUng  Place 
or  Polling  Places  appointed  for  each  Ward,  in  the  Presence 
of  the  Provost  or  Cliief  or  Senior  Magistrate  capable  of 
attending  in  such  Burgh  or  Town,*  or  of  a  legal  Substitute 
to  bo  appointed  by  him,  such  Assessor  being  of  the  Pro- 
fession of  the  Law,  and  being  always  an  Advocate,  or  a 
Writer  to  the  Signet,  or  a  Solicitor  in  the  Supreme  or 
Inferior  Courts,  of  not  less  than  Three  Years  standing 
respectively,  to  officiate  and  preside  at  the  Election  in 
each  such  Ward  or  District ;'  and  the  Town  Clerks  of  such 
Burghs  or  Towns,  or  the  Persons  who  may  be  appointed 
by  the  Cliief  Magistrate  thereof  to  officiate  as  Poll 
CSerks  in  the  several  Wards  thereof,  which  Persons 
such  Provost  or  Cliief  Magistrate  is  hereby  authorised  to 
appoint,  shall  each  have  with  him  a  certified  Copy  of  that 
Part  of  the  aforesaid  Register  which  contains  the  Names 
of  the  Voters  qualified  in  respect  of  Property  situate  in 
each  such  District,  according  to  which  the  votes  shall  be 
taken ;  aud  it  shall  not  be  competent  at  such  Poll  to  inquire  into 
any  other  Facts  than  the  Identity  of  the  Party  tendering  a  Vote 
and  the  Person  mentioned  in  8u<:h  Peffister,  his  still  holding  the 
Qualification  there  mentioned,  and  his  not  having  previously 
voted  at  the  same  Election,  all  ichich  Facts  it  shall  only  be 
competent  to  prove  by  the  Oath  of  the  Party  so  tendering  his 
Vote,  if  required  by  any  other  Voter  on  the  Register ;  and  no 
other  Oath  shall  be  put  at  such  Election^  except  only  an  Oath 
against  Bribery,  which  if  required  by  any  Voter  on  the  Roll 
shall  also  be  put  by  the  Magistrate  or  Substitute  at  each 
Polling  Place ;  which  Two  Oaths  shall  be  put  in  the  Form  of 
Schedules  (A,)  and  (B.)  to  this  Act  annexed  ;^  and  each  Poll 
Clerk  shall  enter  each  Vote  for  each  Person  proposed  in  a  Poll 
Book;   and  the  Provost  or  Chief  Magistrate,  or   Substitute^ 

*  See  note  to  section  7  of  the  Act  3  and  4  Will.  IV.,  c  76. 

*  This  section  is  repealed  by  schedule  Fifth  of  "  The  Ballot  Act 
1872,"  ^^  80  far  as  it  provides  that  the  election  shall  be  by  open  poll.** 

*  See  note  6  to  section  8  of  the  Act  3  and  4  Will.  IV.,  c.  76. 

'  See  note  7  to  section  8  of  the  Act  3  and  4  Will.  IV.,  c.  76. 

"  This  provision  is  repealed  bv  section  8  of  "  The  Municipal  Elec- 
tions Amendment  (Scotland)  Act  18G8/* 
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presiding  at  such  Election,  and  the  Clerk  or  Person  taking  the 
Poll,  shall  svbscribe  their  Navies  to  each  Page  of  such  Book 
before  any  Entry  shall  be  tnade  in  the  succeeding  Page? 

V.  Provided  always,  and  be  it  enacted,  That  if  in  any  i^  case 
Case  in  which  the  Provost  or  Chief  or  Senior  attending  there  shall 
Magistrate  is  directed  to  preside  or  act  in  any  Burgh  or  ^^^  Chief 
Town   under  this  Act,  in  manner  hereinbefore  or  after  M^gig. 
provided,  there  shall  be  no  such  Provost  or  Chief  or  other  trate,  the 
Magistrate,  the  Sheriff  of  the  County  in  which  such  Burgh  ^^^^^*^ 
or  Town  is  situated,  or  one  of  his  ordinary  Substitutes,  to^preside 
shall  preside  and  act  as  such  Provost  or  Chief  or  other  at  Eleo- 
Magistrate  is  hereby  directed  to  preside  and  act  as  afore-  *^°^ 
said. 

VI.  And  be  it   enacted,   That  no  Poll  by   this    Act  pou  not  to 
authorized  to  be  taken  shall  be  kept  open  for  more  than  be  open 
One  Day,  and  that  only  between  the  Hours  of  Eight  in  ^ore  than 
the  Morning  and  Four  in  the  Afternoon.*  ^^    *^' 

VII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  provoet  op 
Provost  or  Chief  or  Senior  Magistrate  of  any  of  the  said  Chief  Ma- 
Burghs  or  Towns  to  appoint  such  and  as  many  additional  &"*>?*«  *J 
PoUmg  Places  or  Booth  as  may  be  necessary  for  ensur-  aftiomkl 
ing  the  completing  of  such  Election  within  One  Day,  *  Polling 
and  also  such  additional  Assessors  (to  be  qualified  and  Pi«5«»» 
chosen  as  aforesaid)  and  also  as  many  Poll  Clerks  as  shall  ^^^^ 
be  necessary  for  that  Purpose.  cessaiy. 

^VIIL  And  be  it  enacted.  That  at  all  such  Elections  of  Poll  Bookg 
Councillors  for  the  said  Burghs  or  Towns,  the  Poll  Booka  for  ^  **  ^'''^ 
the  several  Wards  or  Districts  of  the  said  Burghs  or  Towns  p,^.^^^ 
shall  at  the  Close  of  the  Poll  be  sealed  up  by  the  Persons  who  who  shall 
shall  have  presided  at  the  Elections  of  the  several  Wards  and  declare  the 
taken  the  Polls  thereat,  and  shall  be  transmitted  to  the  Provost  '^"*^  * 

'  This  section,  from  the  words  "  and  each  poll  clerk  shall  enter,"  is 
repealed  by  schedule  Fifth  of  "The  Ballot  Act  1872." 

'  See  note  1  to  section  9  of  the  Act  3  and  4  Will.  IV.,  c.  76. 

«  Section  16  of  the  "  Municipal  Elections  Amendment  (Scotland)  Act 
1868,"  required  the  town  clerk  of  Parliamentary  as  well  as  Royal 
Burghs,  to  provide  such  number  of  polling  places  or  compartments  as 
might  be  required  for  municipal  elections.  The  duty  of  providing 
polling  places  seems  to  be  transferred  to  the  provost  or  chief  magis- 
trate by  section  8  and  sub-section  (3)  of.  section  20  of  "  The  Ballot 
Act  1872."    See  Memorial  and  Opinion,  Appendix  XY. 

*  This  section  is  repealed  by  schedule  Fifth  of'  The  Ballot  Act  1872." 
See  note  1  to  section  8  of  the  Act  3  and  4  Will.  IV.,  c.  76. 
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or  Chief  or  Senior  Magistrate,  who  on  the  next  laiv/ul  Day 
after  the  Receipt  of  the  same,  between  the  Hourt  of  Turelvg 
and  Two,  and  vdthin  the  Town  House  or  other  pitbUe  Building 
of  »uch  Burgh,  shall  openly  break  the  SeaU,  and  with  the 
Axsistance  of  the  Town  Clerk  and  such  other  Persons  as  ht 
may  think  fit  to  employ  shall  cast  up  the  Votes  given,  and  shall 
declare  upon  whom  the  Election  has  fallen  by  the  Majority  of 
Votes,  {ntaking  a  Double  Return  in  any  Case  where  the  Votes 
shall  be  equal,)  and  shall  forthwith  give  or  cause  to  be  given 
Notice  in  Writing  to  the  several  Persons  elected  of  such  their 
Election,  and  require  them  severally  to  appear  in  the  Town 
Hall  or  other  public  Poom  aforesaid  on  Hie  Second  lawful  Day 
after  such  Election,  when  they  shall  severally  declare  whether 
they  accept  or  decline  accepting  Ote  Office  of  Councillor  ;  and 
if  any  such  Person  shall  be  found  to  have  been  elected  by  more 
titan  One  of  the  said-  Wards  or  Districts,  he  shall  thereupon 
declare  for  which  Ward  he  intends  to  serve ;  and  wherever  this 
shall  occur,  or  where  there  shall  be  a  DoubU  Return  for  any 
Ward,  or  where  any  Person  elected  shall  decline  accepting,  then 
and  in  all  such  Oases  the  presiding  Magistrate  shall  im- 
mediately appoint  a  New  Election  for  the  vacant  Ward  or 
District,  or  Wards  or  Districts,  at  the  Distance  of  vat  Tnore 
than  Four  nor  less  than  Two  Days,  and  affix  Notices  ^f  the 
Day  so  appoin  ted  on  the  Church  Doors  of  the  Burgh  or  Town  ; 
and  such  Election  shall  be  proceeded  m  in  all  respects  in  the 
fame  Manner  in  which  the  first  Election  in  the  said  Wards  or 
Districts,  and  the  taking  the  Poll,  casting  up  tlie  Votes,  and 
deehirinij  the  Result,  is  hereinbefore  directed  to  proceed,  until 
the  Council  of  such  Burgh  shall  be  completed. 

Council-  'IX.  And  be  it  euacted.  That  upon  the  said  First  TuES- 

h™  to  be  Qj^Y  ^)f  No\'EMBER  next  the  qiiahfied  Electors  of  all  the 
Faii^"  said  Burghs  or  To-wns  of  Falkirk,  Hamilton,  Mussel- 
Ac.  BURGH,  AlRDRIE,  PORT-GLASGOW,  PeTERHEAD,  PoRTOBELLO, 
Cromarty,  and  Oban  respectively  and  severally  shall 
assemble  in  the  Town  Hall  or  other  public  Place  to  he  appointed 
and  notified  by  the  Town  Clerk  in  each  such  Burgh  or  Town? 
and  clioone  from  among  their  own  Number  the  Number 
of  Couneillors  hereinbefore  directed  to  be  chosen  for  each 
of  such  BurgliH  or  Towns  respectively,  being  resident  or 
personally  carrj"ing  on  BiisineBS  as  hereinbefore  provided, 

'  Soe  note  1  to  aection  8  of  the  Act  3  and  4  Will.  IV..  c.  76. 
'  ThiB  suction,  from  the  words  "aasemhle  in  the  town  hall"  to  the 
words  "  In   each   such   burgh  or  town  "  is   rcncaled  by  achedulti  FiAh 

of  "The  Ballot  Act  1872." 
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and  shall  declare  their  Votes  by  a  lAst  containing  the  Names 
of  the  Persons  for  tchom  each  Elector  respectively  intends  to 
vote,  which  several  Lists  shall  he  signed  by  each  such  Elector 
respectively^  and  shall  be  openly  given  in  by  each  Elector  to 
the  Town  Clerk  of  such  Burgh  or  Town  on  the  Day  of  Elec- 
tion,^  no  other  imjuiry  being  j)ennitted.  at  such  Election,  and  no 
other  Oath  allowed  to  be  administered  than  as  hereinbefore 
provided  as  to  the  Burghs  electing  by  Poll;*  and  such  Town 
Clerk,  together  with  the  Provost  or  Chief  or  Senior  attending 
Magistrate  of  the  Burgh  or  Totcn,  who  shall  preside  at  such 
Election,  shall  publicly  cast  up  the  Number  of  Votes,  and 
shall  declare  upon  whom  the  Election  has  fallen  by  the  Majority 
of  Votes ;  and  the  Provost  or  Chief  or  Senior  Magistrate  shall 
forthwith  give  or  cause  to  be  given  Notice  in  Wiiting  to  the 
several  Councillors  elected  of  such  their  Election,  and  call 
upon  them  severally  to  appear  in  the  Town  Hall  or  other 
public  Room  aforesaid  on  the  Second  lawful  Day  after  such 
Election,  when  they  shall  severally  declare  whetJier  they  accept 
or  decline  accepting  the  Office  of  Councillor ;  and  if  any  such 
Person  so  elected  shall  decline  to  accept,  or  in  case  there  shall 
he  an  Equality  of  Votes  in  favour  o/  Two  or  more  Persons, 
the  whole  of  whom  cannot  be  received  as  Councillors,  a  new 
Election  shall  immediately  thereafter  take  place  for  the  vacant 
Place  or  Places  •  of  the  Councillor  or  Councillors  so  declining 
to  accept,  or  elected  by  equal  Numbers,  to  be  intimated  as 
hereinbefore  provided  as  to  the  Burghs  electing  by  Poll, 
and  to  proceed  in  the  same  Manner  in  all  respects  in  which 
the  Election  for  Councillors  is  hereinbefore  directed  to  proceed 
until  the  Council  of  such  Burgh  shall  be  co?nj)letedJ^ 

X.  And  be  it  enacted,  That  in  all  the  Cases  of  Election  Persona 
hereinbefore  directed,  if  ahy  Person  elected  as  Councillor  f  ^^^^ 
shall  fail  to  attend  on  the  Day  appointed  for  declaring  his  attend, 
Acceptance,  he  shall  be  held  to  have  declined  accepting  lield  to  de- 
the  said  Office,  unless  he  then  transmit  to  the  Meeting  a  ^^.  ^' 
sufficient  written  Explanation,  signed  by  himself  or  his 
Agent,  of  the  Cause  of  his  Absence,  and  intimating  his 
Acceptance. 

*  So  much  of  this  section  as  "  relates  to  voting  by  lists,**  is  repealed  by 
schedule  Fifth  of  "  The  Ballot  Act  1872/' 

*  Repealed  by  section  8  of  ^^The  Municipal  Elections  Amendment 
(Scotland)  Act  1868." 

*  This  section,  from  the  words  "  and  such  town  clerk  "  is  repealed 
by  schedule  Fifth  of  "  The  Ballot  Act  1872,"  being  provided  for  by 
section  10  of  the  Act  3  &  4  Will.  IV.,  c.  76,  which  now  applies  to  all 
burghs.    See  note  1  to  section  8  of  the  latter  Act. 
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^^^^  *XL  And  be  it  enacted,  That  upon  the  First  TUESDAY 
Election  of  ^^^  NoVE>rBER  One  thousand  eiglit  liundredand  thirty-four. 
Council  and  upon  tlie  same  Day  in  every  succeeding  Year,  the 
Electors  in  such  Burglis  and  Towns  respectively*  shall  in 
like  ilanner,  vulelicetj  the  Biu'ghs  or  Towns  ot  PAISLEY, 
(iREEXOCK,  Leith,  and  Kilmarnock  in  their  several 
Wards  or  Districts,  and  the  said  other  Burghs  or  TowTis 
at  their  General  Meetings,  assemble  and  elect,  in  manner 
hereinbefore  prescribed  in  relation  to  the  first  Election 
mider  this  Act,  One  Third  Part  or  as  nearly  as  may  be  One 
Third  Part  of  the  Council  of  e^ich  such  Burgh  or  Town,  in 
the  Place  of  the  Third  thereof  who  shall,  as  hereinafter 
directed,  go  amnially  out  of  Office,  the  Wards  or  Districts 
into  which  the  Burghs  or  To^vns  divided  into  Wards  or 
Districts  are  divided  then  electing  such  Nmnber  of  Coim- 
cillors  as  by  the  said  Royal  Connnissioners '  such  Wards 
or  Districts  shall  be  directed  to  elect  at  such  annual  Elec- 
tions subsequent  to  the  first  Election. 

P^'^e  ^^I-  ^^^  ^^®  it  enacted,  That  unon  the  said  first  Tues- 
Council  to  DAY  of  NOVEMBER  ill  the  Year  One  Thousand  eight  hundred 
go  out  of  and  thirty-four,  and  in  every  succeeding  Year,  One  Third 
^^*""  or  a  Number  as  near  as  may  be  to  One  Third  of  the  whole 
Coimcil  of  each  such  Burgh  shall  go  out  of  Office;  and  in 
the  said  Year  One  thousand  eight  hundred  and  thirty-fcmr 
the  Third  who  shall  go  out  shall  consist  of  the  Coimcillors 
who  had  tli(i  smallest  Niunber  of  Votes  at  the  p]lecti(»n  ot 
Councillors  in  this  present  Year;  and  in  the  succeeding 
Year,  One  thousand  eight  hundred  and  thirty-five,  the 
Third  of  the  Comicill(^rs  first  elected  under  this  Act  wln> 
shall  go  out  shall  consist  of  the  Councillors  who  at  such 
first  Election  under  this  Act  had  the  next  smallest  Num- 
ber of  Votes,  (the  Majority  of  the  Council  always  deter- 
mining, where  the  Votes  for  any  such  Persons  shall  have 
been  equal,  who  shall  be  the  Perscms  to  retire),  and  there- 
after the  Third  of  the  Councillors  so  annually  going  out 
of  Office  shall  always  consist  of  the  Councillors  avIio  liave 
been  longest  in  Ofiice:  Provided  always,  that  any  Coiin- 

'  Section  11  is  repealed  by  schedule  Fifth  of  "  The  Ballot  Act  1872," 
80  far  as  inc^usistent  with  that  Act. 

'  Ab  also  Hawick  and  Galashiels.     See  section  11  of  '*The  Municipal 
Elections  Amendment  (Scotland)  Act  1868." 
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cillors  so  going  out  of  Office  shall  be  capable  of  being  im- 
mediately re-elected.^ 

XIII.  And  be  it  enacted,  That  the  Comicillors  of  the  Election  of 
said  Bm-ghe  or  Towns  of  Paisley,  Greenock,  Leith,  and  Provost 
Kilmarnock  ^  respectively  so  elected  and  accepting  shall,  JJ^^foJ* 
upon  the  Third  lawful  Day  after  the  Election  of  the  whole  Paisley, 
Number  of  such  Councillors  in  the  present  Year,  assemble  ^• 

in  the  Town  Hall  or  other  usual  public  Place  of  meeting 
within  such  Burgh  or  Town,  and  snail  there,  by  a  Plurality 
of  Voices  (the  Councillor  who  had  the  greatest  Niunber  of 
Votes  at  the  Election  of  Councillors  having  a  casting  or 
double  Vote  in  case  of  Equahty),  elect  from  among  their 
own  Number  a  Provost  or  Chief  Magistrate,  Four  BaiUes, 
and  a  Treasurer. 

XIV.  And  be  it  enacted.  That  the  Councillors  of  the  Election  of 
said  Burghs  or  Towns  of  Falkirk,  HA^nLTON,  Peterhead,  Provost 
Musselburgh,  and  Airdrie  respectively  so  elected  and  ^^^' 
accepting  shall,  upon  the  Third  lawftil  Day  after  the  Elec-  Falkirk, 
tion  of  the  whole  Numlxjr  of  such  Councillors  in  the  pre-  ^ 
sent  Year,  assemble  in  the  Town  Hall  or  other  usual  piiblic 

Place  of  Meeting  Avithin  such  Burgh  or  ToAvn,  and  shall 
there,  by  a  Plurality  of  Voices  (the  Councillor  who  had  the 
greatest  Number  of  Votes  at  the  Electicm  of  Councillors 
having  a  casting  or  double  Vote  in  case  of  EquaUtj^,  elect 
from  among  their  own  Number  a  Provost,  Three  Baihes, 
and  a  Treasiu*er. 

XV.  And  be  it  enacted.  That  the  Councillors  of  the  said  Election  of 
Burghs  or  Towns  of  Port-Glasgow,  Cro^lvrty,  and  PoR-  imd^4>»- 
TOBELLO  respectively  so  elected  and  accepting  shall,  upon  trates  for 
the  Third  lawful  Day  after  the  Election  of  the  whole  Port-Glas- 
Number  of  such  Coimcillors  in  the  present  Year,  assemble  ^^*    ^* 
in  the  Town  Hall  or  other  usual  public  Place  of  meeting 
within  such  Burgh  or  Town,  and  snail  there,  by  a  Plurality 

of  Voices  (the  Coimcillor  who  had  the  greatest  Number  of 
Votes  at  the  Election  of  Councillors  having  a  casting  or 
double  Vote  in  case  of  Equahty),  elect  from  among  their 
own  Number  a  Provost  and  Two  Bailies. 

*  Sec  section  5  of  **  The  Municipal  Elections  Amendment  (Scotland) 
Act  1870." 

*  Also  Hawick  and  Galashiels.     See  section  11  of  ^^The  Municipal 
Elections  Amendment  (Scotland)  Act  1868." 
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Elecaon  of  XVI.  And  be  it  enacted.  That  the  Councillora  of  the 
B^ea  tur  ^^^^y  Burgti  of  Ob.\n  80  elected  and  accepting  shaU,  upon 
the  Tliird  hiwful  Day  after  the  election  of  the  whok 
Niiinher  of  sych  Councillors  in  the  present  Year,  assemble 
in  the  Town  Hall  or  other  usual  public  Place  of  meeting 
within  such  Burgh  or  To'wn,  and  eliall  there,  by  a  Plurality 
of  Voices  (the  Councillor  who  had  the  greatest  Number  of 
Votes  at  the  Election  of  Councillors  having  a  casting  or 
double  Vote  in  case  of  Equality),  elect  from  among  their 
own  Number  Two  Bailies. 

HecHon^t  XVII.  And  be  it  enacted,  That  the  Councillore  of  the 
ot  c^i"  ^^^^  several  Burghs  or  Towns  shall  in  the  like  Manner  as 
ties,  they  are  hereinbefore  directed  to  elect  their  Magistrates, 

and  at  the  same  Time,  elect  the  Managers  of  any  charit- 
able or  other  pubUc  Institution  existing  m  or  connected  wjth 
such  Burgh  or  To^vn,  the  Appointment  of  the  Managers  of 
which  is  at  present  vested  in  the  Magistrates  and  Town 
Council  of  such  Burgh  or  Town. 

^^         'XVIII.  A  nd  be  it  enacted^  TluU  ta>on  the  Ctmpletion  oj 

MdM^gia.  '^*  fi^**  Elections  of  Councillors,  Magistrates,   and    Offiet 

tntea  to  go  Bearers  to  be  made  in  all  the  said  Burghs  or  Towns  under  the 

out  on        ProvisionK  of  this  Act,  and  not  sooner,  the  Provost,  Magi*' 

S^^f"""  Irates,  Ojfice  Bearers,  ami  otfier  Councillors  mow  in  Office  in 

ElBction.     SHch  Burghs  or   Towns  respectireli/  shall  go  out,  and  their 

vhole  Powers,  Duties,  and  J'unctlons  shall  cease  and  determine, 

e.rc<'/'t  only   where  an;/  of  the  said  Persons  shall  hare  been 

again  elected  under  the  Proristons  of  this  Act,  and  there  shall 

thereafter  be  no  other  Magistrates  or  OJicers  for  such  Burghs 

or  Towns  than  those  hereby  specified  and  directed  to  be  elected 

and  chosen. 

Election  of  XTX.  And  be  it  enacted,  That  where  any  Trust  or 
TniBU-ea  Miiimgcnieiit  is,  by  the  Terms  of  any  Public  or  Local  Act, 
'"  or  of  any  Cliartcv  or  Deed  of  Foundation,  or  other  Deed, 
CI 'nl'tTretl  i>n  tlio  jiroscnt  Magistrate  and  Council  of  any 
(if  the  fiaid  Bnrghs  or  Towns,  tlio  MagistriitcH  and 
Councils,  to  be  olcetcil  accordiug  to  the  Provisions  of  tliis 
Act  aliall  have  the  same  P(iwors  and  Bights  as  such 
TruHtees,  ManagorH.  and  Directors  as  belong  to  the  exist- 
ing MSigintrates  and  Councils ;  and  where  any  such  Trust 
or  Management  is  confcrrttd  ou  any  ])artieiilar  Mouibcrs 
of  the  present  Coimcil  or  JIagietracy  or  Office  Bearers  of 

'  Section  18  is  repealed  by  scheilulo  Fifth  of  "The  Ballot  Act  ]873." 


ui'l  Uamt- 
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any  such  Burgh  or  Town,  the  Town  Councils  to  be  named 
and  Elected  in  Terms  of  this  Act  shall  immediately  after 
their  own  Acceptance  and  Induction  into  Office  nominate 
and  elect  from  their  own  Body  such  a  Number  of  Persons 
to  be  such  Trustees  or  Managers  as  are  by  such  Acts, 
Charters,  or  Deeds  appointed  to  those  Offices  imder  the 
said  Denominations ;  and  the  whole  Powers  and  Func- 
tions now  belonging  to  the  said  Offices  of  Trustees  or 
Managers  shall  belong  to  and  be  as  fully  vested  in  the 
Persons  so  elected  as  if  they  had  possessed  the  Denomina- 
tions used  in  the  said  Acts,  Charters,  or  Deeds. 

XX.  And  be  it  enacted.  That  in  all  Burghs  where  there  Councfl- 
are  Burgesses  no  Person  shall  be  entitled  to  be  received  ^™  *o  be 
and  inducted  as  Councillor  who  shall  not,  previous  to  such  befbrTl^ 
Induction,  be  entered  a  Burgess  of  the  Burgh  for  which  duction. 
he  is  so  elected ;   and  each  such  Person  so  elected  shall 
produce,  when  he  declares  his  Acceptance,  the  Evidence 

of  his  being  such  Burgess ;  and  his  Omission  so  to  do 
shall  be  held  to  vacate  his  Election  in  the  same  manner 
as  if  he  had  declined  to  accept :  Provided  always,  that  no 
merely  honorary  Burgess  shall  be  entitled  to  be  so 
inducted,  and  that  any  Person  so  elected  shall  be  entitled 
to  be  entered  as  a  Burgess  on  Payment  of  the  ordinary 
Fees  to  the  Conunon  Good  of  the  Biu-gh. 

XXI.  And  be  it   enacted.    That  nothing  herein   con-  Rights  of 
tained  shall  bo  held  or  construed  to  impair  the  Right  of  Crafts, 
any  Craft,  Trade,  or  Guildry  severally  to  elect  their  own  "^^^jij. 
Deacons  or  Deacon  Convener  or  Dean  of  Guild  for  the  Hea  to 
Management  of  the  Affiiirs  of  such  Crafts,  Trades,  or  elect  their 
Guildries.  but  that  on  the  contrary  the  said  several  Bodies  °^^  ^^" 
shall,  from  and  after  the  passing  of  this  Act,  be  in  all 

Cases  entitled  to  the  free  Election  of  the  said  several 
Office  Bearers  and  other  necessary  Officers  for  the  Manage- 
ment of  their  Affiiirs,  without  any  Interference  or  Con- 
troul  whatsoever  on  the  Part  of  the  Town  Council  or  any 
Member  thereof. 

XXII.  And  be  it  enacted,  That  when  any  Magistrate  or  Vacancies 
Office  Bearer  (other  than  the  Provost  or  Chief  Magistrate  of  Magia- 
and  Treasurer  j  shall  be  in  the  Third  of  the  Council  going  ?'**®"  ^ 
out  of  Office,  the  Place  of  such  Magistrate  or  Office  Bearer  ^^  how 
shaU  be  supplied  by  Election  by  the  Council  as  soon  as  supplied, 
the  full  Number  thereof  shall  have  been  completed  by  the 
annual  Election  of  the  Third  then  hereby  directed  to  take 
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place  ;  and  the  said  Election  shall  be  made  by  Plurality  of 
Voices  ;  and  the  chief  or  senior  attending  Magistrate  Bnall 
have  a  double  or  casting  Voice  in  case  of  Equality :  Pro- 
vided always,  that  the  Provost  or  Chief  Magistrate  and 
the  Treasurer  shall  always  remain  in  Office  for  the  Period 
of  Three  Years,  and  that  they  as  well  as  all  the  other 
Magistrates  and  Office  Bearers  shall  at  all  times  be  capable 
of  being  re-elected. 

Vacancies       XXIII.  And  be  it  enacted.  That  if  any  Vacancy  shall 
^^J^T*^    in   the  Course   of  the   Year   occur  in    the    Council    or 
Year,  how  Magistracy  or  Office  Bearers  of  any  such  Biurgh  or  Town 
to  be  sup-   by  Death,  DisabiHty,  or  Resignation,  the  same  shall  be 
plied.         iilled   up   ad  interim  by  the  remaining  Members  of  the 
Council  oy  Election,  as  hereinbefore  provided,  at  a  Meet- 
ing to  be  called  on  Five  Days  Notice  by  the  Town  Clerk 
by   Intimation   in   Writing  to   each   of  such   remaining 
Members  of  the  Coimcil ;  *  but  any  Coimcillor,  Magistrate^ 
or  Office  Bearer  so  elected  ad  interim  shall  go  out  of  Office 
on  the  First  Tuesday  of  November  next  ensuing  his 
Election,   and   the   Vacancv  thereby  occmrin^  shall  be 
supplied  at  the  next  annual  Election  of  Councillors,  and 
Magistrates  or  Office  Bearers  in  such  Burgh ;  provided 
that  if  the  Vacancy  shall  have  occurred  in  any  of  the  said 
Burghs  or  Towns  of  Paisley,  Greenock,  Leith,  or  Kel- 
\  MARXOCK,-  such  Vacancy  shall  at  such  annual  Election  be 

supplied  l)y  the  Ward  of  such  Burgh  or  Town  by  which 
the  Councillor  who  had  died  or  resigned  or  been  disabled 
had  been  elected,  and  which  shall  in  this  Case  elect  an 
adchtional  Coimcillor,  unless  the  Party  so  dying  or  dis- 
abled would  then  have  gone  out  of  Office  as  One  of  the 
Third  hereby  directed  to  retire. 

Council-  XXIV.  And  be  it  enacted,  That   any   Person  elected 

I^",^  t^'*  ^^^^  accepting  the  Office  of  Councillor,  Magistrate,  or  other 
Office  Bearer  in  any  T(n\ai  Council  under  the  Provisions  of 
this  Act,  may  resign  his  said  Office  at  any  Time,  upon  giv- 
ing not  less  than  Three  Weeks  Notice  of  such  his  Inten- 
tion by  a  written  Intimation  to  the  Town  Clerk,  or  Chief 
or  Senior  Magistrate ;  and  in  the  Event  of  such  Resigna- 
tion being  intimated  as  to  be  made  at  the  Period  of  the 
annual   Ketirement   of  One  Third  of  the  Comicil,  such 

*  See  note  to  section  25  of  the  Act  4  and  5  Will  IV.,  c.  76. 

^  Also  Hawick  and  Galashiels.    See  section  11  of  ^^The  Municipal 
Elections  Amendment  (Scotland)  Act  1868." 


may  re- 
sign 
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additional  Number  of  Councillors  Bhall  then  be  elected  as 
may  be  necessary  to  complete  the  Coimcil :  Provided 
always,  that  no  Fine  or  other  Penalty  shall  be  exigible 
from  any  Person  either  declining  to  accept  after  his 
Election  or  subsequently  resigning  his  Office. 

XXV.  And  be  it  enacted,  That  where  any  such  Bm-gh  or  Burghs 
To^vn  shall,  in  consequence  of  the  Decision  of  a  Court  of  having  no 
Law  or  otherwise,  be  hereafter  without  any  legal  Coimcil  ^^   ^^' 
or  Magistracy,  all  the  Functions  directed  by  this  Act  to 

be  performed  by  the  existing  Magistrates  or  Coimcils 
shall  be  performed  by  One  or  more  of  the  Managers  who 
may  by  any  lawful  Appointment  be  then  in  the  actual  Ad- 
ministration of  the  Affairs  of  any  such  Burgh  or  Town, 
and  in  default  of  any  such  Managers  by  the  Sheriff  or 
Sheriff-Substitute  of  the  County. 

XXVI.  And  be  it  enacted,  That  it  shall  be  lawful  for  Town 
the  Magistrates  and  Council  of  any  such  Burgh  or  Town  ^^^^^  ^^ 
to  elect  a  Town  Clerk  for  such  Burgh  or  Town  for  the  *PP^"^ 
Period  of  One  Year,  without  Prejudice  to  his  Re-election, 

and  also  without  Prejudice  to  the  Ia^vful  Right  of  any 
existing  Town  Clerk  in  any  such  Burgh  or  Town  to  hold 
his  Office  of  TowTi  Clerk  or  Clerk  to  the  Magistrates  and 
Council  ad  vitam  aut  culpam, 

XX VII.  And  be  it  enacted.  That  all  the  Notices  or  Town 
Intimations   hereby    directed   or    required   to   be   given  ^®';^ 
or  made  in  any  such  Burgh  or  Town  of  any  Meetings  or  Nodoe». 
Proceedings  to  be  held  or  had  in  the  Matter  of  the  Elec- 
tions of  or  respecting  such  Burgh  or  Town  shall,  where 

not  directed  to  be  otherwise  given,  be  given  or  made  by 
the  respective  Town  Clerks  thereof;  or  in  case  there  shall 
be  no  1  own  Clerk,  the  Duty  imposed  on  the  Town  Clerk 
by  this  Act  shall  be  performed  by  the  Sheriff  Clerk  of  the 
County:*  Provided  always,  that  no  Councillor,  nor  the 
Partner  in  Business  of  any  Councillor,  shall  be  entitled  to 
hold  the  Office  of  Town  Clerk  in  any  such  Burgh  or  Town, 
and  that  no  Town  Clerk  shall  directly  or  indirectly  inter- 
fere in  the  Election  of  Magistrates  or  Councillors  for  such 
Burgh  or  Town. 

XXVIII.  And  be  it  further  enacted.  That  where  there  Notices 
is  no  Parish  Church  within  the  Burgh,  the  Notices  hereby  "^y  ^ 
required  may  be  given  at  the  principal  Place  of  Public  pj^  *£ 
Worship  within  the  Burgh.  Worahip. 

>  See  rule  46  of  schedule  First  of  '<  The  Ballot  Act  1872.'* 
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FeeBol  XXIX.  And  be  it  cnatitcd,  That  the  several  Pereonf 
tu^*!uid  offici'iting  fit  ElectioDB  as  yiibstitutes  for  the  Provosts  01 
Abkwoib,  Cliief  Magistrates  in  the  Bevcrul  Wards  or  Dietricta  into 
MidEiec-  which  the  Bin-ghs  or  Towns  of  Paisley,  Greenock, 
^^!^^'  Leith,  and  KiLJU^RNOCK '  shall  be  divided  (not  being 
howto'be  the  Town  Clerks  of  such  ISurghs)  shall  be  entitled  to 
V^^  receive  a  Sum  not  exceeding  Tliree  Pounds  and  Three 

Shillings  for  each  Day  they  shall  respectively  be  so 
employed,  and  the  Poll  Clerks  the  Sum  of  One  Pound  and 
One  Shilling  each  for  the  same  Period;  which  Sum, 
together  with  nil  the  other  Expenses  attending  snch  Elec- 
tions, or  the  making  up  of  the  aforesaid  Register,  giving 
Notices  at  the  Church  Doors,  and  providing  Copies  of  the 
said  Registers  or  Parts  thereof  for  the  Puiposes  of  Elets- 
tion,  shall  be  defrayed  from  the  Common  Oood  or  other 
Means  or  Revenues  of  such  Burghs  respectively.* 

M«gis-  XXX.  And  be  it  enacted,  That  the  Magistrates  and 

Toim  Town  Council  to  be  elected  for  the  said  Burglis  or  Towns 
Cmmcii  to  uudcr  the  Authority  of  this  Act  shall  have  such  and  tha 
h»vB  mme  like  Rigfats,  PoweTS,  Authorities,  and  Jmisdiction  as  is  or 
Mm^  "  ^^^  possessed  by  the  Magistrates  and  Council  of  any  Royal 
tntes  and  Burgli  in  SCOTLAND ;  and  such  Rights,  Powers,  Autho- 
CouDdl  rities,  and  Jurisdiction  sliall  extend  eqiially  over  all  and 
^vexut-  yYj,iy  pjirt  of  the  Limits  of  such  Burghs  or  Tdmtis  as 
'  described  in  the  said  recited  Act  of  the  Second  and  Third 

but  not  to  Year  of  the  Reign  of  His  present  Majesty :  Provided 
^™  "^  always,  that  the  Magistrates  and  Council  of  snch  Burghs 
^f^fgj  or  Towns  shall  not  have  the  Power  of  tryiug  for  Crimea 
Felonie*,  puntsliahle  by  Death  or  Tniusportation ;  and  that  the 
*<=■  Rights,  Powers,  Authorities,  and  Jurisdiction  hereby  con- 

ferred shall  in  no  Case  be  exclusive  of  the  Authority  and 
Jurisdiction  ()f  any  Admiralty  Court  or  Dean  of  Gtuld 
Court  now  lawfully  established,  or  of  the  Sheriff  or- Justices 
of  the  Peace  of  the  Coiiuty,  over  the  Territory  Mithia  the 
Boundaries  of  such  Bm'ghs  or  Towns  respectively. 

JJj^jjp  XXXI.  And  be  it  enacted.  That  the  existing  Magistrates 
to  publish'  and  Council  in  all  the  Burghs  contained  in  this  Act  shall, 
■.State  of  on  or  before  the  Fifteenth  Day  of  OCTOBER  in  tho  present 
(■injeirly  ^"^"^  "'  '^^^  futurc  years,  make  up  a  distinct  State  of  their 

'  Hawick  and  Galashiels.  See  section  11  of  the  "  Municipal  Elcctioiui 
Amendment  (Sfotland)  Act  1808." 
'  See  aotcB  to  section  30  of  the  Act  3  and  4  Will.  IV.,  c.  76. 
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AflFairs,  subscribed  by  the  Chief  or  Senior  Magistrate, 
Town  Clerk,  and  Treasurer,  containing  an  Accoimt  of  all 
the  Funds,  Properties,  and  Revenues  in  their  Administra- 
tion, and  of  all  their  Transactions  in  relation  to  such 
Funds,  Properties,  and  Revenues  since  they  came  into 
Office,  which  Account  shall  be  brought  down  as  nearly  as 
mav  be  to  the  said  Fifteenth  Day  of  October,  and  shall 
be  Kept  in  the  Town  Clerk's  or  Treasurer  s  Office,  for  the 
Inspection  of  any  of  the  registered  Electors,  from  the  said 
Fifteenth  Day  of  October  down  till  the  Time  of  the 
Election ;  and  a  full  and  distinct  Abstract  of  the  said 
Account,  with  a  Balance  Sheet  containing  all  necessary 
Particulars,  shall  be  printed  and  published  by  the  said 
Magistrates  on  or  before  the  Twentieth  Day  of  the  said 

Month  of  October. 

XXXII.  And  be  it  enacted.  That  if  any  Magistrate,  Penalty  for 
Councillor,  Town  Clerk,  SherifiF,  or  other  Person  shall  ^^j^^^- 
wilfully  contravene  or  disobey  the  Provisions  of  this  Act, 

he  shall  be  liable  to  be  sued  for  such  Offence  in  the  Court 
of  Session  by  any  Person  aggrieved  for  the  penal  Sum  of 
Three  himdred  rounds  ;  which  Sum,  or  any  smaller  Sum 
which  may  be  assessed  by  the  Jury  in  any  such  Action, 
the  Defender,  upon  Conviction,  shall  pay  to  the  Pursuer, 
with  full  Costs  of  Suit :  Provided  always,  that  every 
such  Action  shall  be  raised  within  Four  Calendar  Months 
after  the  Cause  of  Action  shall  have  arisen,  and  that 
Notice  in  Writing  shall  be  given  to  the  Defender  at 
least  One  Calendar  Month  before  raising  the  same : 
Provided  also,  that  any  such  Defender  against  whom 
Judgment  shall  have  been  once  recovered  in  such 
Action  shall  be  entitled  to  plead  such  Judgment  as  a  Bar 
to  any  other  Action  which  may  be  brought  against  him 
for  the  same  Matter  or  Thing;  and  such  other  Action 
being  thereupon  dismissed,  such  Defender  shall  recover 
his  fiill  Costs  of  Suit. 

XXXIII.  And  be  it  enacted.  That  no  Irregularity  or  Irregu- 
NuUity  in  the  Election  of  any  Coimcillor  or  Magistrate  ^*^i^ 
shall,  in  any  Case  after  the  passing  of  this  Act,  annul  or  tipn  of 
affect  the  Election  of  other  UoimcilTors  or  Magistrates  not  Council- 
liable  to  the  same  Groimds  of  Objection,  but  those  particu-  |^  ^J^^  ^ 
lar  Elections  only  in  which  such  Irregularity  or  NuUity  thcm- 
shall  have  occurred ;  saving  always  and  reserving  to  all  selves, 
and  every  Person  and  Persons,  or  Class  or  Community  of 

P 
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Por8on«,  Bodio8  Politic,  Corporate,  or  Collegiate,  all  and 
f^vcry  Kiglit  of  Property  within  the  said  Burghs  and 
T0WIJ8  whicli  they  respectively  had  or  enjoyed  before  the 
passing  of  this  Act.* 

Act  may  be      'XXXW.  And  he  it  enacted.  That  this  Act  may  be  repealed, 
alured.       altered,  or  amended  hy  any  Act  or  Acts  to  he  parsed  in  the 
present  SesMion  of  Parliament. 


SCHEDULE  (A.y 


/,  A.  B.,  do  solemnly  swear  [or  aj^rm],  That  I  am  the  Indi- 
vidual dencrihed  in  the  List  or  Roll  for  the 
Toxnn  [or  Burtjli]  of  as  A.  B.  of 
[hero  insort  Description  in  the  same  Words  as  contained 
111  tli(i  Roll];  that  I  am  still  the  Proprietor  [or  Occupant\  of 
the  Property  for  which  I  am  so  enrolled^  and  hold  the  same 
for  viy  own  Jienefit,  and  not  in  Trust  for  or  at  the  Pleasure 
of  any  other  Person ;  and  that  I  Iiave  not  already  voted  at 
this  Election, 


SCHEDULE  (B.y 

/,  A.  H.,  ^/o  solemnly  swear  [or  aflirm\  That  I  have  not 
rer.i'ired  or  h<id,  hy  myself  or  any  Person  for  my  Use  or 
lieiufit,  any  Sum  or  Sums  of  Money,  Office,  Plaxie,  or  Emr 
ptoyme)ifj  Gift  or  Reward,  or  any  Promise  or  Security  for 
any  Money^  Office,  or  Gift,  in  order  to  give  my  Vote  at  this 
Election, 

*  Supplcmentod  by  the  Act  16  Victoria,  c.  26,  so  far  as  to  proTide 
for  the  election  of  councillors  or  magistrates  in  room  of  those  whose 
election  may  have  been  null  or  irregular. 

'  Section  34  is  repealed  by  schedule  Fifth  of  "  The  Ballot  Act  1872." 

*  Superseded  by  section  8  of  '^The  Municipal  Elections  Amend- 
ment (Scotland)  Act  1868/' 

*  Superseded  by  section  8  of  "The  Municipal  Elections  Amend- 
ment (Scotland)  Act  1868." 
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ANNO  DECIMO  A  UNDECIMO 

VICTORIA    BEGINS. 


CAP.  XXXIX. 


An  Act  to  amend  an  Act  to  enable  Burghs  in  Scot- 
land TO  establish  a  General  System  of  Police, 
AND  another  Act  for  providing  for  the  Appoint- 
ment AND  Election  of  Magistrates  and  Councillors 
for  certain  Burghs  and  Towns  of  Scotland. — 

[21st  June  1847.] 

WHEREAS  an  Act  was  passed  in  the  Session  of  Parlia^ 
ment  holden  in  the  Third  and  Fourth  years  of  the  Reign  of 
His  Majesty,  King  WilHam  the  Fourth,  intituled  "  An  Act  344^4 

TO  ENABLE  BURGHS  IN  SCOTLAND  TO  ESTABLISH  A  GENERAL  c.  46.     *   * 

SYSTEM  OF  Police  : "  And  whereas  an  Act  was  passed  in 
the  same  Session  of  Parliament  in  the  said  Third  and 
Fourth  years  of  the  Reign  of  His  said  Majesty,  intituled 

"  An  Act  to  provide  for  the  Appointment  and  Election  ^kiw  4 
OF  Magistrates  and  Councillors  for  the  several  c.  77.  ' 
Burghs  and  Towns  of  Scotland  which  now  return 

OR  CONTRIBUTE  TO  RETURN  MEMBERS  TO  PaRLLVMENT,  AND 

ARE  NOT  Royal  Burghs." And  where 

by  the  said  second-recited  Act  no  Provision  is  made 
for  defraying  the  necessary  Expenses  of  the  Muni- 
cipal Establishments  thereby  constituted,  and  the 
otner  expenses  attending  the  Administration  of 
the  Affairs  of  the  said  Burghs  and  Towns,  and 
some  of  the  said  Burghs  and  Towns  do  not  possess 
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quence  of  the  DeeiBion  of  a  Court  of  Law  or  otherwise,  I 
without  a  legal  Council  at  any  future  Time,  and  under  th 
AdrainiBtration  of  Managers,  the  qiialified  Electore  of  sue 
Burgh  shall,  before  the  First  Tuesday  of  November  oez 
ensiling  after  the  Date  of  the  Appointment  of  auch  Man 
agers.  proceed  to  choose  the  Number  of  Councillora  pro 
vided  to  such  Burgh  by  tliia  or  the  said  firat-recited  Act 
and  in  all  such  cases  the  Sheriff  of  the  County  withii 
which  such  Burgh  is  situated  shall,  on  Application  mad< 
to  him  by  any  qualified  Elector  of  such  Burgh,  appoin 
One  of  the  Managers  thereof  to  discharge  the  Duties,  ant 
exercise  the  Powers  directed  in  the  said  first  recited  Ac 
and  this  Act  to  be  performed  and  exercised  by  the  retirin; 
Provost  or  Senior  Magistrate  of  such  Burgh ;  and  ever 
siich  Election  shall  proceed  and  be  carried  on  in  all  othe 
respects  in  the  Manner  provided  by  the  said  first-recite< 
Act,  and  tliis  Act,  until  the  Council  of  such  Burgh  shall  b 
completed.' 

rf      Vni,  Immediately  after  the  Election  of  CounciUore  i 

any  such  Burgh  shall  be  completed  in  manner  herein  befor 

""^saT^  provided,  the  Councillors  so  elected  shall  proceed  to  elec 

where        from  among  their  own  Number  the  Magistrates  of  sucl 

Burgh  hia  Burgh,  and  shall  also  elect  a  Treasurer,  and  the  othe 

**!"  ""*''"  usual  and  ordinary  OflSce  Bearers  fixed  by  the  Set  a 

«iJ  untltT  Usage  of  such  Burgh,  and  shall  elect  Managers  of  an' 

Managera.  chnritablo  Institution  which  may  be  connected  with  sue 

Burgh,  and  the  Appointment  of  Managers  to  which  i 

vested  in  the  Magistrates  and  Council  of  such  Burgh,  al 

in  the  Manner  provided  in  the  said  first-recited  Act  wii 

regard  to  the  Election  of  Magistrates  and  other  Office 

Bearers,  the  Councillor  who  had  the  greatest  number  c 

Votes  at  the  Election  of  CounciUore  presiding  at   sue 

Election,  and  having  a  casting  or  double  Vote  in  case  c 

Equality ;  and  in  the  event  of  Two  or  more  Councillor 

having  an  equal  number  of  Votes,  One  of  the  Managers  o 

such  Burgh  to  be  appointed  aforesaid  shall  preside,  am 

shall  have  a  casting  out  no  deliberative  Vote ;  and  un 

mediately  on  the  Completion  of  such  Election  of  Magie 

trates,  the  Managers  of  such  Burgh  shall  cease  to  hoh 

SucaeedinR  Office,  and  to  administer  the  Affairs  of  the  Burgh ;  and  al 

^^1^    succeeding  annual  Elections  of  Councillors  and  Magistrate 

'  See  section  13  of  "The  MaDi<dpal  Elections  Amendment  (Scotland 
Ace  1868,"  which  contams  a  similar  proTiaion  with  reterence  to  a 

burghs. 
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in  any  such  Burgh  shall  take  place  at  the  Time  and  in 
tlie  Manner  provided  in  the  said  recited  Acts  and  this  Act.^ 

IX.  No  Election  of  any   Provost,  or  Magistrates,    or  Election  of 
Councillors,  in  any  Burgh,  which  shall  have  taken  place  Magia 
prior  to  the  passing  of  this  Act,  shall  be  invaUd  by  reason  ^^l^jj^v^a- 
of  any  retirmg  Provost  or  Magistrate,  or  of  any  other  ud  in  con- 
Person  not  legally  authorized,  naving  presided  at  such  sequence 
Election,  or  having  cast  up  the  Votes  and  declared  the  M^StoTtte 
Result  of  any  Election  of  Councillors  of  such  Burgh,  any-  or  other 
thing  in  any  Act  of  ParUament,  or  Law  or  Practice  to  the  unauthor- 
contrary  in  anywise  notwithstanding :  Provided  always,  ^j^J^ 
tliat  nothing  herein  contained  shall  affect  any  Action  or  at  Elec- 
Proceeding  at  Law  instituted  prior  to  the  passing  of  this  ^on. 
Act. 

X.  The  Provisions  of  the  said  recited  Acts  with  respect  Recited 
to  the  Mode  of  Election  of  Magistrates  and  Councils,  the  ^^  ***  ^ 
Term  of  Magistrates  and  Councils  remaining  in  Office,  the  foJ^^  ^x- 
Supply  of  Vacancies,  and  all  other  the  Provisions  thereof,  cept  in  so 
shall,  excepting  in  so  far  as  inconsistent  with  or  varied  by  ^*^^Jf\ 
this  Act,  be  and  remain  in  Full  Force  and  Effect,  but  the  ^^  q^ 
said  Acts  shall,  in  so  far  as  the  same  or  any  Parts  thereof  Act. 

are  inconsistent  with  the  Provisions  of  this  Act,  but  no 
further,  be  and  the  same  are  hereby  repealed. 

'  See  section  14  of  *'  The  Municipal  Elections  Amendment  (Scotland) 
Act  1868,"  which  contains  a  similar  provision  with  reference  to  aU 
burghs. 
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SCHEDULE  to  whidi  the  foregoing  Act  refers. 


Nomber 

of 

BiJlieB. 

Fronrt. 

CouncQ. 

Aimnn, 

15 

3 

Anstrutier,  E«ater, 

9 

2 

Anstruther,  Wester, 

9 

2 

Arbroath,    . 

18 

3 

Auchtennnchty, 

12 

2 

Banff, 

9 

3 

Burntisland, 

12 

2 

Cniil, 

9 

2 

CuUen,        . 

12 

2 

Culrosa,       . 

9 

2 

Cupar,        . 

18 

3 

Dornoch,    . 

9 

2 

Dumbarton, 

15 

3 

Dunbar,      . 

12 

3 

Dysart,        . 

9 

2 

Earlsferry, . 

9 

2 

Falkland,   . 

12 

2 

Forfiir,        . 

15 

3 

Haddington, 

18 

3 

Inverary,    , 

12 

2 

Inverkeithing, 

12 

2 

Jmnc, 

18 

3 

Jodburgh,   . 

15 

3 

Kilrenny,    . 

9 

2 

Kiughom,  . 

9 

2 

Kirkwall,    . 

U 

2 

Lanark, 

15 

3 

Lauder,       . 

9 

2 

Linlithgow, 

16 

3 

Lochiiiaben, 

9 

1 

New  Galloway, 

9 

2 

North  Berwi.;k, 

9 

2 

P«-<;ble8.       . 

12 

2 

Pittenweem, 

12 

2 

Que<^nsferry, 

9 

2 

Renfrew,     . 

12 

2 

Rothesay,    . 

18 

3 

Sanquhar,    . 

9 

2 

Selkirk,       . 

15 

2 

Whithorn,  . 

9 

2 

Wick. 

15 

3 
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ANNO  DECIMO  SEXTO 

VICTORIiE    REGIN^. 


CAP.  XXVL 

An  Act  to  provide  for  the  supplying  op  Vacancies 
IN  Town  Councils  op  Burghs  in  SCOTLAND  con- 
sequent  ON    NULL    OR    irregular    ELECTIONS. — [14th 

June  1853.] 

WHEREAS  by  an  Act  passed  in  the  Third  and  Fourth  Years 
of  the  Reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  to  alter  and  amend  the  Laws  for  the  3  &  4  w. 
Election  of  the  Magistrates  and  Councils  of  the  Royal  4,  c  76. ' 
Burghs  in  Scotland,  it  is  enacted,  "  that  no  Lregularity  or 
Nullitv  in  the  Election  of  any  Councillor  or  Magistrate 
shall  in  any  Case  after  the  passing  of  this  Act  annul  or 
affect  the  Election  of  other  Councillors  or  Magistrates 
not  liable  to  the  same  grounds  of  Objection,  but  those 
particular  Elections  omy  in  which   such  Irregularity 
or  Nullity  shall  have  occurred:"^  And  whereas  a  like 
Enactment  is  contained  in  another  Act  of  the  same  Years 
of  the  Reign  of  His  said  Majesty  ESng  WiLLlAM  the  Fourth, 
intituled  AN  Act  to  provide  for  the  Appointment  and  3  &  4  w. 
Election  of  Magistrates  and  Councillors  for  the  ^  c.  77. 
several  Burghs  and  Towns  of  SCOTLAND  which  now 

RETURN  OR  CONTRIBUTE  TO  RETURN  MEMBERS  TO  PAR- 
LIAMENT, AND  ARE  NOT  RoYAL  BuRGHS:*  And  Whereas 
the  Evils  intended  to  have  been  obviated  by  the 
said  recited  Enactments  have  not  been  so  obviated, 
by  reason  of  no  Provision  having -been  made  in  the 
said  Ada  for  the  Election  of  Councillors  or  Magistrates  in 
room  of  those  whose  Election  may  have  been  null  or 

'  See  section  37  of  the  Act  8  and  4  Will.  IV.,  c.  76. 
'  See  section  33  of  the  Act  3  and  4  Will.  IV.,  c.  77. 
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iireguliir,  and  it  is  expedient  tliat  this  Defect  should  be 
KiippHud:   Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mujenty,  by  and  with  the  Advice  and  Consent 
i>f  t)ie  Lords  Hpiritiial  and  Temporal,  and  Commous,  in 
tliiH  present  Paniamtnt  aHsembled,  and  by  the  Authority 
cif  tile  8ume,  as  fuUnus : 
Ob  Elcc-         I,  In  all  CasfB  in  which  any  Election  of  a  Councillor  or 
^^j^.     Ooiincillors  in  any  of  the  Knyal  Burghs,  Burghs,  or  Towns 
I-u*  iKinj;  eoiflprchcnded  in  the  said  recited  Acts,  or  either  of  them, 
rouiul  null,  shall  have  been  legally  reduced  or  found  to  have  been  null, 
to  b«"'     ""■'  ^^^  "^  Seflfiion  in  ScoTL.VNT>  in  either  of  its  Divisions 
muuid      uliiill,  on  the  Application  by  Petition  ou  the  Part  of  any 
rirn<.;w      ()ii(,   or  more  of  the   registered   Electors  of  such  Royal 
Elia.-ti.in     Uni-gli^  Burgh,  or  Town,  grant  Warrant  for  a  new  Elec- 
tion of  a  C(tuncillor  or  Councillors  in  room  of  the  Coun- 
cillor or  Coimcillors  whoso  Election  shall  have  been  so 
reduced  or  found  null,  to  take  place  on  a  Day  to  be  fixed 
by  the  said  Court,  not  sooner  than  Ten  nor  later  than 
l-oiuiieen  Days  from  the  Date  of  such  Warrant,  and  such 
new  Election  shall  thereupon  proceed  on  the  Day  so  fixed 
in  the  Manner  provided  by  the  said  recited  Acts  rcspeo 
tively  for  the  annual  Election  of  Councillors  in  such  Royal 
Burghs,  Burghs,  or  Towns ;  and  the  Councillor  or  Coun- 
cill'irH  elected  on  such  Day  shall  l>e,  in  regard  to  Tenure 
of  (Jffico  and  in  all  otliiT  rennects,  in  the  sjime  Situation 
iw   if  they  had  been  elt'ctea  at  the  annual  Election   at 
which  the  Councillor  or  Councillors  whose  Election  shall 
Iijive   been   reduced  or  fooud   to  have   been  null   were 
elected. 

KiPctWrn  11-  As  soon  afl  such  Warrant  Hhall  have  been  granted 

tliijnjiiji.111   the  I'riiK^pal  Clerk  of  SeHsioii,  lieing  Clerk  to  the  I'etitiou 

*"  i'"*'-'^^'  on  whicli  it  was  granted,  shall  forthwith  transmit  a  certi- 

iitisi  Kite-  li'id  Copy  thereof  to  the  TowuClerkof  such  Royal  Biu*gh, 

ticiti  ot        linrgh.  or  Town,  and  such  To^vn  Clerk  shall  immediately 

< '(.iiiifil-     ,1,1  rtjooipt  of  such  certified  Copy  give  Intimation  of  the 

"'  Ei<;ction   thereby    appointed    uy   Notices  to   be  atHxeil 

to  tho  Door  of  the  Parish  Cliurch  or  Cliurchea  in  such 

Knyal  Burt^h,  Burgh,  or  Town;  and  the  acting  Provost 

111-  wTiior  Miigistrate.  or  faiHng  there  beinjj  at  the  Time  any 

I'roviist  or  MagiHtrute,  (hie  of  the  Councillors  Ut  be  nonn- 

niilud  by  the  yherifi'of  the  County  or  his  Sulietitiite,  uhall 

(liwf'hiirgc  the  Diitien  luid  eM'cnte  the  Powers  (iireelei!  by 

till- Hfiid  nciti'd  Acts  to  be  itciformed  by  the  Provost  or 

i-irii'T  Miigiijtrate  at  the  luiuuul  election  of  Councillors. 
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III.  The  necessary  Expenses  incurred  by  any  Elector  or  Expenses 
Electors  in  obtiiining  sucn  Warrant  for  a  new  Election  as  o/Applica- 
aforesaid  as  the  same  shall  be  taxed  by  the  said  Court,  warrant 
shall  be  recoverable  by  such  Elector  or  Electors  from  the  to  be  a 
Treasurer  of  such   Royal    Burgh,  Burgh,  or  Town,   and  ^j|^*^  ^!^ 
when  paid  shall  be  chai'geable  by  the  Treasurer  on  the  oi\^ 
Funds  thereof.  Burgh. 

IV.  In  all  Cases  in  which  the  Election  of  a  Councillor  9^  ^^ 
to  the  OflSce  of  Provost  or  Magistrate,  or  the  Election  of  MiL^tratc 
any  Councillor  who  may  have  been  thereafter  appointed  being 

i Vovost  or  a  Magistrate,  shaU  have  been  legally  reduced  J?^**  .^"^^ 
or  found  null,  the  Town  Coimcil  shsdl  at  its  First  Ordinary  ei^^Ma 
Meeting  thereafter,  the  full  Number  of  the  Council  being  gistrate. 
always  complete,  elect  a  Provost  or  Magistrate  who  shall 
be,  in  regard  to  Tenure  of  Office  and  in  all  other  respects, 
in  the  same  Situation  as  if  he  had  been  elected  when  the 
Provost  or  Magistrate  whose  Election  has  been  reduced 
or  found  null  or  has  fallen  was  elected. 

V.  It  shall  not  be  lawful  nor  competent  to  institute  No  Chal- 
any  Action  by  way  of  Reduction,  Declarator,  Suspension,  ^P^®."'  . 
or  otherwise  for  reducing  anv  Election  of  a  Councillor,  be^iade 
Provost,  or  Magistrate,  or  for  having  the  same  found  null,  after  the 
or  for  interdicting  any  Party  who  may  have  been  elected  Jj^P^**^  * 
Councillor,  Provost,  or  Magistrate  from  acting  as  such,     ^     ' 
nor  to  execute  any  Summons,  nor  intimate  any  Suspension 
concerning  the  same,  after  the  Lapse  of  One  Month  from 

the  Date  of  his  Election,  and  all  such  Summonses  and 
Suspensions  executed  or  intimated  respectively  within 
such  Month  shall  be  deemed  siunmary  Processes,  and 
shall  have  Precedence  as  such  in  the  Rolls  of  the  said 
Court  of  Session. 

VL  Be  it  enacted  and  declared,  That  the  Acts  and  Actings  of 
Proceedings  of  any  such  Town  Council  prior  to  the  Date  ^^^  ^, 
when  the  Election  of  any  of  the  Councillors  thereof  shall  trates  to  bo 
have  been  legally  set  aside  or  found  null  shall  be  valid  ▼•^^  not- 
and  effectual,  not\vithstanding  the  Nullity  or  Irregularity  ^*^*^|^*?" 
of  the  Election  of  any  One  or  more  of  the  Councillors,  and  tions  being 
that  the  Actings  of  any  Provost  or  Magistrate  whose  set  aside. 
Election  may  be  set  aside  or  found  null  prior  to  it«  being 
so  set  aside  or  found  null  shall  not  be  liable  to  Challenge 
in  respect  thereof. 
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ANXO  VICESIMO  &  VICESIMO  PRIMO 


VICTORIA    REGIN^. 


«[  Bt<uiut' 
Bur);h. 


CAP.   LXX. 

An  Act  to  phovide  foe  the  Extension  of  tbb  Bom 
aries  of  buiiqhs  in  scotland,  and  to  reho 
Doubts  as  to  the  Rightb  of  certain  Persons  holdi 
Offices  to  be  registered  as  Voters  for  Munioip 
Purposes. — [25th  August  1857.] 

WHEREAS  it  is  expedient  to  provide  Means  where 

Property  sitiiateil  without  the  Boundaries  of  Burghs 

SCOTL.VND  rniiy,  iu  Terms   of  tlio  Votes  of  tho  Perso 

iuterosted  therein,  l>e  included  Ti-itliin  the  same :  Bo 

enaeted  by  the  Queen's  most  Excellent  Majesty,  by  ai 

with  the  Advice  and  Consent  of  the  Lords  Spiritual  ai 

Temporal,    and    Commons,   ui   this  present    Parhame 

uBsfuibleil,  and  by  tlie  Authority  of  the  same,  as  foUowi 

ra      I.  Any  Ilatopayers,  to  tho  Number  of  Twelve  or  moi 

.  iu  respect  of  Lands  and  Heritages  situated  beyond  t 

,'"  existinj;  Boiindaries  of  any  Iloyiu  or  Parliamentary  Burj 

■  in  ScuTIijVNU,  may  present  a  Petition  to  the  Sheriff  of  ti 

<'iunity   in  which   sucli   Burgh   or   Part   of  a  Burgh 

Hituated,'  praying  liini  to  tate  the  Steps  provided  by  tl 

Act  for  extending  tlic  Boundaries  of  the   Burgh   to  tl 

Extent  to  be  specified  in  fueh  Petition;  and  the  Shet 

sliall,  within  Throe  Weeks  from  the  Date  uf  the  Presc 

'  Sec  scctioD  2  of  the  Act  21  and  25  Victoria,  cap.  36- 
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tation  tliereof,  define  and  Bpecify,  in  a  written  Deliverance 
on  tlie  Petition,  such  Boundaries,  wliich  sball  include  an 
Area  Two  Thirds  of  which  is  wholly  or  partially  built  on 
or  laid  out  for  building,  as  in  his  Opinion  would  be 
suitable  for  the  extended  Boundaries  of  the  Burgh,  and 
the  same  shall  be  thereafter  published  by  Advertisement 
in  such  Manner  as  the  Sheriff  shall  direct ;  and  it  shall  be 
lawful  for  the  Proprietor  of  any  unbuilt-on  Land  within 
the  proposed  extended  Boundaries,  or  to  the  PoUce  Com- 
mittee of  the  Coimty  to  be  appointed  in  Terms  of  any 
Act  passed  during  the  present  Session  of  Parliament, 
witliin  One  Month  after  the  last  Advertisement  so 
appointed,  to  appeal  by  Note  of  Appeal  to  any  One  of  the 
Lords  Ordinary  of  the  Court  of  Session,  who  shall  have 
Power,  in  a  summary  Way,  to  dispose  of  such  Appeal, 
after  such  Inquiry  as  to  him  shall  seem  fit;  and  the 
Judgment  of  such  Lord  Ordinary,  dismissing  such  Apnea! 
or  sustaining  the  same  in  whole  or  in  part,  shall  be  final 
and  conclusive.^ 

IL  On  the  Lapse  of  One  Month  from  the  last  Adver-  sheriff  to 
tisement  as  aforesaid  without  any  Appeal  having  been  p^u  Meet 
taken,  or  in  the  event  of  an  Appeal  having  been  taken,  so  ^t^pav 
soon  as  the  same  shall  have  been  disposed  of,  the  Sherifi'  for  the 
shall,  except  where   the  Lord  Ordinary   shall  on   such  Conaider- 
Appeal  have   found  that  no    Part  of  the    Lands  ajidp^^^,^  ® 
Heritages  proposed  to  be  included  witliin  the  Boundaries  Extension 
of  the  Burgh  should  be  included  therein,  by  such  Adver-  of  Bound- 
tisement  as  he  shall  direct,  call  a  Public  Meeting,  at  such  *™** 
Time  and  Place  as  he  shall  appoint,  of  the  Ratepayers  in 
respect  of  Lands  and  Heritages  situated  bej^ond  the 
existing    Boundaries    of   the    Burgh,    and    within    the 
extended  Boundaries  thereof,  as  defined  bv  the  Sheriff*  or 
by  the  Lord  Ordinary  on  Appeal,  to  consider  the  Proposal 
to   extend   the  said  Boimdaries ;    and  the  Sheriff*  shall 
preside  at  the  Meeting,  and  the  Sheriff*  Clerk  shall  act  as 
Clerk;    and  each  Person  attending  such   Meeting  shall 
deliver  in  Writing  to  the  Clerk,  his  Name,  Designation, 
and  Address,  before  voting  at  or  taking  part  in  such 
Meeting;  and  in  case  a  Majority  of  the  Persons  present 
thereat  shall  resolve  to  proceed  in  extending  the  said 

'  By  the  Act  24  and  25  Victoria,  cap.  36,  proYision  is  made  for 
forming  into  wards,  or  annexing  to  existing  wards,  the  district  compre- 
hended within  the  extended  boundaries  of  any  burghs  which  have  been 
divided  into  wards. 
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the  BBme 
ahaUbe  rc 
coDBiderei! 
by  Meet- 

lUto- 
payors. 


CoDMnt  of 

Council 

reqiiireil 


Boundaries,  according  to  tlie  Rpecification  and  Defiuitioii 
of  tiio  Sheriff  or  Lonl  Ordinary,  tliey  shall  at  such 
Meuting  name  a  Committoe  of  such  Ratepaycre,  not  being 
fewer  than  Tliree  nor  more  than  Nine  m  Number,  to 
confer  with  tlie  Council  of  the  Burgh  as  to  the  proposed 
Extension  of  the  Boundariea  thereofT 

III.  In  case  the  Town  Council  or  a  Majority  thereof 
shall,  after  such  Conference,  resolve  tliat  it  is  expedient 

,  to  carry  into  effect  the  propoeiid  Arraugmcnts,  they  shall 
mihlish  such  Resolution,  with  any  annoxed  ConditionB,  in 
Ono  or  more  local  Newspapers,  not  later  than  the  last 
Day  of  September  in  any  one  Year;  and  such  Resolution 
shall  be  re-considered  at  any  Meeting  of  the  Council  to 
bo  hold  not  soonor  than  tho  St^cond  Week  in  the  Month 
of  November  next  following,  and  if  the  same  shall  be  con- 
firmed by  the  Council,  tho  Slieriff  shall  call  a  Second 
Meeting  of  sucli  Katepayers,  of  which  such  Intimation 
ehall  be  given  by  public  Advertisement  as  he  shall 
direct,  and  at  which  Meeting  the  Sheriff  shall  preside ; 
and  no  other  Question  shall  be  put  to  the  Meeting 
but  "  approve"  or  "  disapprove  of  the  propoaea 
Extension,  on  tho  Tenna  resolved  on  by  the  Town 
Council;  and  in  case  the  Majority  of  Votes  ehsU 
be  in  favour  of  the  proposed  Extension,  tho  Bound- 
aries and  Conditions  eo  agreed  upon  shall  be  set  out  at 
Length  in  the  Minute  of  the  Meetmg,  and  authenticated 
by  the  Subscription  of  the  Sheriff;  and  tho  Boundaries 
therein  expressed  shall  thereafter,  imder  the  Conditions 
tliercin  expressed,  bo  the  Boundaries  of  the  Burgh  for  all 
Municipal  Purposes  only,  including  tho  Right  of  voting 
for  Town  Councillors  and  all  Matters  connected  with 
Police,  and  the  District  comprehended  within  snch  Bound- 
aries shall  cense  to  belong  to  or  form  Part  of  the  Couuty 
in  which  it  is  locally  situated,  and  shall  belong  to  and 
form  Part  of  such  Burgh  as  regards  all  local  Purposes, 
Rights,  and  Obligations ;  provided  always,  that  nothing 
ill  this  Act  contained  slial)  affect  in  any  way  tho  Right 
of  voting  for  a  Representative  in  Parliament. 

IV,  Where  such  adjoining  Lands  and  Heritages  include 
any  Burgh  or  Portion  of  a  Burgh,  the  Consent  of  the  Town 
Cuimcil  of  such  Burgh  shall  be  required  to  such  Resolution 
beforo  it  shall  be  considered  by  such  last-mentionetl  Meet- 
ing; and  it  shall  be  lawfid  for  any  Proprietor  or  Proprie- 
tors of  Lands  and  Ueritugcs  Avitliiu  such  adjiiining  District 
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valued  on  the  Valuation  Boll  in  force  for  the  Year  at  Two  sheriff  may 
Thirds  of  the  whole  Value  of  Lands  and  Heritages  ivithin  on  Objeo 
such  District,  at  any  Time  prior  to  the  last  Meeting  above  ^^J^^'^^ 
mentioned,  to  lodge  a  Minute  with  the  Sheriff  stating  that  ?^^^' 
he  or  they  object  to  the  proposed  Extension,  and  on  such  Proceed- 
Minute  being  lodged  the  Sneriff,  on  being  satisfied  that  j^f?.'^. 
the  Value  of  the  Lands  and  Heritages  of  such  Proprietor  gent^be  ^ 
or  Proprietors  is  of  the  above  Amount,  shall  suspend  the  obtained. 
Proceedings  until  the  Consent  of  such  Proprietor  or  Pro- 
prietors to  the  proposed  Extension  be  obtained,  and  if  such 
Consent  be  not  intimated  within  Three  Months  the  Pro- 
ceedings shall  terminate. 

V.  In  the  event  of  such  proposed  Extension  being  re-  If  Proposal 
jected,  it  shall  not  be  competent  for  the  Sheriff  to  call  an-  ^  rejected 
other  Meeting  for  the  Purpose  of  considering  any  proposed  pLei^l^o 
Extension  of  the  Boundaries  of  the  Burgh  until  after  the  Exteniion 
Expiration  of  Two  Years  from  and  after  the  Date  of  the  ^^  ^pro- 
said  first-mentioned  Meeting.  TWYeara. 

VI.  Any  Three  Batepayers  entitled  to  be  present  and  sheriff  to 
to  vote  at  any  Meeting  called  under  this  Act  may  present  ^^^^^  * 
to  the  Sheriff,  within  Ten  Days  after  the  Date  of  such  1"^*^^;^ 
Second  Meeting,  a  Petition  praying  for  a  Scrutinjr ;  and  petition  for 
he  shall  thereupon,  at  the  Expense  of  the  Petitioners,  <''^«- 
direct  a  Scrutiny  of  the  whole  Votes  to  be  taken  in  such 
Manner  as  he  shall  think  fit,  in  order  to  ascertain  whether 

the  Majority  of  those  entitled  to  vote  and  who  have  voted 
at  the  Meeting  have  approved  or  disapproved  of  the 
proposed  Arrangement ;  and  in  the  event  of  the  Result  of 
such  Scrutiny  bein^  to  prove  to  the  Satisfaction  of  the 
Sheriff  that  the  Majority  of  the  Votes  of  those  entitled  to 
be  present  and  vote  was  in  Truth  adverse  to  the  Decision 
of  the  Meeting  as  authenticated  by  his  Signature,  the 
Sheriff  shall  reverse  such  Decision,  and  such  Reversal 
being  authenticated  by  the  Subscription  of  the  Sheriff  shall 
have  all  the  Effects  which  a  Decision  to  that  Effect  would 
have  had  if  declared  at  such  Meeting :  Provided  always, 
that  no  such  Reversal  shall  be  competent  after  the 
Expiration  of  more  than  One  Month  from  the  Date  of  such 
Meeting. 

VII.  Any  Person  who  shall  falsely  represent  himself  to  Penalties 
be  entitled  to  be  j)resent  and  to  vote  at  any  Meeting  to  faJsJ^^ 
be  called  imder  this  Act,  knowing  himself  not  to  be  so  sentations 
entitled,  and  shall  unlawftilly  attend  and  vote  at  such  »» ^ 
Meeting,  shall  be  liable  in  a  Penalty  not  exceeding  Twenty  ^^"^- 
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Pounds,  which  may  be  summarily  recovered  before  the 
SheiifT  by  any  Persou  suing  therefor,  and  which  shall  be 
disposed  of  ae  the  Sheriff  shall  direct, 

YIII.  Whereas  by  an  Act  passed  in  the  Nineteenth  and 
Twentieth  Years  of  Hor  Majesty,  Chapter  Fifty-eight, 
intituled  An  Act  to  amend  the  Law  for  the  Rk(3istra- 
TioN  OP  Persons  entitled  to  vote  m  the  Election  of 
Members  to  serve  in  Pasliament  for  Burohs  in  Scot- 
land, it  is  provided  that  the  Register  of  Voters  in  any 
Burgh,  as  completed  by  the  Court  of  Appeal  in  each  Year, 
ehaU  for  all  the  Puiposes  of  the  Act  passed  in  the  Third 
and  Fourth  Years  of  King  William  the  Fourth,  Chapter 
Seventy-«ix,  and  for  all  other  Purposes,  come  in  placie  of 
the  Register  of  Voters  in  such  Burgh  estahhshed  by  the 
Act  passed  in  the  Second  and  Third  Years  of  King 
William  the  Fourth,  Chapter  Sixty-five :  And  whereas 
Doubts  have  arisen  whetiier  Persons  nolding  OfBces  which 
render  them  incapable  to  vote  in  the  Election  of  a  Mem- 
ber or  Members  of  Parliament  are  entitled  to  be  placed  on 
the  Register  of  Voters :  Be  it  enacted.  That  nothing  in 
the  first-recited  Act  contained  shall  operate  to  exclude 
such  Persons  from  the  said  Register:  Provided  always, 
that  their  being  so  placed  on  the  said  Register  shall  not 
enable  them  to  do  any  Act  from  which  they  are  by  Lair 
incapacitated. 

IX.  The  whole  Expenses  incurred  in  relation  to  the 
calling  and  holding  of  any  Meeting  or  Scrutiny  under  this 
Act  shall  be  borne  and  paid  by  the  Persons  signing  the 
Petition  to  the  Sheriff,  and  the  Sheriff  Clerk,  before  any 
such  Meeting  is  called,  may  require  the  Petitioners  to 
consign  or  find  Security  to  his  Satiafiiction  for  such  Sum 
as  the  Sheriff  may  thiak  reasonable  for  that  Puiriose: 
Provided  always,  that  in  case  the  Boundaries  of  the  Burgh 
shall  be  extended,  the  whole  Expenses  shall  be  ultimately 
defrayed  from  the  Common  Good  or  other  Funds  of  the 
Biirgn,  or  by  means  of  an  Assessment  on  the  whole  Rate- 
payers withm  the  extended  Boundaries,  which  the  Council 
of  the  Biu-gh  is  hereby  empowered  and,  if  necessary, 
directed  to  impose  and  levy,  along  with  and  in  like 
Manner  as  t!ie  Prison  Rate  within  such  Burgh;  and  in 
either  Case  such  Expenses  may  be  recovered,  together 
with  the  Costs  of  Suit,  by  the  Disburser  thereof,  by 
summary  Process  before  the  Sheriff,  whose  Decision  shall 
he  final. 
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X.  The  Word  "  Ratepayer "  flhall  mean  and  include  Interpreta- 
every  Person  whose  Name  snail  for  the  Time  being  appear  ^^^  ^ 
as  Proprietor  or  Tenant  and  Occupant  of  Lands  and 
Heritages  to  the  Value  of  Four  Poimds  or  upwards  on  the 
Valuation  Books  of  anj  County  or  Burgh,  made  up  in 
Terms  of  an  Act  passed  m  the  Seventeenth  and  Eighteenth 
Years  of  Her  Majesty  Queen  Victoria,  intituled  An  Act  17  &  18 
FOR  THE  Valuation  of  Lands  and  Heritages  in  Scotland  ;  ^^^  ^  »i- 
and  the  Word  "  Sheriff"  shall  include  Sheriff-Substitute. 
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ANNO  VICESIMO  TERTIO  4  VICESIMO  QUAETO 

VICTORIiE     BEGINS. 


CAP.  xLvn. 

An  Act  to  amend  the  Law  relativb  to  the  Lec 
Qualifications  of  Councillors,  and  the  Anx 
siON  OP  Burgesses  in  Rotal  Burohs  in  Sootlai 
—[23(1  Jxdy  I860.] 

WHEREAS,  by  tlie  Fourteeuth  Section  of  an  Act  pass 
in  the  Tliinl  and  Fuurth  Years  of  His  late  Majesty  Ki 

■  Willijiin  tlie  Fourth,  intituled  an  "  ACT  TO  alter  A] 
AMEND  TIIE  LaWS  FOR  TOE   ELECTION  OF  THE  MAOISTRAT 

AND  Councils  of  the  Royal  Burghs  in  Scotlaxi 
it  was  enacted,  tluit  no  Person  should  be  entitli 
t(»  he  received  and  inducted  as  Councillor  who  shi 
u<it  j)revion8  ti)  such  Indiiction  be  entered  a  Bv 
j^cKH  for  the  Burgli  of  whicli  he  is  so  elected,  wher 
evor  there  is  any  Body  of  Burgesses  in  any  sui 
Burgli,  and  that  hie  Omission  to  produce  Evidence  of  h 
being  such  Burgess  when  lie  declares  liis  Acceptance 
Office  shall  be  held  to  vacate  his  Election,  in  the  ean 
Manner  as  if  he  had  declined  to  accept :  And  whereas  I 
an  Act  passed  in  the  Ninth  Year  of  Her  present  Majcst 
.  intituled  "An  Act  for  the  aboution  of  the  EXCLusri 

■  PRIVILEGE  OF  TRADING  IN  BuROHS  IN  SCOTLAND,"  the  CXcll 
sivp  Privileges  and  Rights  possessed  in  certain  Royal  an 
oth<T   Burghs  in  Scotland,  by  the  Members   of  eortai 

lihlw.  Crafts,  nr  In  corporations,  of  carrying  on  or  exerei 
r  Handicrafts  within  their  rcsi 


rig  certain  Trndof 


■  rcspccfii; 
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Burglis,  are  abolished :  And  whereas  it  is  expedient  to 
repeal  the  said  Clause  of  the  first^recited  Act,  and  to  make 
Provision  for  the  Admission  of  Persons  to  be  Burgesses  in 
manner  and  under  the  Conditions  herein  prescribed :  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
ParUament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  That  the  said  Fom1;eenth  Section  of  the  first-recited  Sect.  14  of 
Act,  in  so  far  as  inconsistent  with  this  Act,  shall  be  and  4"  7^ 
the  same  is  hereby  repealed.  Repealed. 

II.  That  it  shall  be  lawful  to  the  Magistrates  and  Electors  of 
Council  of  any  Royal  Burgh,  and  they  are  hereby  authorized  JJ^^^ 
and  empowered,  to  admit  any  Person  entitled  to  vote  in  the  may  be  ad- 
Election  of  any  Member  of  Council  for  such  Burgh  to  the  mitted  as 
Status  of  a  feurgess  thereof,  and  that  by  a  Minute  ^'^^JI^ 
of  the  Council  thereof,  and  on  Payment  of  such  Entry  conditioDi. 
Money,  not  exceeding  in  any  Case  the  Sum  of  One  Poimd, 

as  the  Council  of  the  Burgh  may  from  Time  to  Time  fix, 
which  Entry  Monev  shall  be  accounted  Part  of  the  Common 
Good  of  the  Burgn  and  be  applied  accordingly ;  and  every 
Person  entitled  to  vote  in  the  Election  of  any  Member  of 
Council  shall,  on  being  elected  a  Member  of  the  Council  of 
any  Burgh,  thereupon  be  ehgible  to  be  inducted,  if  before 
Induction  he  shall  oe  admitted  in  manner  aforesaid  to  the 
Status  of  a  Burgess  of  the  Burgh,  anything  contained  in 
the  said  Fourteenth  Section  of  the  first-recited  Act  not- 
withstanding :  Provided  always,  that  such  Admission  by 
minute  of  Council  shall  not  per  se  be  held  to  give  or  imply 
atiy  Right  or  Title  to  or  Interest  in  the  Properties,  Funds, 
or  Revenues  of  any  of  the  Guilds,  Crafts,  or  Incorpora- 
tions of  the  Biu'gh,  or  any  Mortifications  or  Benefactions 
for  behoof  of  the  Burgesses  of  such  Guilds,  Crafts,  or  Incor- 
porations or  of  their  Families,  or  any  Right  of  Management 
thereof,  or  any  Membership  in  any  of  the  said  Guilds, 
Crafts,  or  Incorporations. 
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An  Act  to  amend  the  Boundaries  of  Burghs  Extbnsk 
(ScoTLjum)  Act.— [22d  July  1861.] 

WHEREAS  by  the  Act  Twentieth  and  Twenty-firat  Vl 
'■  TORia,  Chapter  Seventy,  it  is  provided  that  the  Bomidari< 
of  Royal  and  Parliamentary  Burghs  in  Scotland  may  I 
extended  for  Municipal  PurpoBes  only,  including  the  Big] 
of  voting  for  Town  CouncillorB,  and  all  Matters  connectc 
with  PoEce,  and  it  is  expedient  that  Provision  ehoidd  I 
made  for  the  Division  into  Wards  of  the  District  compn 
hendod  within  the  extended  Boundaries  of  such  Bm-gl 
aa  have  been  or  may  be  divided  into  Wards :  Be  it  enacte 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  Ui 
Advice  and  Consent  of  the  Lords  Spiritual  and  Tempora 
and  Commons,  in  this  present  Parliament  assembled,  an 
by  the  Authority  of  the  same : 

I.  Where  the  recited  Act  has  been  or  shall  be  adopte 
in  any  Royal  or  Parhamentary  Burgh  in  SCOTLAND  wnib 
has  been  or  shall  be  divided  into  Wards,  and  the  extende 
Boundaries  of  such  Btu-gh  have  been  or  shall  be  fixed  i 
manner  therein  provided^  it  shall  be  lawful  for  the  Sheri 
of  the  County  in  which  such  Burgh  is  situate,  or  any  c 
his  Substitutes,  on  the  Application  of  the  Town  Council  c 
such  Burgh,  to  form  the  District  comprehended  withi 
such  extended  Boundaries  into  a  Wara  or  Wards,  or  t' 
annex  such  District  or  any  part  thereof  to  any  One  o 
mere  of  the  existing  Wards  of  such  Buigh,  and  to  fix  am 
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arrange  the  Limits  of  such  extended  Wards,  and  the 
Number  of  Councillors  to  be  elected  for  each  existing  and 
extended  Ward  of  such  Biu*gh,  in  such  Manner  as  he  shall 
think  fit,  and  to  take  all  such  Proceedings  for  these  Pur- 
poses as  may  be  necessary  or  expedient. 

II.  On  such  Formation  or  Annexation  of  Wards  being  Notice  of 
made  and  completed,  a  Notice  signed  by  such  Sheriff  or  LimitB  of 
Sheriff-Substitute  specifying  the  Limits  of  the  extended  J^^^^^Jl^ 
Wards,  and  the  Number  of  Councillors  to  be  elected  for  Coundllon 
each  existing  and  extended  Ward  of  such  Burgh,  as  fixed  to  be  pub- 
and  arranged  by  him,  shall  be  published  once  in  the  Epm-  ^'®^^' 
BURGH  Gazette,  and  once  in  each  of  Two  successive  Weeks 
in  a  Newspaper  published  in  such  Burgh,  or,  if  no  News- 
paper be  published  therein,  in  a  Newspaper  published  in 
the  County  in  which  such  Burgh  is  situate ;  and  there- 
after the  qualified  Electors  of  all   such  Wards,  whose 
Names  shall  be  on  the  List  or  Roll  of  Electors  of  such 
Burgh  in  force  for  the  Time  being,  shall  be  entitled  to 
vote  in  the  Election  of  Councillors  for  such  Burgh,  for  as 
many  qualified  Persons  to  be  Councillors  in  and  for  such 
Wards  respectively  as  are  specified  in  such  Notice,  in  the 
Manner  provided  by  the  Acts  Third  and  Fourth  William 
the   Fourth,  Chapters   Seventy-six  and  Seventy-seven; 
and  all  Orders  or  Deliverances  made  or  pronounced  by 
such  Sheriff  or  Sheriff-Substitute  in  the  Execution  of  this 
Act  shall  be  final,  and  not  subject  to  Appeal,  Review,  or 
Reduction  in  any  Court,  or  by  any  Process  whatsoever. 

in.  In  the  event  of  the  Boundaries  of  anjr  Bur^h  being  Sheriff 
extended  into  another  County  than  that  m  wluch  such  ™?y  •^^ 
Burgh  is  situate,  it  shall  be  lawful  for  the  Sheriff  or  Sheriff-  tended^ 
Substitute  of  the  County  in  which  such  Burgh  is  situate  Bound- 
to  act,  in  carrying  into  execution  the  Provisions  of  this  f^^  ^ 
Act  with  respect  to  the  District  comprehended  within  ^^L^ 
such  extended  Boundaries  in  another  County,  in  the  same 
Manner  and  to  the  same  Effect  as  if  such  District  had 
been  situate  in  the  County  of  which  he  is  Sheriff  or 
Sheriff-Substitute. 

IV.  All  Expenses  incurred  in  er  with  respect  to  the  ExpenaeB 
Proceedings  under  this  Act  in  any  Burgh  shall  be  paid  by  ^  xowof 
the  Town  Council  of  such  Burgh.  Counca 
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GAP.  CVIII. 

An  Act  to  axesd  toe  Laws  for  the  Election  of  thi 
Magistrates  and  Councils  of  Rotal  and  Pablu- 
MEX'TART  Burghs  in  Scotland. — [Slst  July  1868.J 

WHEREAS  it  ia  expedient  to  amond  tho  Laws  for  the 
Election  of  the  Mugiatrates  and  ConuciUors  of  Royal  and 
I'arliamcQtary  Burglia  in  Scotland  : 

Be  it  enacted  by  tho  Qiioun's  moat  Excellent  Majesty, 
by  and  with  the  Advice  and  ConBciit  of  the  Lords  Spiritual 
and  Temporal,  and  Ciiraaioiw,  in  this  present  Parliament 
fiasemhled,  and  by  the  Authority  of  the  same,  as  follows : 

J.  This  Act  may  be  cited  for  all  Pnrpoeea  as  The 
Mnuicipal  Elections  Amendment  (ScoTLAKd)  Act,  1868. 

II.  The  fullowine  Expressions  in  this  Act  shall  haTO 
the  Meanings  hereby  assigned  to  them,  uuless  t-here  be 
something  in  tho  Siibjoct  or  Context  rcpnguant  to  such 
Ct>nstniction ;  that  ia  to  say : 

The  Expression  "  Parliamontary  Burgh "  shall  mean 
any  Biu-fjh,  not  being  a  Royal  Burgh,  which  retunis 
or  contributes  to  return  a  Member  to  serve  in 
Parliament : 
Tlio  Expression  "  the  Registration  Acts "  shall  mean 
the  Act  of  tlio  Nineteenth  und  Twentieth  Victoria. 
CImpter  Fifty-eight,  and  tlie  Eighth  Section  of  the 
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Act  Twentieth  and  Twenty-first  Victoria,  Chapter 
Seventy,  and  any  other  Acta  or  Parts  of  Acts  relating 
to  the  Kegistration  of  Persons  entitled  to  vote  at  the 
Election  of  Members  to  serve  in  Parliament  for 
Burghs  in  SCOTLAKD. 

III.  In  every  Royal  Burgh  in  Scotland  now  returning  QuaKfica- 
or  contributing  to  return  a  Member  or  Members  to  Parlia-  ^V^  ?f 
ment  (including  those  contained  in  Schedule  F.  annexed  CouncU  in 
to  the  Act  Third  and  fourth  WiLLIAM  the  Fourth,  Chapter  Rnyal 
Seventy-six,  which  Schedule  together  with  the  Twelfth  ^^?^  re- 
Section  of  the  said  Act  are  hereby  repealed,)  the  Right  M^I^rs 
of  electing  the  To^vn  Coimcil  shall  be  in  and  belong  to  all  to  Parlia- 
such  Persons  as  are  or  shall  be  quaUfied  in  respect  of  any  '^®°*' 
Premises  within  the  Royalty,  whether  original  or  extended, 

of  such  Burgh,  to  vote  in  the  Election  of  a  Member  or 
Members  of  Parliament  for  such  Burgh  by  virtue  of  the 
Acts  Second  and  Third  WiLLlAM  the  Fourth,  Chapter 
Sixty-five,  or  Thirty-first  and  Thirty-second  Victoria, 
Chapter  Forty-eight,  and  as  are  duly  registered  as  such 
Voters  in  the  Registers  then  in  force  made  up  in  terms  of 
the  Registration  Acts ;  and  also  in  all  Persons  who  are 
possessed  of  the  Qualifications  described  in  the  said  Acts 
feecond  and  Third  William  the  Fourth,  Chapter  Sixty-five, 
or  Thirty-first  and  Thirty-second  Victoria,  Chapter 
Forty-eight,  in  respect  of  the  Premises  therein  described 
within  the  Royalty  of  any  such  Royal  Burgh  where  the 
Limits  thereof  at  any  Point  or  Points  extend  beyond  the 
Parliamentary  Boimdaries  of  such  Burgh,  or  within  the 
Municipal  Boundaries  of  any  such  Royal  Burgh  where  the 
same  have  been  extended  under  any  General  or  Local 
Act  beyond  the  Limits  of  the  Royalty,  original  or  ex- 
tended, or  the  Parliamentary  Boundaries  of  such  Burgh : 
Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  confer  the  Right  of  voting  for  Town 
Councillors  on  any  Persons  in  respect  of  Premises  situated 
beyond  the  Municipal  Boundaries  of  any  Royal  Burgh,  as 
such  Boundaries  may  be  Umited  and  defined  by  any  Act 
of  Parliament. 

IV.  In  every  Royal  Burgh  not  now  entitled  to  send  or  Qualifica- 
to  contribute  to  send  a  Member  or  Members  to  Parliament  ^^^J^^g  ^f 
the  Right  of  electing  the  Town  Coimcil  shall  be  in  and  Council  in 
belong  to  all  Persons  who  are  possessed  of  the  Qualifica-  Royal 
tions  for  the  Burgh  Franchise  described  in   the  Acts  ^^^s^ 
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not  return-  Second  and  Third  William  the  Fourth,  Chapter  Sixty-five, 
KT"  ^^  Thirty.first  and  Thirty-second  VICTORIA.  Chapter 
Parlia-  Forty-eight,  in  respect  of  the  Premises  therein  described 
ment.         within  the  Royalty  of  any  such  Royal  Burgh. 

QualiBca-        V.  In   every   Parliamentary   Burgh  in   SCOTLAND   the 
Electors  of  ^^^^^  ^^  electing  the  Town  Councils  shall  be   in  and 
Council  in  belong  to  all  the  Persons  qualified  to  vote  for  a  Member 
Parlia-       of  Parliament  for  such  Burgh  whose  Names  shall  be  on 
Bu^S^     the  Register  completed  in  Terms  of  the  Registration  Acts 
^^'     then  in  force,  and  also  in  all  Persons  who  are  possessed  of 
the  Qualifications  described  in  the  said  Acts  Second  and 
Third  WiLLlAM  the  Fourth,  Chapter  Sixty-five,  or  Thirty- 
first  and  Thirty-second  VICTORIA,  Chapter  Forty-eight,  in 
respect   of  the   Premises    therein   described  within    the 
Municipal  Boundaries  of  any  such  Burgh  where  the  same 
have  been  extended  imder  any  General  or  Local  Act 
beyond  the  Limits  of  the  Parliamentary  Boundaries  of 
such  Burgh ;  and  such  Register  so  completed  from  Time 
to  Time  shall  be  and  shall  be  deemed  to  be  the  Register 
of  Electors  of  Councillors  for  such  Burgh. 

Municipal       VI.  The  Town  Clerk  of  eveiy  Royal  Burgh  in  SCOTLAND, 
Raters    including  as  aforesaid,  (but  exceptuig  the  Royal  Burehs 
Burghs  to  ^^t  uow   entitled   to   send   or  to  contribute  to  send  a 
be  made     Member  or  Members  to  Parliament,  in  which  the  List  or 
i?th^N^*    Roll  of  Voters  shall  be  and  shall  continue  to  be  made  up 
1868.  "^    according  to  the  existing  Law  and  Practice,)  shall,  imme- 
diately after  the  Completion  of  the  Register  of  Voters  for 
Members  of  Parliament  made  up  in  the  Year  One  thousand 
eight  hundred  and  sixty-eight  in  terms  of  the  Registration 
Acts,  make  up  and  complete  in  Terms  of  the  Act  Third 
and  Fourth  WiLLlAM  the  Fourth,  Chapter  Seventv-six,  the 
List  or  Roll  of  Persons  entitled  to  vote  in  the  Election  of 
the  To^vn  Coimcil  of  such  Bm*gh ;  and  the  said  List  or 
Roll  shall  be  made  up  and  completed  on  or  before  the 
Fifteenth  Day  of  November  in  the  said  Year,  and  such  List 
or  Roll  shall  be  the  Register  of  Voters  at  the  next  ensuing 
Election  of  Town  Councillors :  Provided  always,  that  in 
every  subsequent  Year  such  List  or  Roll  of  Pers(ms  shall 
be  made  up,  as  heretofore,  on  or  before  the  Thirty-first 
day  of  October  in  such  year :  Provided  also,  that  where 
the  Parliamentary  and  Municipal  Boundaries  of  any  Royal 
Burgh  are  the  same,  the  Town  Clerk  shall  make  up  such 
List  or  Roll  of  Persons  for  such  Burgh  by  certifying  at 
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the  end  of  a  Copy  of  the  Parliamentary  Register  for  such 
Burgh  that  such  Register  is,  in  Terms  of  this  Act,  the 
List  or  Roll  of  Persons  entitled  to  vote  at  the  next 
ensuing  Election  of  the  Town  Coimcil  of  such  Burgh. 

Vn.  The  Election  of  Coimcillors  which  by  the  Acts  Postpone- 
Third  and  Fourth  WiLLlAM  the  Fourth,  Chapter  Seventy-  ?L«^**l^ 
six,  and  Third  and  Fourth  WiLLiAM  the  Fourth,  Chapter  eSm 
Seventy-seven,  is  appointed  to  take  place  upon  the  First  for  the 
Tuesday  of  Nove^iber  in  each  vear,  shall  in  the  present  Year  1868. 
Year  (One  thousand  eight  hundred  and  sixty-eighty  take 
place  on  the  First  Tuesday  of  December  ;  and  such  of  the 
Councillors,  Magistrates,  and  OflBce  Bearers  of  every 
Burgh  as  but  for  the  provisions  of  this  Act  would  have 
gone  out  of  OflSce  upon  the  First  Tuesday  of  November 
in  the  present  Year  (One  thousand  eight  hundred  and 
sixty-eight)  shall  in  virtue  hereof  continue  to  hold  and 
exercise  their  respective  Offices,  and  to  perform  the  whole 
Duties  and  Functions  appertaining  thereto,  till  the  First 
Tuesday  of  December  following :  Provided  always,  that 
whenever  by  any  Law  or  Practice  any  Trustees,  Commis- 
sioners, or  other  Persons  are  appointed,  or  have  been  in 
use  to  be  elected,  along  with  the  Councillors  in  any  Burgh, 
such  Trustees,  Commissioners,  or  other  Persons  shall  in 
the  present  Year  be  elected  along  with  the  said  Coun- 
cillors on  the  First  TUESDAY  of  December  instead  of  on 
the  First  Tuesday  of  November:  Provided  also,  that 
wherever  the  Town  Council  of  any  Royal  or  Parliamen- 
tary Burgh  or  the  quahfied  Electors  thereof,  is  or  are 
bound  by  Law  to  elect,  or  has  or  have  been  in  the 
Practice  of  electing,  any  Person  or  Persons  to  be  Members 
of  any  Commission,  Board,  or  Trust,  or  to  fill  any  Oflice 
or  discharge  any  Duties  whatsoever,  and  such  Elections 
are  or  have  been  in  use  to  be  appointed  to  take  place  at 
fixed  Periods  after  the  annual  Municipal  Election  in  the 
Month  of  November  in  such  Burgh,  such  Elections  shall 
in  the  present  Year  One  thousand  eight  hundred  and 
sixty-eight  be  made  at  corresponding  fixed  Periods  after 
the  Mimicipal  Elections  in  December  next  ensuing ;  and 
the  several  Trustees,  Commissioners,  or  other  Persons 
elected  as  aforesaid,  and  holding  Oflice  on  the  First 
Monday  of  November  in  the  present  Year  (1868),  shall 
continue  to  hold  and  exercise  their  respective  Offices,  and 
to  perform  the  whole  Duties  and  Functions  thereof,  till 
their  Successors   are   elected  in   virtue  hereof;  and  all 


[7(t]  jVPPENOn  IX.  [31  ft  32  Vict.  c. 

tliose  Acts  nnd  Noticea  which  have  hitherto  been  appoin 
to  be  done  or  to  bo  given  with  reference  to  such  Electii 
at  certain  PeriudM  relatively  to  the  said  Firat  TUESDAT 
the  Month  of  Iso\'EMBER  tshall  dimng  the  present  Year 
done  or  givun  at  cDrrf-apondiiig  Periods  relatively  to  ( 
Funt  TUKSDAY  of  December  in  said  Year. 

R»iaUrB  VIII.  At  every  fnture  Election  of  a  Town  CoudoII 
t.)  be  con.  for  aiiy  Itoyal  or  ParHamcntary  Burgh  the  Re^eter 
L'uuve.  Voters  loade  up  and  completed  as  aforesjiid  shall 
duemed  and  taken  to  l(e  conclusive  Evidence  tliat  tl 
Persona  therein  named  continue  to  have  tlie  Qualiiicatioi 
which  are  annexed  to  their  Names  respectively  in  tl 
Rugister  in  force  at  such  Election,  and  such  Persons  shi 
not  be  reipiircd  to  take  any  Oath  or  solemn  AfHrmatio 
hut  they  may  he  n-quired  to  make  a  Declaration  in  tl 
Form  ot  the  Schedule  (A.)  to  this  Act  annexed. 

Nainenor  IX.  It  Hhall  not  l)e  competent  to  elect  any  Person  1 
Caniii.iBU-1  ijm  Ofjit.y  of  Town  (Jouucillor  in  any  Royal  or  Parliame] 
."™^".7^,  tary  Burgh  in  Scotland,  unless  the  Name  of  such  Persa 
slinll  have  Ijucn  hitimiited  to  the  Town  Clerk  of  puc 
Iturgh,  in  the  Planner  hereinafter  provided,  on  or  befoi 
Four  of  the  (^ock.  Afternoon,  on  the  Thursday  immi 
diatily  precedhig  the  Day  of  Election;  and  the  Tow 
(.'lirk  shall,  ou  or  Ixjfoi-e  the  FRIDAY  immediately  precedin 
stu-li  Election,  cauBu  Public  Notice  ti>  be  given,  as  hereii 
after  provided,  of  the  Names  of  all  Pitbous  so  intimate 
to  liini :  and  the  Inthuation  to  the  Towni  Clerk  shall  be  i 
till,'  Form  of  Schedule  (B.)  hereunto  annexed,  or  as  neji 
tliuri'to  as  Circumstnncus  aihnit ;  and  the  Notice  by  tL 
Town  Clerk  Rliall  be  in  the  Fi>nn  of  Schedule  (C.)  Iiereunt 
aniifxed,  nr  aw  mar  thereto  as  Cin-nmstani.cs  admit  ;  an 
Hucli  Notice  shall  bo  allixed  to  the  Doors  of  the  Tow 
Hall  or  ('unncil  Chambers  and  of  the  Parish  Churches  i 
the  Hiu-j;Il  and,  if  tho  Town  Clerk  shall  think  expedieu 
the  saitl  Notice  may  be  advertised  in  One  or  more  Newe 
papers  |iublisli<'d  or  circulating  within  the  Bnrgh ;  and  i 
tiio  event  of  the  Town  Clerk  not  receiving  Intimation,  a 
hen.'inlM.'f>ire  directed,  of  the  Names  of  Persons  propose' 
for  Election  sufficient  t^t  supplv  the  Vacancies  in  an 
Burgh  or  Ward  (where  the  Burgli  is  divided  into  Wards 
111"  in  the  event  of  puch  Vacancies  not  being  supplii'd  b 
reason  of  the  requisite  Nmulwr  of  Councillors  not  hein, 
.:l'i''f"l,  from  any  CiuKewh,itsoevt;r,  in  any  Burgh  or  War 
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as  aforesaid,  then  and  in  either  of  these  Events  the  same 
Procedure  shall  be  adopted  as  is  appointed  to  be  followed 
in  the  Case  of  a  double  Return,  or  of  a  Person  elected 
declining  to  accept  Office  as  a  Councillor ;  provided  that 
in  such  Cases  the  Intimation  to  the  Town  Clerk  of  the 
Name  of  the  Persons  proposed  for  Election  shall  be  given 
on  or  before  Four  of  the  Clock,  Afternoon,  of  the  Seccmd 
lawful  Day  immediately  preceding  that  fixed  for  the 
Election,  and  the  Town  Clerk  shall  forthwith  give  Notice 
as  is  hereinbefore  directed.^ 

X.  Nothing  herein  contained  shall  prejudice  the  Right  Saving 
of  the  Persons  elected  or  to  be  elected  to  the  Offices  of  p^^of 
Dean  of  Guild  and  Deacon  Convener,  or  Convener  of  the  Guild  and 
Trades,  by  the  Convenery  and  Guild  Brethren  respectively  Deacons 
in  the  C^ty  of  Edinburgh,  and  to  the  Offices   of  Dean  c^^*^*^"- 
of  Guild  and  Deacon  Convener  by  the  Merchants  House 

and  Trades  House  respectively  of  the  City  of  Glasgow, 
and  the  persons  elected  or  to  be  elected  to  the  Office  of 
Dean  of  Guild  by  the  several  Guildries  of  the  City  of 
Aberdeen  and  Towns  of  Dundee  and  Perth,  to  be  con- 
stituent Members  of  the  Town  Coimcils  of  the  said  Cities 
and  Burghs  respectively,  as  provided  by  the  Statute 
Third  and  Fourth  Wtt.tjam  Fourth,  Chapter  Seventynsix, 
Section  Twenty-two, 

XI.  On  and  after  the  First  Tuesday  in  December  One  Town 
thousand   eight  hundred    and   sixty-eight   each   of  the  Ha'^d?  "* 
Towns  or  Burghs  of  HA^VICK  and  Galashiels  shall  have  and  Gala- 
Fifteen  Councillors,  whereof  One  shall  be  Provost,  Four  s^©^- 
shall  be  Bailies,  and  One  a  Treasurer ;  and  the  said  Coim- 
cillors,  Provost,  Bailies,  and  Treasurer  shall  be  elected, 

and  the  Affairs  of  the  said  Burghs  or  Towns  shall  be 
administered,  in  every  respect,  except  as  herein  provided, 
as  •  if  they  had  been  classed  with  PAISLEY,  Greenock, 
Leith,  and  BjLMARNOCK  in  the  Act  Third  and  Fourth 

'  See  section  3  of  '^  The  Municipal  Elections  Amendment  (Scotland) 
Act  1870." 

The  provisions  of  this  section,  and  of  section  3  of  ^*  The  Municipal 
Elections  Amendment  (Scotland)  Act  1870,"  do  not  appear  to  be 
superseded  or  affected  by  "The  Ballot  Act  1872."  The  form  of 
nomination  of  candidates  prescribed  by  this  Act  should  therefore  be 
adhered  to  in  all  municipal  elections  in  Scotland;  the  nominations 
ought  to  be  lodged  with  the  town  clerk,  and  intimation  of  the  names  of 
the  candidates  ought  to  be  given  by  him.  See  Memorial  and  Opinion. 
Appendix  No.  XV. 
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William  the  Fourth,  Chapter  SeventyHseven,  and  had 
been  made  expressly  subject  to  the  whole  Pro  visions  of 
the  said  Act,  and  the  Acts  amending  the  same,  and  of 
this  Act,  so  far  as  such  Provisions  are  applicable  to  the 
said  Towns  or  Burghs  of  Hawick  and  Galashiels  :  Pro- 
vided always,  that  nothing  herein  contained  shall  affect 
the  Right  of  the  Magistrates  and  Council  of  the  Burgh  of 
Hawick  to  elect  the  Town  Clerk  of  said  Burgh  for  a  Term 
of  Three  Years;  and  provided  also,  that  any  person 
entitled  to  vote  for  Town  Councillors  in  the  said  Biurgh 
of  Hawick  may  be  elected  a  Member  of  the  Town  Council 
of  the  Burgh. 

Election  of  XII.  The  Town  Council  of  the  Royal  Burgh  of  Dux- 
l^rovoBt  FERMLTNE,  instead  of  electing  a  Provost,  Two  Bailies,  and 
tratea  fw*  ^  Treasurer  as  heretofore,  shall,  on  and  after  the  First 
Dunfenn.  TUESDAY  of  DECEMBER  One  Thousand  eight  hundred  and 
line.  sixty- eight,  elect  fi'om  among  their  own  Number  One  to 

be  Provost  or  Chief  Magistrate,  Four  to  be  Bailies,  and 
One  to  be  Treasurer;  and  in  all  respects  the  Provost, 
Bailies,  Treasurer,  and  Councillors  elected  under  the  Pro- 
visions of  this  Act,  and  the  OflSce  Bearers  la^vfiilly  ap- 
})ointed  by  them,  shall  have  the  same  Jurisdiction,  Powers, 
lights,  and  Privileges  as  their  Predecessors  have  hereto- 
fore had  and  exercised  in  the  Administration  of  the  Affairs 
of  tlie  said  Burgh. 

Election         X  III.  Where  any  Burgh  shall  at  the  Time  of  the  passing 

in  Burghs    of  this  Act  be  without  any  legal  Council,  and  be  luider 

\eR^^  ^^   ^^^^  Administration  of  Managers  la^\^ully  appointed,  the 

Councils     qualified  Electors  of  such  Burgh  shall,  on  the  First  TliES- 

and  being   day   of  DEGEilBER   ncxt   after  tlio  passing  of  this  Act, 

Ad^nia^    proceod  to  clioosc  the  Number  of  Councillors  jn-oWded 

tration  of    to  sucli  Burgh  by  the  Act  Third  and  Fourth  WiLLLVM  the 

Managers.  Fourth,  Chapter  IScventy-six,  or  the  Act  Fifteenth  and 

and  Sixteenth  VlCTOliLV,  Chapter  Thirty-two  ;  and  where 

any  such  Bnrgh  shall,  in  consequence  of  the  Decision  of  a 

Court  of  I^aw  or  otherwise,  be  without  a  legal  Council 

at   any  fiitiu*e   Time,  and   imder  the  Administration  of 

Managers,  the  quahfied  t]lect(n-s  of  such  Burgh  shall,  on 

the  First  Tuesday  of  November  next  ensuing  after  the 

Date  of  the  Appointment  of  such  Managers,  proceed  to 

choose  the  Number  of  Ccmncillors  provided  to  such  Burgh 

by  the  said  last-mentioned  Acts ;  and  in  all  such  Cases  the 

Sheriff  of  the  County  within  which  such  Burgh  is  situated 
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fihall,  on  Application  made  to  him  by  any  qualified  Elector 
of  such  Burgh,  appoint  One  of  the  Managers  thereof  to 
discharge  the  Duties  and  exercise  the  Powers  directed  in 
the  said  last-mentioned  Acts  to  be  performed  by  the  re- 
tiring Provost  or  senior  Magistrate  of  such  Burgli ;  and 
every  such  Election  shall  proceed  and  be  carried  on  in  all 
other  respects  in  the  Manner  provided  by  the  said  Idst- 
mentioned  Acts  and  this  Act  until  the  Council  of  such 
Burgh  shall  be  completed.^ 

XIV.  Immediately  after  the  Election  of  Councillors  in  Election  of 
any  such  Burgh  shall  bo  completed  in  manner  herein-  Magis- 
before  provided,  the  Councillors  so  elected  shall  proceed  ^  ^^  ^' 
to  elect  from  among  their  own  Number  a  Provost  or  Chief  where 

or  Senior  Magistrate,  and  the  other  Magistrate  or  Magis-  ?^8^ 
trates  of  such  Burgh,  and  shall  also  elect  a  Treasurer  and  ^thout  ^ 
the  other  usual  and  ordinary  Office  Bearers  fixed  by  the  Council 
Set  or  Usage  of  such  Burgh,  and  shall  elect  Managers  of  ^^  ^^^^r 
any  charitable  Institution  which  may  be  connected  with     "**fif®"- 
such  Burgh,  and  the  Appointment  of  Managers  to  which 
is  vested  in  the  Magistrates  and  Council  of  such  Burgh, 
all  in  the  Manner  provided  in  the  said  Act  Third  and 
Fourth  William  the  Fourth,  Chapter  Seventy-six,  with 
regard  to  the  Election  of  Magistrates  and  other  Office 
Bearers  ;  and  the  Coimcillor  who  had  the  greatest  Num- 
ber of  Votes  at  the  Election  of  Councillors  shall  preside    ' 
at  such  Election,  and  have  a  casting  or  double  Vote  in 
case  of  Equality ;  and  in  the  event  of  Two  or  more  Coun- 
cillors having  an   equal  Number  of  Votes,  One  of  the 
Managers  of  such  Burgh,  to  be  appointed  as  aforesaid, 
shall  preside,  and  shall  have  a  casting  but  no  deliberative 
Vote ;  and  immediately  on  the  Completion  of  such  Elec- 
tion of  Magistrates,  the  Managers  of  such  Burgh  shall 
cease  to  hold  Office  anti  to  admmister  the  Afiairs  of  the 
Burgh;   and  all  succeeding  annual  Elections  of  Coim- 
cillors  and  Magistrates  in  any  such  Burgh  shall  take  place 
at  the  Time  and  in  the  Manner  provided  in  the  said 
last-mentioned  Acts  and  in  this  Act. 

XV.  In  lieu  of  the  Court  of  Review  provided  by  the  Amend- 
Sixth  Section  of  the  Act  Third  and  Fourth  of  William  the  ^  of 
Fourth,  Chapter  Seventy-six,  all  Appeals  against  the  De-  z&iw. 
cision  of  the  Provost  or  Chief  Magistrate  and  Assessor  in  4,  c.  76.  ' 

^  See  section  7  of  the  Act  15  and  16  Victoria,  cap.  82. 
>  See  section  8  of  the  Act  15  and  16  Victoria,  cap.  32. 


[74]  APPBifDlS.  IX.  [31  ft  S3  Tt<:t.  e.  lOfl 

Rojal  Burghs  not  now  entitled  to  send  or  to  contribute  to 
send  a  Member  or  Membera  to  Parliament,  referred  to  in 
said  Section,  shall  bo  taken  to  the  Sheriff  of  the  County 
within  wliich  such  Burghs  are  situated  respectively ;  and 
the  flaid  Sheriff  shiiU  have  all  the  Powers  of  such  Court  of 
Review,  and  his  Decision  shall  be  final,  and  not  subject  to 
Review.' 
Be-iT-  XVI.  As  soon  as  conveniently  may  be  after  the  passing 

rf^ir^  of  tliia  Act  each  Biirgh  now  divided  into  Wards  for  the 
Purpose  of  electing  Town  Councillors  shall  be  re-divided 
into  the  same  Number  of  Wards  arranged  with  the  view 
of  accommodating  the  enlarged  Constituency  created  by 
virtue  of  the  Act  of  Thirty-first  and  Thirty-second  VlO- 
TOHIA,  Chapter  Forty-eight,  and  for  this  Purpose  the 
Chief  Magistrate  of  each  burgh,  the  Slieriff  of  the  County 
in  which  the  Burgh  ia  situated  (excluding  his  Substitutes), 
and  a  Person  to  be  appointed  by  One  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  any  Two  of  them,  shall 
re-dividc  the  Burgh  into  the  same  Number  of  Wards  into 
which  it  is  now  divided,  each  Ward  being  numbered  and 
having  a  distinctive  Name  or  Number ;  and  regard  shall 
be  had  by  them  to  the  Number  of  Mimicipal  Electors,  and 
also  to  the  Value  of  the  Property  in  each  Ward  as  appear^ 
ing  on  the  Valuation  Roll ;  and  the  Parties  aforesaid  shall 
cause  the  proposed  Division  into  Wards  to  be  delineated 
upon  a  Plan  which  shall  be  open  t(3  the  luepectiim  of  all 
Persons  concerned  for  the  Space  of  Foufieeu  Days,  and 
Notice  shall  be  given  p^e^■iously  to  the  first  of  the  said 
Fourteen  Days  by  Advertisement  in  One  or  more  Newa- 
papcrs  pubHshed  ^vithiu  the  Burgh  or  the  County  iu  which 
the  Burgh  ia  situated  where  the  SJiid  Plan  is  to  be  seen ; 
and  upon  a  Day  after  the  Expiry  of  the  said  Fourteen 
Days  to  be  specified  in  the  said  Advertisement  the  Parties 
aforesaid  shall  hear  alt  concerned  for  their  lutereets,  and 
thereupon  the  said  proposed  Division  shall  be  finally  ad- 
justed by  the  Parties  aforesaid,  and  they  shall  fix  and 
deteniiine  the  Order  iu  which  each  of  the  re-arranged 
Wards  shall  bo  substituted  for  each  of  the  existing  \^'arda 
in  returning  Members  to  the  Town  Council  in  lieu  of  those 
who  retire  by  Rotation ;  and  the  Parties  aforesaid  shall 
report  the  same  to  One  of  Her  Majesty's  Principal  Secre- 
taries of  State,  and  on  their  Report  bemg  approved  of  by 
Viim  the  said  Re-arrangement  of  Wards  shall  oe  published 
'  Set!  note  to  HCction  6  of  the  Act  3  and  4  Will.  IV.,  cap.  76. 
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once  at  least  in  the  EDINBURGH  GAZETTE,  dnd  in  One  of 
the  Newspapers  published  within  the  Burgh  or  the  County 
in  which  the  Burgh  is  situated ;  and  the  said  new  Bound- 
aries of  Wards  having  been  approved  of  and  published  as 
aforesaid  shall  take  effect,  and  shall,  after  the  Expiry  of  the 
present  Year,  be  substituted  for  the  existing  Boundaries  of 
Wards  in  making  up  the  Rolls  of  Parliamentary  and  Muni- 
cipal Electors  for  the  Burgh:  Provided  always,  that  nothing 
herein  contained  shall  limit  the  Powers  of  the  Sherm 
under  the  Act  Fifth  and  Sixth  William  the  Fourth, 
Chapter  Seventy-eight,  Section  Three :  *  Provided  also, 
that  if  in  any  Burgh  it  shall  appear  to  the  Town  Clerk 
that  more  than  One  Polling  Place  or  Compartment  is  re- 
quired for  Municipal  Elections  in  any  of  the  Wards,  he 
shall  provide  such  additional  Number  as  may  be  necessary, 
and  publish  the  same  in  the  Manner  set  forth  in  the  Act 
Third  and  Fourth  WiLLiAM  the  Fourth,  Chapter  Seventy- 
six.^ 

XVII.  It  shall  be  lawful  for  the  Town  Council  of  any  Burghs 
Royal  or  Parliamentary  Burgh,  having  by  the  Census  last  5?*.?*T 
taken  a  Population  of  above  Ten  thousand  Persons,  and  m^  be 
not  at  the  passing  of  this  Act  divided  into  Wards,  to  re-  divided 
solve,  by  a  Majority  of  not  less  than  Two  Thirds  of  their  |^^ 
Number,  that  the  Burgh  shall  be  divided  into  Wards  for 
the  Purpose  of  Parliamentary  and  Mimicipal  Elections; 
and  upon  any  such  Resolution  being  adopted  the  Chief 
Magistrate  of  such  Burgh,  the  Sheriff  of  the  County  in 
which  the  Burgh  is  situated  (excluding  his  Substitutes), 
and  a  Perscm  to  be  appointed  by  One  of  Her  Majesty's 
Principal  Secretaries  of  State,  or  any  Two  of  them,  shall 
divide  the  Burgh  into  Wards,  each  Ward  being  numbered, 
and  having  a  distinctive  Name  or  Number ;  and  in  fixing 
the  Number  of  Wards,  and  in  determining  the  Boundaries 
thereof,  regard  shall  be  had  by  them  to  the  Number  of 
Town  Councillors  in  the  Biu*gh  and  to  the  Number  of 
Municipal  Electors,  and  also  to  the  Value  of  the  Property 
as  appearing  on  the  Valuation  Roll ;  and  the  Parties  afore- 
said shall  cause  the  proposed  Division  into  Wards  to  be 
delineated  up(m  a  Plan  which  shall  be  open  to  the  Inspec- 
tion of  all  Persons  concerned  for  the  Space  of  Fourteen 
Days,  and  Notice  shall  be  given  previous  to  the  first  of  the 

*  See  section  8  of  '^  The  Muuicipal  ElectioDs  Amendment  (Scotland) 
Act  1870." 

'  See  note  2  to  section  9  of  the  Act  3  and  4  Will.  IV.,  cap.  76. 
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said  Fourteen  Days  by  Advertiaement  in  One  or  mon 
NewspuperB  publislied  or  circulating  within  the  Burgh  ca 
the  County  in  which  the  Bnrgh  is  situated  where  the  saii 
Plan  18  to  be  Heen ;  and  npon  a  Day  after  the  Expiry  ol 
the  said  Fourteen  Days  to  oe  specified  in  the  said  Advert 
tisement  the  I'arties  aforesaid  sliall  hear  all  concerned  for 
their  luterests,  and  thereupon  the  said  proposed  Division 
sliall  be  finally  adjusted  by  the  Parties  aforesaid,  and  they 
shall  fix  and  determine  the  Wards  to  which  the  existing 
Town  Councillors  shall  be  apportioned,  and  the  Order  in 
which  they  shall  retire  hy  RotatioQ ;  and  the  Parties 
aforesaid  snail  report  the  same  to  One  of  Her  Majesty's 
Principal  Secretaries  of  State,  and  on  their  Report  being 
approved  of  by  him  the  said  Division  into  Wards  shall  be 
publislied  once  at  least  in  the  Edinburgh  Gtnette.  and  in 
One  of  the  Newspapers  published  or  circulating  within  the 
Bui^h  or  the  CVmnty  in  which  the  Burgh  ia  situated  ;  and 
the  said  BountLiries  of  Wards  having  been  approved  of 
and  published  as  aforeoaid  shall  take  effect,  and  shall,  after 
the  Expiry  of  the  present  Year,  be  the  Boundaries  of 
Wards  in  making  up  the  Rolls  of  Parliamentary  and 
Municipal  Electors  for  the  Burgh :  Provided  always,  that 
nothing  heroin  contained  shall  limit  the  Powers  of  the 
Sheriff  under  the  Act  Fifth  and  Sixth  William  the  Fourth, 
Cliapter  Seventy-eight,  Section  Three : '  Provided  also, 
that  if  in  any  Burgh  it  shall  appear  to  the  Town  Clerk 
that  mure  than  One  Pulling  Place  or  Compartment  is  re- 
quired for  Municipal  Elections  in  any  of  the  Wards,  he 
shall  provide  such  additional  Number  as  maybe  necessary, 
and  publish  the  same  in  the  Manner  set  forth  in  the  Act 
Third  and  Fom-th  WiLLLVM  the  Fourth,  Chapter  Seventy- 
six.* 

XVni.  All  Laws,  Statutes,  and  Usages  sliall  be  and  the 
same  are  hereby  repealed,  in  so  far  only  an  they  may  be 
in  any  way  inconsistent  with  the  Provisions  of  this  Act, 
hut  in  all  other  respects  they  shall  remain  in  fiill  Force 
and  Effect,  and  this  Act  shall  be  read  and  construed  along 
with  the  Tenor  thereof. 


D  8  of  "  The  Municipal  Electiont  Amendmeiit  (ScotlanJ) 
i  to  section  9  of  the  Act  3  and  4  Will.  IV.,  cap.  7C. 
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SCHEDULES. 

SCHEDULE  (A.) 

I  A.B.  declare  that  I  am  the  Individual  described  in  the 
Register  now  in  force  for  the  Burgh  of 
as  A  ,B.  \liere  insert  Desci*iption  in  the  same   Words  as  in  the 
Re(jister],  and  that  I  have  not  already  voted  at  this  Elec- 
tion. 

SCHEDULE  (B,)' 

We  A,B.  \_here  insert  Name  and  Place  of  Abode  as  in  the 
Municipal  Register  for  the  Burgh'\,  and  B.C.  [here  insert 
Name  and  Place  of  Abode  as  aforesaid]^  hereby  pr(!>po8e 
CD.  \here  insert  Aanie  and  Pla<:e  of  Abode  as  in  the  Muni- 
cipal Jiegisterfor  the  Bnrgli]  for  Election  as  a  Councillor*  *  When 
at  the  next  ensuing  Municipal  Election  in  the  Burgh  of  j^^ivW^ 
[specify  Burgh].  into  Wards 

&dd  here 

Given  under  our  hand  this  [insert  Bate'].  **  for  the 

Ward'* 
A   7?  [ffpedfyiny 

^'^' . 9vch. 


B.C. 


Ward]. 


To 


Town  Clerk. 

SCHEDULE  (C.y 
Burgh  of  [specify  Burgh]. 


♦Where 


In  Terms  of  the  Municipal  Elections  Amendment  (Scot-  the  Burgh 

land)  Act  18()8,  I  hereby  give  Notice  that  I  have  received  w  divided 

Intimation  that  the  following  Persons  are  proposed  for  SJJ?,  ^ 

Election  as  Councillors  in  tliis  Burgh  at  the  Municipal  Namw'&a 

Election  on  Tuesday  next :  *  of  Candi- 

dates, kc, 

*  See  notes  to  sectioD  9.  ^^^  each 

'J'he  proposer  and  seconder  of  a  person  for  election  as  a  councillor  for  ^       ^ 

a  ward  should  be  electors  qualified  to  vote  in  the  ward  for  which  the     *ff^^- 

candidate  is  nominated.     See  Memorial  and  Opinion,  Appendix  XV.        Sunushed 

'^  See  notes  to  section  9. 
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tiivoii  under  my  liaiid  at  [''ivcify  Place  and  Date] 
E.F 
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MAGISTRATES,  &c.,  ELECTION  (SCOTLAND). 

38  AND  34  Vict.,  Chap.  92. 


An  Act  to  amend  the  Laws  for  the  Election  of  the  a.d.  i87o. 
Magistrates  and  Councillors  of  Royal  and  Par-     — 

LIAMENTARY  BURGHS  IN  SCOTLAND. — [9tll  AugUSt  1870.] 

WHEREAS  it  is  expedient  to  amend  the  laws  relating  to 
the  election  of  the  magistrates  and  councillors  of  Royal 
and  Parliamentary  Burghs  in  Scotland : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  allpurposes  as  The  Muni-  ^^^^ 
cipal  Elections  Amendment  (SCOTLAND)  Act,  1870.         title. 

II.  The  following  expressions  in  this  Act  shall  have  the  j^^^   ^ 
meanings  hereby  assigned  to  them,  unless  there  be  some-  tation  of 
thing  in  the  subject  or  context  repugnant  to  such  con-  terms. 
struction  ;  that  is  to  say, 

*'  Burgh"  shall  mean  any  Royal  or  Parliamentary  Burgh 
in  Scotland : 

••  Election  Acts  "  shall  mean  the  Acts  third  and  fourth 
William  the  Fourth,  chapters  seventy-six  and 
seventy-seven,  and  thirty-first  and  thirty-second 
Victoria,  chapter  one  hiuidred  and  eight,  and  any 
other  Act^  relating  to  the  election  of  magistrates  and 
councillors  of  Royal  and  Parliamentary  Burghs  in 
Scotland  which  may  be  in  force  for  the  time: 
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"  Registration  Acts  "  shall  mean  tbe  Act  nineteentli 
twentieth  Victoria,  chapter  fifty-eight,  as  ume 
by  the  Act  tliirty-firat  and  tbirty-eceond  Vicl 
chapter  forty-eiglit,  and  any  other  Act  relatin, 
the  registi'ation  of"  persons  entitled  to  vote  in 
election  of  members  to  serve  in  Parliament 
bnrghs  in  Scotland  which  may  he  in  force  for 
time : 

'*  The  aasesHor  "  shall  mean  the  assessor  of  the  borg 
iind  for  which  he  is  aeeessor,  appointed  and  ac 
under  the  Acts  for  the  valuation  of  lands  and  1 
tages  in  Scotland,  or  any  of  them. 

III.  AVhere  at  any  election  of  town  councillors  in 
burgh  the  number  of  persons  whose  names  have  been  : 
milted  to  tlie  town  clerk,  imder  tlie  provisions  of  the 
thirty-firfit  and  thirty-second  A'ictoria,  chapter  one  hunc 
and  eiglit,  as  persons  proposed  for  election  in  such  bu 
or  any  ward  of  such  burgh  if  divided  into  wards,  does 
exceed  the  vacancies  to  be  supplied  in  such  burgh  or  w 
as  the  case  may  be,  the  town  clerk  sball,  in  the  pu 
notice  to  be  given  by  him,  as  provided  by  the  said  Ac 
tlie  names  of  the  persons  so  intimated  to  him,  notify  1 
in  respect  the  numoer  of  persons  proposed  for  election  ( 
not  exceed  the  number  of  vacancies  to  be  supplied  in 
burgh  or  ward,  as  the  case  vanj  be,  there  will  be  no  poll, 
that  tlie  personR  so  proposed  will  be  declared  to  be  elet 
as  c<mncillors  of  the  burgh ;  and  such  notification  maj 
made  by  an  addition  in  the  terms  set  forth  in  the  sehec 
to  this  Act,  or  in  similar  terms,  to  the  notice  required 
the  said  Act ;  and  on  the  day  appointed  for  declaring 
election  the  persons  so  proposed  shall  he  declared  to 
duly  elected  as  coiinciQors  of  the  burgh,  in  the  ee 
manner  as  if  they  had  been  elected  as  councillors  im 
the  provisions  of  the  Election  Acts,  and  shall  be  deer 
to  be  duly  fleeted  accordingly  ;  and  every  such  elect 
of  ctmncillors  under  the  pr<jviBiim8  of  this  Act  shall  be 
all  rcHpccts  valid,  and  notice  thereof  shall  be  given 
the  persons  elected  in  the  same  manner  and  to  the  bh 
eifuct  as  is  provided  by  the  Election  Acts.' 

IV.  Where  by  any  Act  of  Parlitnnent  it  is  provided  t 

any  commissioners  or  truKtcew  under  such  Act  arc  to 

'  Si'p  noti-  to  ficction  9  of  "  Tlie  Miinicipcil   Klcclions  Anicndu 

(Scullanti)  Act  1B68," 
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elected  by  the  municipal  electors,  or  at  the  same  time  or  Election 
along  >vith  the  town  councillors  of  any  biu'gh,  the  pro-  of  Com- 
visions  of  the  Election  Acts  shall  be  appHcable  to  every  ^^^^ 
such  election  of  commissioners  or  trustees ;  and  where  at  along  with 
any  such  election  the  number  of  persons  proposed  for  elec-  *ow" 
tion  a8  coraniiflsioners  or  tmetees  does  not  exceed  the  ^- 
number  of  vacancies  to  be  supplied,  the  town  clerk  or 
other  person  conducting  such  election  shall  notify  that 
there  will  be  no  poll;  and  such  election  shall  be  proceeded 
with  and  declared  in  the  same  manner  as  is  hereinbefore 
provided  with  respect  to  the  election  of  town  councillors. 

V.  Where  in  any  burgh  or  ward  two  or  more  coim-  Order  of 
cillors  have  been  elected  on  the  same  day  under  the  pro-  retirement 
visions  of  this  Act,  or  have  been  elected  by  an  equality  of  i|,r^^be 
votes  under  the  provisions  of  the  Election  Acts,  the  ma-  determined 
jority  of  the  town  coimcil  (including  the  coimcillors  so  ^y  ^^, 
elected)  shall  determine  the  order  in  which  the  council-  ^^^^  ' 
lors  so  elected  shaU  retire  from  the  town  council. 

VI.  In  every  royal  burgh  not  now  entitled  to  return  or  Prepara- 
contribute  to  return  a  member  to  Parhament,  the  assessor  *ion  of 
shall,  on  or  before  the  fifteenth  day  of  September  in  the  3^^^^^ 
year  one  thousand  eight  hundred  and  seventy-one,  and  in  in  burghs 
every  year  thereafter,  make  out  or  cause  to  be  made  out  which  do 
a  list  of  all  persons  who  may  be  entitled  to  vote  in  the  ^embere" 
election  of  councillors  for  such  burgh,  under  the  provisions  to  Parlia- 
of  the  Act  thirty-first  and  thirty-second  Victoria,  chapter  ™ent. 
one  hundred  and  eight,  according  to  the  form  No  1  of  the 
schedule  A.  to  the  Act  nineteenth  and  twentieth  Victoria, 
chapter  fifty-eight ;  and  the  same  procedure  shall  be  fol- 
lowed with  respect  to  the  preparation  and  publication  of 
every  such  list,  and  the  completion  and  revision  of  the 
register  of  voters  for  such  burgh,  as  is  provided  by  the  Act 
nineteenth  and  twentieth  Victoria,  chapter  fifty-eight,  as 
amended  by  the  Act  thirty-first  and  thirty-second  Victoria, 
chapter  forty-eight,  with  respect  to  the  usts  and  registers 

of  voters  to  be  made  out  and  completed  under  the  pro- 
visions and  for  the  purposes  of  those  Acts ;  and  the  lists 
of  voters  for  any  burgh  made  up,  completed,  and  revised 
under  the  provisions  of  the  said  Acts  and  this  Act  shall  be 
signed  by  the  town  clerk,  and  shall  be  the  register  of 
persons  entitled  to  vote  in  such  burgh  at  any  election  of 
town  councillors  which  shall  take  place  in  and  for  such 
burgh  between  the  thirty-first  day  of  October  in  the  year 
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iti  which  such  re^eter  eliall  have  been  made  up  and  tt 
iii-st  day  of  Noviiniber  in  tlie  Hucceeding  year ;  and  tti 
auid  register  Bliall  be  printed,  and  copies  thereof  shall  fc 
kept  by  the  tuwu  clerk  and  delivered  to  persons  applyinj 
therefor,  iu  the  same  manner  and  on  the  same  terms  as  i 
provided  by  the  Act  nineteenth  and  twentieth  Victoria 
chapter  fifty-eight. 

VII.  The  whole  costn  and  expenses  of  making  up,  com 
pleting,  revising  and  printing  the  register  of  voters  in  anj 
such  burgh,  or  mcidcnt  thereto,  ehaD  be  ascertained  and 
fixed,  and  the  amount  thereof  sliall  be  assessed,  levied,  and 
collected,  in  the  same  manner  as  the  costs  and  expenset 
attending  the  annnul  registraHon  imder  the  Act  uineteentl 
and  twentieth  Victoria,  chapter  fifty-eight,  are  by  tht 
said  Act  appointed  to  be  ascertained,  fixed,  assessed 
levied,  and  collected ;  and  the  provisions  of  the  said  Ac) 
shall  be  applicable  to  the  costa  and  expenses  of  regis 
tration  under  this  Act. 

VIII.  Where  any  burgh  has  been  or  shall  be  dividec 
into  wards  under  the  provisions  of  the  Act  thirty-first  anc 
thirty-second  Victoria,  chapter  one  hundred  and  eight, 
the  town  councillors  of  such  burgh  shall  be  elected  in  tht 
same  manner  as  town  councillors  arc  elected  in  burghi 
divided  into  wards  or  districts  under  the  provisions  of  thi 
Acts  third  and  fourth  William  the  i  ourth,  chapten 
seventy-nix  and  seventy-Bevon,  and  the  provisions  of  thesi 
ActH  respectively  with  reference  to  the  election  of  coun 
cillors  shall  be  and  are  hereby  made  appKcable  to  eleo 
tions  of  councillors  in  biirghs  which  have  oeen  or  shall  b< 
divided  into  wards  under  the  pro^ions  of  the  said  Ac 
thirty-first  and  thirty-second  Victoria,  chapter  one  hundrei 
and  eight. 

IX.  The  town  council  of  any  biu-gh  may  fi'om  time  t( 
time  resolve  that  the  cost«  and  expenses  of  and  incideni 
to  the  election  of  the  town  couueillors  of  such  burgh,  or  o: 
any  trustees,  commissioners,  or  other  persons  who  are  ap 

^  ponited  or  have  been  iu  use  to  be  elected  along  with  sucl 
to^vn  councillors,  shall  be  defrayed  out  of  the  assessmenti 
imposed  or  levied  in  sucli  burgh  under  the  provisions  and 
for  the  purposes  of  the  Registration  Acts;  and  aftei 
KUi-h  resolution  shall  have  been  adopted,  tlie  c<^ists  and 
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expenses  of  and  incident  to  such  elections,  as  ascertained 
and  fixed  by  the  town  council,  shall  be  added  to  the  costs 
and  expenses  attending  the  annual  registration  in  such 
burgh,  and  shall  be  included  in  the  assessment  to  be  im- 
posed and  levied  under  the  provisions  and  for  the  purposes 
of  the  Registration  Acts  J 


SCHEDULE.' 

And  I  fiurther  give  notice,  in  terms  of  The  Municipal 
Elections  Amendment  (Scotland)  Act,  1870,  that  in 
respect  the  number  of  persons  proposed  for  election  as 
councillors  in   the   burgh    [or  in   the  ward   {or 

wards)  or  commissioners  or  trustees,  as  the  case  inay  he^ 
does  not  exceed  the  number  of  vacancies  to  be  supplied  in 
the  burgh,  [or  ward]  there  will  be  no  poll,  and  the  persons 
so  proposed  will  on  the  day  appointed  for  declarmg  the 
election  be  declared  to  be  elected  councillors  of  the  burgh 
[or  commissioners  or  trustees,  cw  the  case  may  be\ 

>  See  section  30  of  the  Act  3  and  4  Will.  IV.,  cap.  76,  and  section  29 
of  the  Act  3  and  4  Will.  IV.,  cap.  77. 

*  See  note  to  section  9  of  *^The  Municipal  Elections  Amendment 
^Scotland)  Act  1868." 
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CAP.  xxxm. 

Am  Act  to  hake  more  effectual  Provibion  fob  reou 
latikq  the  police  of  towns  and  populous  placei 
IN  Scotland,  and  for  paving,  draining,  cleansino 

UGHTINO,  AND  IMPROVING  THE  SAME. — [15th  July  1850.' 

Nott. — (1)  By  section  1  of  "  The  General  Police  and  Tmprorenienl 
(Scolland)  Act  1862."  this  Act  and  the  Act  of  23  and  24  Victoria,  c.  96 
amendiDif  the  fame,  and  sections  (iO  to  TO.  both  inclusivi^.  of  the  Act  If 
and  '20  Victoria,  c.  103,  are  repealed,  "  except  only  as  refiarda  anj 
Burgh  in  which  the  proviaioiiB  of  the  sdid  Acti  or  any  part  thereol 
have,  on  or  hoforc  the  first  day  of  August  Une  thouEHQd  eight  bnn- 
dred  and  sixty  two,  been  adopted,  eithi;r  in  manner  provided  by  tbc 
first  recited  Act,  [13  and  14  Victoria,  cap.  33]  this  Act,  or  by  the  incor- 
porHlion  of  Buch  provisions  or  any  part  tliereof,  with  any  LocftI  oi 
Spei-ini  Act  relating  to  any  such  Burgh." 

(2)  By  section  29  of  "The  Ballot  Act  1872,"  the  term  "maoidpa] 
election  "  ii  declared  to  mean  "  as  rrgards  Scotland,  an  election  of  ttnj 

COFBOn  to  serve  the  office  of  councillor  or  commisMoner  of  any  niunicipd 
orough,  or  of  a  ward  or  district  of  any  municipal  borough,"  and  the 
term  "  municipal  borough  "  ia  declared  to  menn  "  any  place  for  the  time 
being,"  subject,  as  regards  Scotland,  to  the  ActsS  and  4  \VilL  IV..  capt. 
70  and  77  ;  the  Act  13  and  14  Vict.,  c.  33 ;  and  "  The  General  Police 
anil  Improvement  (Scotlanil)  Act  1H62,"  and  any  Acts  amending  the 
same.  By  rule  66  of  schedule  First  of  "The  Ballot  Act  1872,"  the  ex- 
pression "  town  clerk  "  is  declared  to  include  "the  clerk  appointed  by 
the  Commi^alOneTS  of  Police  under  rhe  Act  13  and  14  Vict.  c.  S3,"  and 
"The  General  Police  and  Improvement  (Scotland)  Act  1862." 

(3)  Section  20  of  "  The  Ballot  Act  1872  "  enacts,  that  "the  poll  at  erery 
contested  election  shall,  so  far  as  oircumstancee  admit,  be  conducted  in 
the  manner  in  which  the  poll  is  by  this  act  directed  to  be  conducted 
><t  a  contented  parliamentary  election,  and,  subject  to  the  modification! 
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And  with  respect  to  Commissioners  for  the  Purposes  of 
this  Act,  be  it  enacted  as  follows  : 

XXVII.  That  the    Commissioners  for  the   Purpose  of  Number  of 
executing  this  Act,  to  be  elected  as  hereinafter  provided,  Commii- 
shall  be  in  Number  either  Six,  Nine,  or  Twelve,  as  may  "^'*®"' 
be  determined  as  aforesaid.^ 

expressed  in  the  schedules  annexed  hereto,  such  provisioiis  of  this  act 
and  of  the  said  schedules  as  relate  to  or  are  concerned  with  a  poll  at  a 
parliamentary  Section  shall  apply  to  a  poll  at  a  contested  municipal 
election,"  but  subject  always  to  various  provisions ;  afler  setting  forth 
which,  the  section  concludes  thus  : — **  A  municipal  election  shall,  except 
in  so  far  as  relates  to  the  taking  of  the  poll  in  the  event  of  its  being 
contested,  be  conducted  in  the  manner  m  which  it  would  have  been 
conducted  if  this  act  had  not  passed.*' 

(4)  Section  22  of  ^*  The  Ballot  Act  1872  '*  applies  to  Scotland,  Part  2  of 
the  act  relating  to  municipal  elections,  subject  to  the  following  provision, 
*^All  municipal  elections  shall  be  conducted  in  the  same  manner  in 
all  respects  m  which  elections  of  councillors  in  the  royal  burghs  con- 
taiued  m  Schedule  (C.)  to  the  Act  "  3  and  4  Will.  IV.,  c  76,"  are  directed 
to  be  conducted  by  the  acts  in  force  at  the  time  of  the  passing  of  this  act 
[The  Ballot  Act]  as  amended  by  this  Act ;  and  all  such  acts  shall  apply 
to  such  elections  accordingly.^* 

(5)  From  these  sections  it  appears  that,  except  in  so  far  as  relates  to 
the  taking  of  the  poll  in  contested  elections,  all  elections  of  commissioners 
of  police  under  and  by  virtue  of  the  Act  13  and  14  Victoria,  cap.  33, 
and  ^*  The  General  Police  and  Improvement  (Scotland)  Act  1862,**  must 
hereafter  be  conducted  in  the  same  way  as  elections  of  town  councillors 
have  hitherto  been  conducted  in  the  several  bufghs  specified  in  Schedule 
(C.)  of  the  Act  3  and  4  Will.  IV.,  cap.  76,  and  that  at  all  contested 
elections  of  commissioners  of  police  under  the  acts  referred  to,  the  poll 
must,  as  far  as  possible,  be  conducted  as  in  parliamentary  elections, 
subject  to  the  modifications  specified  in  section  20  of  ^^  The  Ballot  Act.'* 

(6J  Only  these  sections  of  the  Act  13  and  14  Victoria,  cap.  33,  which 
relate  to  the  election  of  commissioners,  are  here  given. 

^  t.e.,  By  the  Householders  present  at  the  Meeting  adopting  the  Act, 
or  at  some  adjourned  Meeting,  in  terms  of  section  25,  which  enacts, — 
^*  That  where  this  Act  shall  be  adopted  in  any  Burgh,  in  whole  or  in 
part,  the  Resolution  to  adopt  it  shall  not  be  subject  to  any  further 
Question ;  and,  except  in  the  Cases  after  mentioned,  and  where  it  may 
be  necessary  to  provide  for  the  special  Election  of  Commissioners  and 
Magistrates  of  Police,  the  Householders  thereof  present  at  the  Meeting 
adopting  this  Act  unanimously,  or  at  some  adjourned  Meeting  as  afore- 
said, shall  then  and  there  proceed  to  determine  by  a  Majority  of  Votes, 
and  shall  set  forth  in  their  Minutes,  the  Number  of  Commissioners  to 
be  elected  by  the  Householders  to  carry  this  Act  into  operation,  and 
also  whether  such  Burgh  shall  be  divided  into  Wards  for  the  Purposes 
of  this  Act,  and,  if  so,  the  Bounds  and  Limits  of  such  Wards.** 

By  section  6  of  **  The  Gener-il  Police  and  Improvement  (Scotland) 
Act  1862  Amendment  Act**  (31  and  82  Victoria,  cap.  102),  it  b  enacted 
as  follows  : — ^^  The  commissioners  of  any  burgh,  having  a  population 
exceeding  ten  thousand  according  to  the  census  last  taken  at  tne  time, 
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XXVIII.  That  wliero  tlie  Burgh  shall  be  divided  inl 
Wards  an  aforesaid,  'the  Number  thereof,  and  the  Numb( 
of   CdiuraiRsiouers  to  l>e  elected  in  manner   hereinaftt 

Ero\4ded,  shall  l:<e  so  settled  and  adjusted  that  there  aha 
e  Three  such  Commissioners  for  each  such  Ward. 

XXIX.  That  as  soon  as  may  be  after  the  Deliverano 
of  the  Slierift'  doclnring  that  this  Act  shjil!  apply,  in  wholi 
or  in  part,  to  a  Burgh  adopting  the  same  as  aforesaid,*  anc 
where  Commissioners  are  to  be  elected,  the  Chief  oi 
Senior  ilagistrate  or  Sherifi^  as  the  Case  may  be,'  ehalJ 

in  which  tbe  provisions  of  pither  of  the  redted  acta  (the  Police  Adsod 
1850  and  1863)  have  already  been  adopted  in  whole  or  in  port,  not 
being  EL  royal  or  parliiimenlHry  burgh,  and  not  being  alreai^  divided 
inio  wards  ibr  the  purpose  of  such  act,  nmy  from  time  to  time  applj  to 
_  the  ShprifTto  divide  auch  burgh  into  wards  for  the  purposes  of  such  act, 
'  so  far  as  adopted  as  aforesaid,  and  of  this  act ;  aud  the  SheriflT  may, 
upon  considurinj;  the  matter,  divide  such  burgh  into  such  number  of 
wards  as  he  may  find  proper,  and  deSno  the  boundaries  thereof,  and  Ex 
the  number  of  com  miss  loners  to  be  elected  for  each  ward  ;  and  there- 
after, and  except  us  respects  the  number  of  commiBsionera,  all  the  p*o- 
visions  with  respect  to  the  electiiin  and  rotation  of  commimionen  for 
burghs  originally  divided  into  wards,  wbiah  are  contained  in  the  act 
whose  provisions  have  been  adopted  as  aforwaid  in  such  burgh,  shall 
apply  to  the  election  and  rotHtion  of  commissioners  for  such  burgh  whan 
divided  into  wards  by  the  Sheriff  under  the  powers  hereby  conferred  on 
him  ;  provided  alwnys,  that  the  commjasioiiers  in  office  at  the  time  of 
such  division  shall  reinnin  in  office  until  the  expiration  of  the  year  of 
office  ihen  current,  and  Do  longer." 

'  See  note  to  previous  section. 

'  i.f;  By  R  majority  of  the  householders  present  at  a  meetiDK  COd- 
veiK^l  to  connider  as  to  the  udoption  of  the  Act,  or,  in  the  event  of  a 
poll,  by  u  majority  of  the  persons  qualified  and  voting  in  terms  of  the 
Act. 

■  The  chief  or  senior  MagiHlrutti  of  the  burgh,  if  a  Boyal  or  Parlia- 
mcniary  Hur^li,  or  if  otherwise,  the  Sheriff  of  the  county  in  which  the 
burgh  Ik  situati'd. 

How  tar  "  The  Ballot  Aut  1872"  has  transferred  this  duty,  in  the  case 
of  Burghs  not  Uoynl  or  Pari iamenl .try,  from  the  Sheriff  of  the  County 
to  the  chief  or  senior  Magistrate,  is  not  free  from  doubt.  That  Act 
appoints  all  munidpul  elections,  including  elections  of  commissioners 
of  police  under  the  General  Police  Acts  of  1850  and  1862,  to  be  con- 
ducted in  the  same  way  In  which  ili-clions  of  councillors  in  the  Royal 
Burghs  contained  in  Schedule  C.  to  the  Act  3  &  4  William  IV., 
are  appointed  to  lie  conducted  ;  it  defini's  the  turm''retu] 
(o  mi-an  the  miiyor  or  oibor  officer  who,  under  the  law  >Ei„>i,ir  .u 
municipal  chictions,  preKides  at  such  elections ;  and  it  declares  the  term 
"  mayor"  to  mean,  in  Scotland,  the  provost  or  other  chief  raagistrmte 
of  a  manicip'il  burgh,  i.f.,  any  place  for  the  time  being  subject,  inter 
alia,  to  the  lieneral  Police  Acln  of  1850  and  1862.  Interprcling  these 
several  provisions,  it  has  been  held  by  a  conuuitlee  of  toe  Sherifid  6t 


'  ofTicer" 


13  &  u  vict/c.  33.]  Appendix  XI.  '  [87J 

convene  a  Meeting  of  the  Householders  of  the  Burgh,* 
quahfied  as  aforesaid,*  in  the  Town  Hall  or  other  con- 
Scotland  that  the  chief  or  senior  magistrate  of  all  burshs  in  which 
commissioners  of  police  fall  to  be  elected  under  the  provisions  of  either 
of  the  General  Police  Acts,  must  now  act  as  retummg  officers  in  such 
elections. 

*  By  section  2,  the  word  ^^  Householder  ^^  is  declared  to  *^  mean  a  Male 
Occupier  of  a  Dwelling  House  or  other  Heritable  Su^ects  of  the  yearly 
Value  of  Ten  Pounds  or  upwards ; "  but  by  the  "  General  Police  and 
Improvement  ("Scotland)  Act  1862  Amendment  Act/*  1868,  the  word 
^*  Householder  *'  is  declared  to  mean  **•  a  Male  Occupier  of  lands  or 
premises  of  the  yearly  value  of  £4  and  upwards,  as  appearing  in  the 
valuation  roll." 

By  section  2  of  this  Act,  it  is  enacted  that  the  Word  **  Occupier  " 
shall  not  include  a  Lodger  or  a  Party  in  the  Occupation  as  Tenant  of  a 
furnished  House  let  for  a  lees  Period  than  One  Year,  but  shall  include 
the  Party  by  whom  such  furnished  House  is  so  let. 

^  By  section  12,  it  is  enacted, — ^*  That  at  such  Meeting  [t.6.,  the  first 
Meeting  called  to  consider  as  to  the  adoption  of  the  Act]  and  gener- 
ally at  all  Meetings  and  Elections  under  this  Act,  all  Householders 
shall  be  entitled  to  vote ;  and  Companies  or  Co-partnerships  occupy- 
ing Houses  or  other  Heritable  Subjects  of  the  yearly  Value  of  Ten 
Pounds  or  of  greater  Value,  so  as  to  affonl  more  than  One  Quali- 
fieation  of  Ten  Pounds,  shall  be  entitled  to  grant  Authority  in 
Writing  to  any  One  or  more  of  the  Partners  of  such  Company 
or  Co  partnership  to  vote,  and  which  Partner  or  Partners  shall  be 
deemed  to  be  a  Householder  within  the  Meaning  of  this  Act,  and  have 
Vote  accordingly  :  Provided  always,  that  such  Company  or  Co-partner- 
ship shall  not  so  authorise  or  have  Right  to  vote  by  more  than  One 
Partner  in  respect  of  each  Qualification  of  Ten  Pounds  afforded  by  such 
Premises :  Provided  also,  that  in  case  of  any  Difficulty  arising  as  to  the 
Qualification  or  Identity  of  any  Householder,  the  same  shall  be  decided 
bv  such  Magistrate  or  Sheriff*,  whose  Determination  shall  be  final.'' 
This  provision  is  amended  by  the  ^*  General  Police  and  Improvement 
(Scotland)  Act  1862  Amendment  Act,*'  section  4  of  which  declares 
**  that  not  more  than  six  partners  of  any  company  or  co-partnership  shall 
be  entitled  to  vote  in  respect  of  the  lands  or  premises  occupied  by 
each  company  or  co-partnership." 

But  it  IS  declared  by  section  5  of  the  Amendment  Act  above  referred 
to,  that  ^*  No  ^  householder'  shall  be  entitled  to  have  or  give  more  than 
one  vote  at  any  meeting  or  election  under  the  said  recited  acts  [The  Police 
Acts  of  1850  and  1862] :  Provided  always  that  no  householder  shall  be 
entitled  to  vote  at  any  such  meeting  or  election  who  shall  have  been 
exempted  from  payment  of  the  whole  or  any  part  of  his  rates  or  assess* 
nient  under  the  recited  acts,  on  the  ground  of  poverty  or  inability  to 
pay,  or  who  shall  not  have  paid  all  rates  or  assessments  due  and  payable 
by  him  under  the  recited  acts  at  the  time  of  so  voting ;  and  any  vote 
given  contrary  to  the  provisions  of  this  section  shall  be  null  and  void. 

llie  proof  of  the  qualification  of  householders  is  by  section  8  of  the 
Act  of  1850,  declared  to  be  a  list  of  the  names  of  all  householders  within 
the  burgh,  prepared  under  the  order  of  the  chief  magistrate  or  Sheriff, 
bv  the  collectors  of  the  poor  assessment  within  the  burgh,  and  distin- 
guishing the  amount  of  rental  at  which  each  person  is  assessed.     By  the 
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voiiient  Place  within  the  Burg^  or,  if  the  Burgh  ehall  be 
divided  into  Wards,  at  some  convenient  Place  in  their 
respective  Warda,  to  be  epecified  in  the  Notice  to  be  givra 
of  Huch  Meeting,  for  the  Election  of  Comroissioners  for  the 
Purpose  of  executing  this  Act,  all  which.  Meetings  shall 
be  aummoucd  in  the  same  Way  and  Manner  and  at  the 
same  Distance  of  Time  as  is  provided  for  the  First  Meet- 
ing to  bo  held  in  virtue  of  this  Act ;  *  and  in  all  each 
Burghs  as  bhall  be  divided  into  Wards  in  manner  hereon 
provided'  the  Ward  Meetings  shall  elect  their  own  Presea; 
and  the  Cotnmissioners  BhaD  be  elected  by  euch  Meeting 
or  by  sucli  Wards.' 
Electioii  of  XXX.  That  such  Election  shall  be  proceeded  with  in 
^^J^*  manner  following ;  (that  is  to  say),  any  Householder  of 
the  Burgh  shall  be  eligible  to  be  elected  a  ComnussionCT 
for  the  Purposes  of  this  Act,  and  maybe  proposed  at  snob 
Meeting  by  auy  Householder,  and  may  oe  Beconded  by 
any  other  Ilimecholder ;  and  the  Preses  of  the  Meeting 
shall   thereupon   ascertain'   and   declare   tho    Resolution 

same  lection,  however,  it  ia  eoacted  that,  " 
to  obtain  such  list  otheTwise  than  from  the  collector's  book,  i 
competent  for  Buch  magistrate  or  SiierifTto  cause  an  accurate  list  to  ba 
taken  and  made  up  by  perHons  to  be  appointed  for  that  poipoae." 

The  qualific&doii  of  persons  entitliM]  to  TOt«  in  the  election  of  eom- 
roisuonere  undur  this  act  is  not  aSected  by  "  The  Ballot  Act  ISr:*,"  sikd 
a  Bcparate  roll  must  still  b«  made  up,  including  the  names  of  finaa, 
and  the  partner  having  riRht  to  rot*'  as  repreeentiOK  his  firm  will,  in  tka 
opinion  of  the  Solicitor- General  and  Mr  Watson,  Be  entitled  to  re«)fi«a 
a  ballot  paper  on  producing  a  proper  mandate.  See  Memorial  and 
Opinion,  Appendix  XV, 

*  By  aectioa  1 1  of  this  Act,  it  is  enacted  that  such  firat  meetia^  "  shall 
behf-ldonaDay  notlecsthanTwenty-one  Days  or  more  than  TiiinyDaja 
af^GT  such  Maziatrate  or  Sheriff  shall  have  received  such  Reqnisitioa 
lie.,  a  requisition  by  hoasoholdcrs  in  terms  of  section  7  of  the  Act]  to 
convene  a  Meeting  hb  aforesaid  :  and  Intimatiou  thereof  shall  be  msda 
by  posting  Hiindbills  within  such  Burgh  Fourteen  Days  preceditis  tb 
Uay  of  the  Meeting,  in  the  Form  of  the  Si^hedule  marked  (A.)  [aoDezed 
to  the  Act],  and  by  Tuck  of  Drum,  or  other  Slode  of  Intimation  miullf 
adopted  in  such  Burgh,  Two  Days  in  euch  Week  for  Two  Weeka  bdon 
such  Meeting,  or  by  open  procliiniation  within  sueh  Burf;h  ;  and  also  br 
an  Advertisement  in  any  Kewapaper  published  in  «uch  Burgh,  atid  if  no 
Newspaper  be  ptiblished  therein,  then  in  a  Newspaper  (nnMilatins  in 
euch  Burgh,  at  least  Three  clear  Days  before  the  livf  appointed  tw 
such  Meeting." 

'  See  note  to  section  27. 

'  Section  29  is  repialed  by  schedule  Fifth  of  "The  Ballot  Act  1878," 
its  provisious  are  incousistent  with  the  provisions   of   that  act 
iioio  4  to  section  8U. 

I.e.,  By  a  show  of  hands,  or  in  such  otUer  a 
expedient     See  section  14. 
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thereof  in  manner  aforesaid ;  and  if  such  Election  shall  not 
be  unanimous^  and  if  a  Poll  shall  he  demanded  in  Writing^  in 
the  Manner  before  provided,^  at  any  Meeting  for  the  Purposes 
of  Election  under  this  Act,  such  magistrate  or  Sheriff  or  such 
Preses  of  such  Meeting  shall  open  and  proceed  with  such  Poll 
in  the  Manner  hereinbefore  provided;^  and  such  Magistrate  <»• 
Sheriff  or  Preses  of  Wards  respectively  shall  for  that  Purpose 
appoint  a  Clerk,  and  shall  provide  a  Book  in  the  Form  of 
ocliedule  (C)  hereunto  annexed,  in  which  the  Votes  shall  be 
entered,  and  shall  declare  the  Result  of  su^h  Poll  as  appearing 
on  such  Book ;  and  such  Magistrate  or  Sheriff  or  Preses 
shall  be  reimbursed  all  such  reasonable  Charges  or^xpenses 
as  may  be  incurred  in  providing  Clerks  and  Books,  and 
otherwise  in  the  Performance  of  the  Duties  hereby 
required  of  them,  out  of  the  Money  assessed  and  levied 
xmder  the  Authority  of  this  Act.* 

XXXI.  That  the  whole  Commissioners  so  returned  as  First 
aforesaid  shall,  at  Twelve  of  the  Clock  Moon  on  the  First  Meeting  d 
Monday  after  such  Election,  hold  their  First   General  Bion^ra!" 
Meeting  in  the   Town  Hall  or   other  convenient  Place 
within  such  Burgh,  with  Power  to  adjourn  to  such  other 
Place  as  they  may  think  fit ;  and  every  Person  who  may 
consider  that  he  ought  to  have  been  returned  as  a  Com- 
missioner may  lodge  a  Complaint  in  Writing,  signed  by 
birn  or  by  some  Person  duly  authorized  on  hisi  Behalf, 

'  ue*.  By  any  five  persons  present  and  qualified  to  vote.  See  section  14. 

'  The  manner  of  proceeding  with  a  poll  under  the  Act  is  prescribed 
by  sections  15  and  16  of  the  Act,  which  are  as  follows, — 

(15.)  **That  when  such  Poll  shall  be  demanded  as  aforesaid,  such 
Magistrate  or  Sheriff  shall  direct  the  same  to  be  proceeded  in  at  such 
Polling  Place  or  Places  and  within  such  Period  as  he  shall  determine, 
not  exceeding  Two  clear  Days  from  the  D^  of  the  Date  of  such  Demand 
in  Writing,  exclusive  of  Sundays,  and  the  Polling  shall  commence  at  the 
Pkces  intimated  at  JNine  of  the  Clock  of  the  Forenoon  of  the  Day  that 
shall  be  named. 

(16.)  **  That  no  Poll  by  this  Act  authorised  to  be  taken  shall  be  kept 
open  for  more  than  One  Day,  and  that  only  between  the  Hours  of  Nine 
in  the  Morning  and  Four  in  the  Afternoon ;  and  the  Poll  shall  close  at 
any  Time  after  the  Lapse  of  Two  Hours  without  any  qualified  Person 
offering  to  vote. 

'  Section  30  is  repealed  by  schedule  Fifth  of  ''  The  Ballot  Act  1872," 
so  far  as  its  provisions  are  inconsistent  with  the  provisions  of  that  act. 

Hereafter  nominations  of  candidates  for  election  as  commiasionera 
under  this  Act  must  be  made,  and  the  subsequent  procedure  must  take   '    * 
place,  as  in  the  case  of  the  burghs  specified  in  Schedule  (C.)  of  the  Act 
3  and  4  Will.  IV.,  cap.  76.    See  Memorial  and  Opinion,  Appendix  XV. 
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■%vith  the  GtunmiflsionorH  asnembled  at  stich  Meeting,  -vi 

shu!)  thereupon  remit  to  a  Committoe  of  Throe  or  Five 

their  NimiLer  to  inciiiire  into  the  Merits  of  such  diflput 

Ele(:tion,  and  to  report  thereon  to  a  siibeeqiient  Afeeti 

of  the  CominiHsioiKTB,  and  such  Report  shall  be  final;  si 

in  caHe  tliere  shall  bo  an  EqnaHty  of  Votes  at  any  Electic 

the  ("oinmiswiiiuers  sliall  det-emiine  by  Vot«  wliich  of  tl 

CandidateH  shall  be  preferred;'  and  no  Election  or  Appoii 

iii<;nt  under   this  Act  uhall  be  quashed  or  set  aside  t 

ac(;ount  of  any  Misnomer,  OmiHgion,  or  other  Informally 

and   every  Party  returned  as  a  Commissioner   shall   I 

entitled  to  act  until,  upon  a  Scrutiny,  his  Return  shall  t 

quashed  or  Bet  aside;  and  the  Commissioners  returns 

shall  be  entitled  to  act,  though,  by  reason  of  Equality  < 

Votes  or  otherwise,   the  full  Number  of  Commissionei: 

may  not  be  filled  np;  and  the  Commissioners  retnmei 

shall    bo    arranged    alphabetically    according     to    thei 

Surnames,  and  ^i-herc  the  Burgh  is  divided  into  Wards,  th' 

Commissioners  for  each  Ward  shall  be  kept  in  separat 

Lists, 

Cominu-         XXXII.  That  the  Coramiasionere  shall,  at  such  Fira 

"iwMwa"    ^^^^'ti^'g  or  adjourned  Meeting,  by  a  Plurality  of  Voice* 

Senior  anil  (the  Commissioner  who  had  the  greatest  Number  of  Vote 

IValunior  (tt  the  Election  of  CommiBsioners  having  a  casting  o 

trateiTof     "^""'j'^  Vote  in  cose  of  Equality),  elect  from  among  mei 

Police        own  Niiniber  a  Senior  and  Two  Junior  Magistrates  o 

P.>Iice. 

Cotnmw-         XXXlil.  That  One   Third  of  the  Commissioners,  oi 

b^w^  where  the  Burgh  is  divided  into  Wards,  One  Third  of  th 

annuKlly.    CommissionerB  for  each  Ward,  being  in  each  Case  thos 

who  are  the  highest  on  the  List  or  Lists  of  Commissioner 

for  the  Time,  shall  go  annually  out  of  Office,  videlicet,  oi 

the  same  Day  at  the  Expiration  of  a  Year  on  wliich  Com 

raisaioncrs  were  last  elected  into  Office,  or  on  the  nex 

lawful  Day  thereafter;  and   on   the  same   or   the   uex 

lawful  Day   annually  the   Places  of  the   Commissionei 

'  The  Solicitor- General  and  Mr  Wfttaon  baviiiK  beeo  coDBulted  u  t 
whether  the  proTisiona  of  this  section  tu  to  (UBpnled  election!  an 
eqiulit;  of  votei  ara  still  operative,  or  whether  they  are  aupenteded  h 
the  cnnctmcats  of  the  Ballot  Act,  have  expremed  the  following  opinion 
— "  This  query  is  atwnded  with  difficulty,  but  we  are  ditpoied  to  thin 
Ihat  the  enactnieDts  in  the  Btatut«a  of  16M  and  1862  with  regard  t 
dii^iuied  electiouB  and  equality  nf  votea  must  be  held  aa  Kpealeii 
l»>iDc  of  .1  charai'ler  ioconiiiatent  with  the  prorisionB  of  the  Ballot  Act. 
See  Memorial  and  Ujiinion,  Appendix  X^ 
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going  out  of  Office  shall  be  supplied  by  an  equal  Number 
of  new  Commissioners,  to  be  chosen  from  among  the 
Householders  of  the  Burgh  in  the  Manner  aforesaid ,  under 
all  the  RuUs^  Regulations^  and  Provisions  applicable  to  such 
First  Meeting  and  Election^  and  where  the  Burgh  is  divided 
into  Wards  the  Place  of  each  Commissioner  going  out  of 
Office  shall  in  all  Cases  under  this  Act  be  filled  up  by  the 
Ward  which  returned  him  ;  ^  and  the  like  Notice  of  each 
such  annual  Meeting  shall  be  given  as  is  hereinbefore 
directed  to  be  given  of  such  First  Meeting  for  the  Election 
of  Commissioners  ;  and  the  Commissioners  elected  at  each 
annual  Meeting,  arranged  alphabetically  according  to  their 
Surnames,  shall  be  placed  at  the  Foot  of  the  List  of 
Commissioners,  or,  where  the  Burgh  is  divided  into  Wards, 
at  the  Foot  of  the  List  of  Commissioners  for  their  respec- 
tive Wards ;  and  where  the  Senior  Magistrate  of  PoHce 
would  in  ordinary  Rotation  be  One  of  the  Commissioners 
going  out  of  Office,  but  remains  to  complete  the  Period 
of  Three  Years  Service  as  such  Senior  Magistrate,  another 
Commissioner,  being  the  highest  on  the  List,  or,  where 
the  Burgh  is  divided  into  Wards,  the  highest  on  the  List 
for  the  Ward  by  which  such  Senior  Magistrate  was  elected, 
shall  go  out  in  the  Boom  of  such  Senior  Magistrate. 

XXXIV.  That  any  of  such  out-going  Commissioners  Out-going 
may  be  re-elected :  Provided  always,  that  no  Person  shall  BioneTs* 
be  eligible  as  a  Commissioner,  or  entitled  to  vote  at  such  may  be 
Election,  who  shall  have  been  relieved  from  the  Assess-  re-elected, 
ment  made  on  him  for  the  Purposes  of  this  Act  for  the 
Year  immediately  preceding  on  the  Ground  of  Inability 
to  pay  the  said  Assessment,  or  by  whom  any  Arrear  of 
any  Assessment  due  under  this  Act  shall  at  the  Time  of 
the  Election  have  been  owing  for  the  Space  of  a  Month, 
and    shall    since  it  became   due  have  been   demanded, 
whether  such  Arrear  shall  be  due  by  himself  or  by  any 
Company  or  Co-partnership  by  which  he  is  authorised  to 
vote ;  and  a  Certificate  imder  the  Hand  of  the  Collector 
shall  be  deemed  and  taken  to  be  sufficient  Evidence  of 
such  Arrears  or  KeHef.^ 

*  *^The  Ballot  Act  1872"  makes  no  change  with  respect  to  the 
periods  at  which  the  annual  elections  of  commissioners,  under  this  Act, 
are  to  take  place.    See  Memorial  and  Opinion,  Appendix  XV. 

s  See  the  fith  section  of  The  Greneral  Police  and  Improvement  (Scot- 
land) Act  Amendment  Act  1868,  amending  this  clause  to  the  effect 
stated  in  note  5  to  clause  29  of  this  act. 

M 
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XXXV.  That  where  any  Mac;iBtrate  of  Police  elect) 
under  this  Act  ahall  be  in  the  Third  of  the  Comniissione 
going  out  of  Office,  the  Place  of  such  Magistrate  of  PoJi» 
bhiiU  be  supplied  by  Election  by  the  Commifisionera  i 
Boon  ae  the  full  Nnmber  thereof  snail  have  been  complete 
by  the  annual  Election  of  the  Third  hereby  directed  t 
take  place ;  and  such  Election  shall  be  made  by  Pluralit 
of  Voices,  and  the  Senior  Magistrate  of  Police,  or  in  hi 
Absence  the  ConinuBeioner  whose  Name  is  found  highes 
on  the  Poll,  shall  have  a  double  or  casting  Vote,  in  cas 
of  Equality :  Provided  always,  that  the  Senior  Magistrab 
shall  always  remain  in  Office  for  the  Period  of  Thre« 
Years,  and  that  he,  as  well  as  the  Junior  Magiatrates 
shall  at  all  Times  be  capable  of  being  re-elected. 

Intsrim  XXXVI.  That  in  case  the  Place  of  any  of  the  Commia- 

^""hThe  ^oo^r^  or  MagistratCB  of  Police  elected  as  aforesaid  shall 
Biin>lied.  heeomo  vacant  bv  Death,  Refusal  to  act.  Disqualification, 
or  Resignation,  tnen  and  in  such  Cases  it  shall  be  lawful 
for  the  remaining  Commissioners  and  Magistrates  ol 
Police  to  nominate  Persons  duly  qualified  to  supply  sncli 
Vacancies;  and  each  Person  so  nominated  shall  nave  and 
enjoy  the  same  Powers  and  Privileges  as  the  Person  in 
whose  Stead  he  is  nominated  and  snail  remain  in  Office 
imti!  the  next  Period  of  Election,  when  he  shall  go  out  ol 
Office,  and  the  Vacancy  shall  be  supplied  by  the  House- 
holders  of  the  Burgh,  or,  if  the  Burgh  be  divided  intc 
Wards,  the  lioueeholdere  of  the  Ward.' 

itElecio™      XXXVII.  That  if  the  Electors  shall  at  am- Time  reftia* 

^"T't!"''  ^'  neglect  to  elect  the  whole  or  any  Part  of  the  Numbei 
Commta-  "f  Commissioners  originally  fixed  and  agreed  to,  it  shat 
Bionere  1)0  l.iwfiil  for  thc  Commissioners  who  held  Office  imme- 
f>f«"'°"»'y  diately  before  the  Time  specified  for  such  Election  tc 
JJ^     **     supply  the  Deficiency. 

'  Sec  note  to  Mction  25  of  the  Act  3  and  4  WiD.  IV.,  o.  76. 
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ANNO  VICESmO  QUINTO  &  VICflESIMO  SEXTO 


VICTORIA    REGINiE, 


CAP.  CI. 

An  Act  to  make  more  effectual  Provision  for  regu- 
lating THE  Police  of  Towns  and  Populous  Places 
IN  Scotland,  and  for  lighting,  cleansing,  paving, 
draining,  supplying  water  to  and  improving  the 
same,  and  also  for  promoting  the  public  health 

THEREOF. — [7th  August  1862.] 

PART  I.— Section  V. 

See  notes  introductory  to  the  sections  of  the  Act,  13  and  14  Vict.,  cap. 
33,  quoted  in  Appendix  XL 

Clauses  Relating  to  the  Election  of  Commissioners. 

XLI V.  In  Burghs  where  Commissioners  shall  be  elected  Number 
as  herein  provided*  for  the  Purposes  of  executing  this  of  Com- 

miadonerB. 

*  When  the  act  is  adopted  in  whole  or  in  part  in  any  Royal  or  Par- 
liamentary burgh,  the  magistrates  and  council  of  such  burgh  for  the  time 
being  are  (under  the  exception  after  mentioned)  declared,  by  section  40, 
to  l^  commissioners  for  carrying  this  act,  or  such  part  thereof  as  is 
adopted,  into  operation ;  and  the  magistrateB  of  the  burgh  are  declared 
to  l^  the  magistrates  of  police  thereof. 

When  it  is  adopted  in  whole  or  in  part  in  any  Buigh  of  Regality  or 
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Act,  they  shall  not  exceed  Twelve  in  Number ;  but  the 
Number  may  be  less  than  Twelve  and  not  less  than  Six, 
as  may  be  determined  on  in  manner  hereinbefore  pro- 
vided.- 

KBu^h        XLV.  Where  the  Burgh  shall  be  divided  into  Wards 
to^ard^  ^^  aforesaid,^  the  Number  of  Wards  and  the  Number  of 
Commissioners  to  be  elected  shall  be  so  settled  and  ad- 
justed that  there  shall  be  Three  Commissioners  for  each 
Ward. 

XL VI.  As  soon  as  majr  be  after  the  Deliverance  of  the 
Sheriff  declaring  that  this  Act  shall  apply,  in  whole  or  in 

Barony  having  magistrates  and  a  council  (not  being  a  burgh  in  which 
as  bounded  for  the  purposes  of  this  act  there  shall  be  included  anr 
territory  situated  in  a  different  county  from  that  in  which  such  bui^b 
as  previously  bounded  was  situated),  the  magistrates  and  council  for 
the  time  shall  (under  the  exception  after  mentioned),  if  the  householderB 
so  resolve,  be  the  commissioners  for  carr}'ing  this  act,  or  such  part 
thereof  as  is  adopted,  into  operation;  and  the  magistrates  of  such 
burgh  shall  be  the  magistrates  of  police  thereof ;  but  in  the  event  of  no 
such  resolution  being  come  to  by  the  householders,  commissioners  and 
magistrates  of  police  must  be  elected  for  the  burgh.     See  section  41. 

When  the  act  is  adopted,  in  part,  in  any  burgh  having  commissioners 
or  trustees  of  police  under  the  provisions  of  any  local  ^t  of  parlia- 
ment, or  of  the  Act  13  and  14  Victoria,  c.  33,  such  commissioners  or 
trustees  are,  by  section  42,  declared  to  be  the  commissioners  for  carrying 
such  part  of  this  act  into  operation,  and  no  special  election  of  com- 
missioners is  necessary. 

^  i.e.  By  the  householders  present  at  the  meeting  adopting  the  act,  or 
at  some  adjourned  meeting.     See  section  36. 

*  i,e.  By  the  householders  present  at  the  meeting  adopting  the  act,  or 
at  some  adjourned  meeting.  See  section  36,  which  enacts  that  such 
householders  *'  shall  then  and  there  proceed  to  determine  by  a  majority 
of  votes,  and  shall  set  forth  on  their  minutes  the  number  of  Commia- 
isoners  to  be  elected  by  the  householders  to  carry  this  act  into  operation, 
and  also  whether  such  burgh  shall  be  divided  into  wards  for  the  purposes 
of  this  act,  and,  if  so,  the  bounds  and  limits  of  such  wards.*' 

By  section  6  of  the  General  Police  and  Improvement  (Scotland)  Act, 
1862,  Amendment  Act,  1868,  it  is  enacted  that  where  any  burgh  having 
a  population  exceeding  ten  thousand,  according  to  the  census  last-  taken 
at  the  time,  has  adopted  the  Police  Acts  of  1850  or  1862,  in  whole  or 
in  part,  the  commissioners  of  such  burgh,  if  it  is  not  a  Royal  or  Parlia- 
mentary burgh,  and  if  it  has  not  been  already  divided  into  wards  for  the 
purpose  of  such  acts,  may  from  time  to  time  apply  to  the  Sheriff  to  divide 
such  burgh  into  wards  for  the  purposes  of  such  acts  so  far  as  adopted, 
and  the  Sheriff  may,  upon  considering  the  matter,  divide  such  burgh 
into  such  number  of  wards  as  he  may  find  proper,  and  define  the  boun- 
daries therof  and  fix  the  number  of  commissioners  to  be  elected  for  each 
ward.    See  note  to  section  27  of  the  Aot  13  and  14  Vict,  cap  33. 
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part,  to  any  Burgh  adopting  the  same,  and  for  which  Meeting 
Commissioners  fall  to  be  elected  under  this  Act,  the  Chief  ^?^  ^?°* 
or  Senior  Magistrate  of  such  Burgh,  if  a  Royal  or  Parlia-  com^. 
mentary  Burgh,  or  if  otherwise,  the  Sheriff,^  shall  convene  sioners  to 
a  Meeting  of  the  Householders*  of  the  Burgh  in  the  Town  ^^" 
Hall  or  other  convenient  Place  within  the  Burgh,  for  the 
Election  of  Commissioners  for  the  Purpose  of  executing 
this  Act,  and  the  Commissioners  shall  be  elected  by  sucn 

'  How  far  **  The  Ballot  Act  1872"  has  transferred  this  duty,  in  the  case 
of  Burghs  not  RojbX  or  Parliamentary,  from  the  Sheriff  of  the  County 
to  the  chief  or  senior  Magistrate,  is  not  free  firom  doubt.  That  Act 
appoints  all  municipal  elections,  including  elections  of  commissioners 
or  police  under  the  General  Police  Acts  of  1850  and  1862,  to  be  con- 
ducted in  the  same  way  in  which  elections  of  councillors  in  the  Royal 
Burghs  contained  in  Schedule  C  to  the  Act  3  &  4  William  IV.  c.  75, 
are  appointed  to  be  conducted  ;  it  defines  the  term  ^^  returning  officer*' 
to  mean  the  mayor  or  other  officer  who,  under  the  law  relative  to 
municipal  elections,  presides  at  such  elections  ;  and  it  declares  the  term 
^^  mayor  *'  to  mean,  m  Scotland,  the  provost  or  other  chief  magistrate 
of  a  municipal  burgh,  i.e.,  any  place  for  the  time  being  subject,  inter 
alia,  to  the  General  Police  Acts  of  1850  and  1862.  Interpreting  these 
several  provisions,  it  has  been  held  by  a  committee  of  the  Sheriffs  of 
Scotland  that  the  chief  or  senior  Magistrate  of  all  burghs  in  which 
commissioners  of  Police  fall  to  be  elected  under  the  provisions  of  either 
of  the  General  Police  Acts,  must  now  act  as  returning  officers  in  such 
elections. 

'  The  word  "  Householder  "  is  declared  by  section  3  of  this  Act  to  mean 
^^  a  male  occupier  of  lands  or  premises  of  the  yearly  value  of  ten  pounds  or 
upwards,  in  all  burghs,  except  in  populous  places  containing  less  than  one 
tnousand  inhabitants,  and  in  populous  places  containing  less  than  that 
number  of  inhabitants,  it  shall  mean  a  male  occupier  of  lands  or  pre- 
mises of  the  yearly  value  of  six  pounds  or  upwards."  The  word  "  occu- 
pier *'  shall  include  tenant,  but  shall  not  include  a  lodger  or  a  person  in 
the  occupation  as  tenant  of  a  furnished  house  let  for  a  less  period  than 
one  year,  but  shall  include  the  person  by  whom  such  furnished  house  is 
so  let.  But  by  the  *^  General  Police  and  Improvement  (Scotland)  Act 
1862,  Amendment  Act  1868,"  the  word  ^^  Householder"  is  declared  to 
mean  ^^a  male  occupier  of  lands  or  premises  of  the  yearly  value  of  £4 
and  upwards,  as  appearing  in  the  valuation  roll." 

It  IS  enacted  by  section  27,  that  '•'•  at  such  meeting  H-e.^  the  first 
meeting  called  to  consider  as  to  the  adoption  of  the  Act]  and 
generally  at  all  meetings  and  elections  under  this  Act,  all  house- 
holders shall  be  entitled  to  vote ;  and  companies  or  co-partnerships 
occupying  lands  or  premises  of  the  yearly  value  required  for  the 
qualification  of  a  householder  as  before  defined,  or  of  greater  value, 
80  as  to  afibrd  more  than  one  such  qualification,  shall  be  entitled 
to  grant  authority  in  writing  to  any  one  or  more  of  the  partners  of  such 
company  or  co-partnership  to  vote,  and  which  partner  or  partners  shall 
be  deemed  to  be  a  householder  within  the  meaning  of  this  Act,  and  be 
entitled  to  vote  accordingly  :  Provided  always,  that  such  company  or 
co-partnership Jshall  not  so  authorize  or  have  right  to  yote  by  more 
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Meeting,  of  which  Meeting  sach  Magistrate  or  Sheriff  sli 
be  Proses,  or,  if  the  Bur^  shall  be  divided  into  War 
audi  Magistrate  or  Sheriff  ahall  convene  a  Meeting  of  t 
HousehoTders  in  each  Ward,  at  some  convenient  Place 
the  Ward  to  be  specified  in  the  Notice  to  be  given  of  aa 
Meeting  for  the  Election  of  Coniinissionere  for  the  Purpo 
of  executing  this  Act,  and  the  Commissioners  for  ea 
Ward  shall  be  elected  by  the  Meeting  in  such  Ward,  ai 
the  Householders  present  at  such  Ward  Meeting  shall  ele 
the  Preees  of  such  Meeting ;  and  all  Meetings  for  eleotii 
Oommissioners  shall  be  summoned  in  the  same  Manni 
and  at  the  same  Distauce  of  Time  as  is  provided  for  H 
First  Meeting  to  be  held  with  respect  to  the  Adoption  i 
this  Act.* 


than  ODe  partner  in  reapect  of  web  mich  qoklifloation  afforded  I 

such  premiHes ;  FrOTided  also,  that  in  cue  of  aaj  difficaltj  ainii: 
as  to  the  qualification  or  identitj  of  any  booMholder,  the  mue  ahall  1 
decided  at  eucb  meeting  bj  eucb  magiatrate  or  Sheriff,  whote  detenniiu 
tion  shall  be  final.''  This  proviaion  is  amended  bjthe  "  General  Polk 
and  Improvement  (Scotland)  Act  1663  Amendment  Act  1868," Bectioii4i 
which  declares  '*  that  not  more  than  six  partners  of  any  companj  < 
co-partnership  shall  be  entitled  to  vote  in  respect  of  tbe  lands  or  premiM 
occupied  by  each  company  or  co-partnership."  But  it  is  declare 
by  section  5  of  the  Amendment  Act  aoove  referred  to,  that  "  No  'hoow 
bolder '  shall  be  entitled  to  have  or  give  more  than  one  vot«  at  an 
meeting  or  election  under  the  said  recited  acts  (The  Police  Acta  of  18-° 
and  186^)  ;  provided  always,  that  no  householder  shall  be  entitled  I 
vote  at  any  such  meeting  or  election  who  shall  have  been  exempted  fnr 
payment  of  the  whole  or  a,Tiy  part  of  his  rntea  or  assessment  nnder  tl 
recited  acta  on  the  ground  of  poverty  or  inahilitv  to  pay,  or  who  afas 
not  have  paid  all  rates  or  asaessments  due  and  payable  by  him  nudi 
the  recited  acts  at  the  time  of  so  voting  ;  and  any  vote  given  contrai 
to  the  provisions  of  this  section  shall  be  null  and  void." 

*  Such  first  meeting,  it  is  enacted  by  section  S6,  shall  be  held  on  adi 
not  less  than  twenty-one  days  or  more  than  thirty  dayB  after  the  magi 
trate  or  Sheriff  shall  have  received  a  requiaition  to  convene  a  mcetinj 
and  intimation  thereof  shall  be  mode  by  posdng  handbills  within  tl 
burgh  fourteen  days  proceding  the  day  of  the  meeting,  in  llie  form  ■ 
Ihe  schedule  marked  (A)  annexed  to  the  Act.  and  by  any  mode  of  inl 
mation  usually  adopted  in  the  burgh,  two  days  in  each  week  for  t« 
weeks  before  such  meeting,  or  by  open  proclamation  within  the  bnrgl 
and  also  by  an  advertisement  in  any  newspaper  published  in  the  buri;] 
and  if  no  newspaper  be  published  therein,  then  in  a  newspaper  drcnln 
ing  in  the  burgh,  at  leaat  three  clear  days  before  the  day  appointed  f( 
such  meeting. 

This  section  is  repealed  by  Schedule  Fifth  of  "  The  Biillot  Act  1873. 
BO  fur  as  its  provisions  are  inconsistent  with  the  provinonB  of  the  aai 
Act 
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XL  VII.  Such  Election  shall  be  proceeded  with  in  Election  of 
manner  following :  (that  is  to  say),  any  Householder^  of  Commis- 
the  Burgh  shall  be  eHgible  to  be  elected  a  Commissioner  "°^®"- 
for  the  Purposes  of  tliis  Act,  and  may  be  proposed  and 
seconded  by  any  Householders  within  the  Burgh,  or  if 
such  Burgh  shall  have  been  divided  into  Wards,  then  by 
any  Householders  within  the  Ward  for  wliich  the  Election 
is  to  take  place ;  and  the  Preses  of  the  Meeting  shall 
ascertain  and  declare  the  Resolution  thereof  in  manner 
hereinbefore  provided  in  regard  to  Meetings  held  with 
respect  to  the  Adoption  of  this  Act;*  and  if  such 
Election  shall  not  be  unanimous^  and  if  a  Poll  shall  be 
demanded  in  Writing  by  any  Seven  Householders  present 
at  such  Meeting,  such  Magistrate  or  Sheriff  shall  open  and 
proceed  with  such  Poll  in  the  Manner  hereinbefore  provided 
in  regard  to  Polls  with  respect  to  the  Adoption  of  this  Act,^ 

*  See  note  1  to  section  46  of  this  Act. 

'  It  is  enacted  by  section  29,  that  the  magistrate  or  Sheriff  shall  ascer- 
tain the  determination  of  such  meetings  by  a  show  of  hands,  or  in  such 
other  manner  as  shall  appear  to  him  expedient,  and  shall  declare  the 
same,  which  declaration  shall  be  final,  unless  a  poll  shall  be  then  de- 
manded in  writing  by  any  seven  persons  present  and  qualified  to  yote 
at  such  meeting. 

*  The  following  sections  provide  for  the  taking  of  a  poll  under  the 
Act: — 

^^  XXX.  When  such  poll  shall  be  demanded  as  aforesaid,  such  ma^- 
trate  or  Sheriff  shall  direct  the  same  to  be  proceeded  in  at  such  polling 
place  or  places  and  within  such  period  as  he  shall  determine,  not  exceed- 
ing two  clear  days  from  the  date  of  such  demand  in  writing,  exclusive 
of  Sundays,  and  the  polling  shall  commence  at  the  places  intimated  at 
nine  of  the  clock  of  ike  forenoon  of  the  day  that  shall  be  named. 

*^  XXXI.  No  poll  by  this  Act  authorized  to  be  taken  shall  be  kept 
open  for  more  than  one  day,  and  that  only  between  the  hours  of  nine  in 
the  morning  and  four  in  the  afternoon.  [See  note  1  to  section  9  of  the 
Act  3  and  4  Will.  IV.  c.  76.] 

**  XXXU.  Such  magistrate  or  Sheriff  shall,  either  in  person  or  by  a 
legal  substitute  or  substitutes,  whom  he  is  hereby  authorized  to  appoint 
when  necessary,  preside  at  the  poll,  and  shall  direct  the  necessary 
number  of  poll  derks  to  be  appointed,  and  of  poll  books  to  be  prepared 
in  the  form  of  Schedule  (B)  hereunto  annexed,  in  which  books  shall  be 
inscribed  by  such  clerks  the  situation  of  the  premises  in  respect  of  which 
the  voter  is  qualified,  and  the  manner  in  which  he  votes  :  Provided 
always,  that  such  substitute  or  substitutes  shall  possess  the  qualifications 
required  for  the  assessor  and  substitute  under  the  said  Act  third  and 
fourth  William  the  Fourth,  chapter  seventy-six."  [See  note  6  to  sec- 
tion 8  of  the  Act  3  and  d  Will  IV.  c.  76.] 
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and  shall  provide  Poll  Booh  in  the  Form  of  Schedule  (1 
hereunto  annexed,  in  v?hich  the  Votes  shall  be  entered,*  a 
shall  declare  the  Result  of  such  Poll  as  appearing  on  si 
llools;  and  euch  Magistrate  or  Sheriff  sliall  be  reimbiirs 
all  RU(;h  roasonaltlo  Chnrgce  or  Expenses  as  mav 
incurred  in  providing  Clerks  and  Books,  and  otherwise 
tlie  Pcrformanco  of  the  Duties  hereby  required  of  the 
out  of  the  Police  ABBeeament  levied  under  the  Authorii 
of  this  Act.' 

FiratMect-  XLVIII.  The  Commissionera  elected  under  this  Ai 
^rfCom-  aijall^  at  Twelve  of  the  Clock  Noon  on  the  First  MOXDA 
°"*""  after  the  First  and  each  annual  Election,  hold  their  Fin 
General  Meeting  in  the  Town  Hall  or  other  convenien 
Place  -n-ithin  the  Burgh,  vfith  Power  to  adjourn  to  an; 
other  Day  or  Place  which  they  may  tliink  fit ;  and  ever 
Person  who  may  consider  that  ho  ought  to  have  lieci 
returned  as  a  Commissioner  may  lodge  a  Complaint  ii 
Writing,  signed  by  him  or  by  some  other  Person  dul; 
authorized  on  his  Behalf^  with  the  Commissioners  assem 
bled  at  such  Meeting,  who  shall  thereupon  remit  to  1 
Committee  of  Three  or  Five  of  their  Number  to  inquin 
into  tho  Merits  of  such  disputed  Election,  and  to  repor 
thereon  to  a  subsequent  Meeting  of  the  Comniissioneri 
and  such  Report  shall  be  final;  and  in  case  there  shal 
an  Equality  of  Votua  at  any  Election,  the  Commissii^ner 
sliall  determine  by  Vote  which  of  the  Candidates  shall  b 

*  Tbc  proof  of  the  qualification  of  bouscboldeis  is  by  Hctlon  S4  declare 
to  be  a  list  of  this  nniiics  of  all  householdera  within  the  burgh,  prepare 
under  the  ordor  of  the  chief  magistrate  or  Sheriff,  by  the  asuBSOra  uude 
the  Valuation  Acts  within  tlie  burf;h,  and  cliatiQ fishing  the  amount  c 
rentu]  at  which  each  ptrson  is  asBcesed.  The  qualification  of  the  person 
entitled  to  vote  in  the  clecljon  of  commissioDcra  under  this  act  is  no 
afiected  by  "  I'he  B.-Ulot  Aut  1872,"  and  a  separate  roll  must  still  b 
made  up,  including;  the  niunes  of  firms,  and  the  partner  having  right  t 
vote  aa  renrpscnting  hia  firm  vill,  in  the  opinion  of  the  Solicitor 
General  and  Mr  \\'at8on,  be  cntitU'd  to  receiTc  a  ballot  paper  on  pro 
ducing  a  proper  mandate.     See  Memorial  and  Opinion,  Appendix  XV. 

"This  section  is  repealed  by  schedule  Filth  of  "The  Ballot  Ac 
1873,"  so  far  aa  its  provisions  are  inconsistent  with  the  provbioni  o 
the  said  Act. 

Hereattcr  nominations  of  candidates  for  election  as  commiasioncn 
under  this  act  must  be  made,  and  the  subsequent  procedure  must  taki 
place  as  in  the  case  of  the  burfrha  apecified  in  Schedule  (C)  of  the  Ac 
3  and  4  WiU.  IV.,  c.  76.    See  Memorial  and  Opinion,  Appendix  XV, 
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preferred  •/  and  no  Elleetion  or  Appointment  under  tins 
Act  sliall  thereafter  be  liable  to  be  challenged,  and  no 
such  Election  or  Appointment  shall  be  quashed  or  set 
aside  on  account  of  any  Misnomer,  Omission,  or  other 
informality ;  and  every  Party  returned  as  a  Commissioner 
shall  be  entitled  to  act  until  upon  a  Scrutiny  his  Return 
shall  be  quashed  or  set  aside;  and  the  Commissioners 
returned  shall  be  entitled  to  act,  although  from  any 
Cause  the  full  Niunber  of  Commissioners  may  not  be 
filled  up. 

XLIX.  The  Commissioners  shall  at  such  First  Meeting  Commi»- 
or  adjourned  Meeting,  by  a  Plurality  of  Votes,  (the  com-  ^wT^ 
mission er  who  had  the  greatest  Number  of  Votes  at  the  Senior  and 
Election  of  Commissioners  having  a  casting  or  double  Vote  Two  J«- 
in  case  of  Equality,)  elect  from  among  their  own  Number  ^^t^^f 
a  Senior  and  Two  Junior  Magistrates  of  Police.  Police. 

L.   One   Third  of   the   Commissioners,   or,  where  the  ^n®  Third 
Burgh  is  divided  into  Wards,  One  Third  of  the  Commis-  missionera 
sioners  for  each  Ward,  shall  go  annually  out  of  Office  on  to  be 
the  same  Day  of  the  Month  as  that  on  which  the  Commis-  elected  an 
sioners  were  elected  into  Office,  or  on  the  next  lawful  Day  ^^    ^' 
thereafter  in  each  Year,  and  on  the  same  Day  of  the 
Month,  or  the  next  lawful  Day  annually,  the  Places  of  the 
Commissioners  going  out  of  Office  shall  be  supplied  by  an 
equal  Number  of  new  Commissioners  to  be  chosen  from 
among  the  Householders  of  the  Burgh  hi  the  Maimer  afore- 
said, under  all  the  Rules,  ReijuUitioiis,  and  Promsioii^  ajjpli- 
cable  to  such  First  Election,  and  the  like  Notice  of  such  annual 
Election  shall  he  given  as  is  her ein-he fore  directed  to  be  given 
of  such  First  Election  of  Commissioners,^ 

LI.  The  Third  of  the  Commissioners  who  shall  go  out  of  First  and 
Office  at  the  Expiration  of  the  First  Year  after  the  First  Second  an- 
Election  under  tliis  Act  shall  consist  of  the  Commissioners  JJ^^^    *^' 

'  See  note  1  to  section  31  of  the  Act  13  and  14  Victoria,  c  33. 

*  Section  50  is  repealed  by  schedule  Fifth  of  the  Ballot  Act  1872,  so 
far  as  its  provisions  are  inconsistent  with  the  provisions  of  the  said  Act. 

**  The  Ballot  Act  1872  "  makes  no  change  with  respect  to  the  periods 
at  which  the  annual  elections  of  commissioners  under  this  act  are  to 
take  place.     See  Memorial  and  Opinion,  Appendix  XV. 

N 


[100] 


Appendix  XII. 


[25  A  26  Viet,  c 


who  lit  Hiiid  Finit  Election  liiid  tlie  nmallest  Number 
VoteK.  and  wlion;  tlio  Burpli  ih  divided  into  AVards,  of  i 
(!!timrai«Bii>ner8  wlio  at  Haiti  First  Election  in  eiLdi  We 
htidflioBiujillL-st  Xiiiiilter  of  VotfH;  and  the  Coniniifuiont 
wlm  shall  gn  out  of  Office  iit  the  Expiration  of  the  St-co 
Yfar  uftiT  said  Firttt  Electicin  Bhall  consist  of  the  Conun 
Hioni.T«  who  h»<l  the  next  smallest  Number  of  Votes 
tlif  said  First  Election,  or  where  the  Burgh  is  diWdud  in 
Wariln,  of  the  ConiniisHioners  in  each  Ward  wlio  at  aa 
First  Eloetiiin  liad  the  next  smallest  Number  of  Votes 
efich  ^Vard ;  and  tliereafter  tlie  Third  of  the  Commissione 
wliii  shall  annually  go  out  of  Office  shall  con»iHt  of  tl 
tVininiisKi oners  who  have  been  longest  in  Office :  Proviii( 
:.  that  ill  any  Case  where  there  flhall  have  been  a 


E(|iiality  of  Vot^js,  the  other  Commiasionerfl  romaming  i 
Office  shall  decide,  at  a  Meeting  convened  for  the  Purpos 
which  (Xmimissioner  Inmiig  an  EquaUty  of  Votes  Hliall  g 


out  of  Office ;  provided  also,  that  the  Senior  Magistrate 
I'olice  shall  always  remain  in  Office  for  Three  Yoarw,  an 
for  tliat  Purpose  he  shall  \>e  held  to  have  had  the  largei 
Number  of  Votes  at  the  said  First  Election,  and  to  hav 
bct;n  the  shortest  Period  in  Oflice  at  all  Elections  eubst 
(^ucnt  to  the  Third  Election  luider  tliia  Act. 

Lll.  If  anv  Person  elected  as  a  Conimissiouer  shall  fa 
to  attend  tli<-  Meeting  hereby  appointed  to  be  held  on  tli 
l-'irst  Mimday  after  tlie  Firnt  and  each  annual  Election  i 
<  \mniiission  Jrn.  hi-  shall  he  held  to  have  declined  the  Offic 
of  (,'iiminissioiiiT,  unless  he  tmiisntit  to  the  Meeting 
sullicifiit  written  Explanation,  nigiicd  by  himself  or  hi 
Agent,  of  the  Cause  of  his  Alwenee,  and  intimating  hi 
Accc]itance. 

LHl.  Any  Magistrate  of  Police  or  Commissioner  nia 
resign  his  Office  at  any  Time,  on  giving  Three  Week 
Notice  of  such  his  Intention  in  Writing  to  the  Clerk,  an 
.  any  <nit-going  Commissioner  may  be  re-elected :  Provide 
alwiivs,  that  no  Person  shall  Ik?  eligible  as  a  ('ommissiouei 
or  eii'titled  to  vote  at  such  Election,  who  shall  liavc  Ix^e 
reli.'vcd  from  the  Assessnicut  made  on  hijn  for  flie  Pui 
puses  of  this  Act  for  ihc  Year  ininiedijitcly  preceding,  o 
the  (! round  of  Imiliility  to  pay  the  siud  AsBcssment,  or  l> 
vinuii  niiv  Arrear  ofaiiv  iVsscssiiient  nnder  this  Act  sha 
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at  the  Time  of  the  Election  be  owinff,  and  shall  have  been 
demanded^  whether  such  Arrear  Bhall  be  duo  by  himself  or 
by  any  Company  or  Co-partnership  by  which  he  is  author- 
ized to  vote;  and  a  Certificate  under  the  Hand  of  the 
Collector  shall  be  deemed  and  taken  to  be  sufficient 
Evidence  of  such  Arrears  or  Relief. 

LIV.  Where  any  Magistrate  of  Police  elected  under  this  Va^n^ 
Act  shall  be  in  the  Third  of  the  Commissioners  going  out  riBtrates  of 
of  Office,  the  Place  of  such  Magistrate  of  Police  shall  be  Police, 
supplied  by  Election  by  the  Commissioners  as  soon  as  the  ^°^,^°J* 
fiiU  Number  thereof  shall  have  been  completed  by  the**"^^ 
annual  Election  of  the  Third  hereby  directed  to  take 
place ;  and  such  Election  shall  be  made  by  Plurality  of 
Voices,  and  the  Senior  Magistrate  of  Police,  or  in  his 
Absence  the  Preses  of  the  Meeting,  to  be  chosen  by  the 
Meeting,  shall  have  a  double  or  casting  Vote,  in  case  of 
Equality:   Provided  always,  that  Magistrates  of  PoUce 
shall  at  all  Times  be  capable  of  being  re-elected. 

LV.  In  case  the  Place  of  any  of  the  Commissioners  or  ^t^^m 
Magistrates  of  Police  elected  as  aforesaid  shall  become  i^^^^*^ 
vacant  by  Death,  Refiisal  to  accept.  Disqualification,  or  supplied. 
Resignation,  then  and  in  such  Cases  it  shall  be  lawful  for 
the  remaining  Commissioners  to  nominate  Persons  duly 
qualified  to  supply  such  Vacancies ;  and  each  Person  so 
nominated  shall  nave  and  enjoy  the  same  Powers  and 
Privileges  as  the  Person  in  whose  Stead  he  is  nominated, 
and  shall  remain  in  Office  until  the  next  Period  of  Election, 
when  he  shall  go  out  of  Office,  and  the  Vacancy  shall  be 
supplied  by  the  Householders  of  the  Biu-gh,  or,  if  the 
Burgh  be  divided  into  Wards,  the  Householders  of  the 
Ward  in  which  the  Vacancy  shall  have  occurred ;  and  in 
the  event  of  a  Resignation  being  intimated,  so  as  to  take 
effect  at  the  Period  of  the  annual  Election  of  Commis- 
sioners, the  Vacancy  so  caused  shall  be  supplied  by  the 
Householders,  or  if  the  Burgh  is  divided  m  Wards,  by 
the  Householders  of  the  Ward  in  which  the  Vacancy 
shall  have  occurred,  by  Election  at  the  said  Period  of 
Election,^ 

*  Sec  note  to  section  26  of  the  Act  3  and  4  Will.  IV.,  c  76. 
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If  mertor.  I,VI.  If  tlic  Ili.iiflfholdcrs  Bhall  at  any  Time  refuee 
S^Omi-  '"Klwt  t"  *;l*<-t  the  wliole  or  any  Part  of  tlie  Number 
■uiwuHKn  ( Ii  >niiiiisKii  iiK-rB,  it  Hliatl  l»e  lawfiil  fur  the  CMmmiKsiom 
jjreyiriiuiy  „j„,  \i,.]i{  Offic«  at  tlic  Tiiiie  when  euch  Election  shui 
J^     **     have  tuk<'ii  plufo  to  sujiply  the  Deficiency,   by  such  a 

the  hkf  I'roceeiliugB  its  are  provided  for  iu  the  Case 

interim  Yacaiiciert. 
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ANNO  TRIOESnfO  PRIMO  ET  TRIOESDIO  SEOUNDO 

VICTORIiE    REGIN^. 


CAP.  CII. 

An  Act  to  alter  the  Qualifications  op  the  Electors 
IN  Places  in  Scotland  under  the  "General 
Police   and   Improvement  {Scotland)  Act,  1862," 

OR  UNDER  the  ACT  THIRTEEN  AND  FOURTEEN  Vic- 
toria, Chapter  Thirty-Three,  and  to  amend  the 
said  acts  in  certain  other  respects. — [3l8t  Juli/ 

1868.] 

WHEREAS  it  is  expedient  to  alter  the  Qualifications  of 
the  electors  in  Scotland  under  the  "  General  and  Police 
Improvement  (Scotland)  Act,    1862,"   or  under  the  Act 
Thirteen  and  Fourteen   Victoria,  Chapter  Thirty-Three, 
and  to  amend  the  said  acts  in  certain  other  respects : 

Bo  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assemoled,  and  by  the  authority  of 
the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  the  Short 
*«  General  Police  and  Improvement  (Scotland)  Act,  1862,  '^^^ 
Amendment  Act."  ?!?**^^ 

Acts  and 

II.  The  recited  Acts  and  this  Act  shall  be  read  and  tWe  Act 
construed  together.  ^^  ■■ 

III.  The  Word  "  Housoholder*'  in  the    recited    Acts  Mewilng 
shall  no  longer  have,  for  the  purposes  of  those  Acts,  the  ?^J?^!i^ 
meaning  assigned  to  it  in  the  third  clause  of  the  first-  r^ted 
recited  act  and  the  second  section  of  the  second-recited  Acta. 
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act,  but  shall  for  the  purposes  foresaid  mean  *  a  male 
i  occupier  of  lands  or  premises  of  the  yearly  value  of 
'  Four  Pounds  and  upwards  as  appearing  on  the  valna- 

'  tion  roll/ 

m^?of  ^^-  "^^^  Twentynseventh  Clause  of  the  first^recited 
Sect  27  Act  and  the  Twelfth  Section  of  the  second-recited  act 
and  12  of  shall  be  read  and  construed  as  if  the  following  Provisions 
2^^       were  inserted  therein  :  *  Provided  farther,  that  not  more 

*  than  Six  Partners  of  any  Company  or  Copartnership 
'  shall  be  entitled  to  vote  in  respect  of  the  Lands  or 
'  Premises  occupied  by  such  Company   or  Copartner- 

*  ship/ 

Condittona     V.  No  *'  Householder"  shall  be  entitled  to  have  or  give 
o  Voting.  JJJQJ.Q  ^j^g^j^  QjjQ  Vote  at  any  Meeting  or  Election  under 

the  said  recited  Acts :  Provided  always,  that  no  House- 
holder shall  be  entitled  to  vote  at  any  such  Meeting  or 
Election  who  shall  have  been  exempted  from  Payment 
of  the  whole  or  any  Part  of  his  luttes  or  Assessment 
under  the  recited  acts  on  the  ground  of  Poverty  or 
Inability  to  pay,  or  who  shall  not  have  paid  all  Rates  or 
Assessments  due  and  payable  by  him  under  the  recited 
acts  at  the  Time  of  so  voting;  and  any  Vote  given 
contrary  to  the  Provisions  of  this  Section  shall  be  nuU 
and  void. 


Provision 
s»  to  di- 
viding? 
BnrghB 
into 
Wards. 


VI.  The  Commissioners  of  any  Burgh,  having  a  Popu- 
lation exceeding  Ten  Thousand  *  according  to  the  Census 
last  taken  at  the  Time,  in  which  the  Provisions  of  either 
of  the  recited  acts  have  already  been  adopted  in  whole 
or  in  part,  not  being  a  Royal  or  Parliamentary  Burffh, 
and   not  being  already    divided    into   Wards    for    the 
Purposes  of  such  Act,  may  from  Time  to  Time  apply  to 
the  Sheriff  to   divide  such  Burgh  into  Wards  for   the 
Purposes  of  such  act,  so  far  as  adopted  as  aforesaid,  and 
of  this  act ;  and  the  Sheriff  may,  upon   considering  the 
Matter,  divide  such  Burgh  into  such  number  of  Wards  as 
he  may  find  proper,  and  define  the  Boundaries  thereof, 
and  fix  the  Number  of  Commissioners  to  be  elected  for 
each  Ward ;  and  thereafter,  and  except  as  respects  the 
Number    of   Commissioners,     all    the    Provisions    with 
respect  to  the  Election  and  Rotation  of  Commissioners 

>  For  the  words  *  Ten  Thousand  *  the  words  '  ¥We  Thousand '  are  sobeti- 
tuted  by  the  Burghs  (Division  into  Wards)  Amendment  Act,  1876  (39  &  40 
Vict.  cap.  25,  s.  3). 


81  k  82  Vict  c.  102.]  APPENDIX  XH  K  [102-3] 

for  Burghs  originally  divided  into  Wards,  which  are 
contained  in  the  act  whose  ProviBions  have  been 
adopted  as  aforesaid  in  such  Bur^h,  shall  apply  to  the 
Election  and  Rotation  of  Commissioners  for  sucn  Bur^h 
when  divided  into  Wards  by  the  Sheriff  under  the 
Powers  hereby  conferred  on  him  ;  provided  always,  that 
the  Commissioners  in  Office  at  the  Time  of  such  Division 
shall  remain  in  Office  until  the  expiration  of  the  Year  of 
Office  then  current,  and  no  longer. 

VII.  The  Commissioners  and  Magistrates  of  Police  of  Police 
Galashiels  elected  under  the  first-recited  Act,  and  hold-  2*^°^™^ 
ing  Office  at  the  passing  of  this  Act,  shall  continue  to  oaSSiels 
hold  and  exercise  their  respective  Offices,  and  to  perform  to  remain 
the  whole  Duties  and  Functions  thereof,  until  tne  first  ^,j^^ 
Tuesday  of  December  next  One  thousand  eight  hundred  tion  oT^ 
and  sixty-eight,  when  the  whole  Duties  and  Functions  Town 
foresaid  shall  vest  in  and  devolve  upon  the  Magistrates  OoundL 
and  Town  Council  of  said  Burgh  of  Galashiels^  and  the 

said  Magistrates  and  Council  as  Commissioners,  and  the 
said  Magistrates  as  Magistrates  of  Police,  shall  thence- 
forth have  all  the  Powers,  Privileges,  and  Jurisdiction  of 
Commissioners  and  Magistrates  of  Police  respectively 
under  the  said  first-recited  Act. 

VIII.  Whereas  Doubts  have  been  entertained  as  to  the  Certain 
Validity  of  the  Proceedings  at  certain  Meetings  held  J*^****®^ 
with  the  view  of  adopting  the  Provisions,  in  whole  or  in  ^.^ 
part,  of  the  first-recited  Act,  or  of  electing  Commissioners  recited 
of  Police  imder  the  said  Act :  Be  it  enacted.  That,  except  ^^  ^ 
in  so  far  as  the  Validity  of  any  such  Proceedings  has  at 

the  passing  hereof  been  submitted  to  the  Consideration 
of  any  Court  of  Law,  all  Proceedings  at  any  tieetings 
which  have  been  held  with  the  view  of  adopting  the 
Provisions,  in  whole  or  in  part,  of  the  first-recitea  Act, 
or  of  electing  Commissioners  of  Police  under  the  said 
Act,  and  all  Proceedings  which  have  followed  thereon, 
shall  be  held  to  be  valid  and  effectual,  and  not  subject  to 
Challenge  on  the  Ground  of  Want  of  Compliance  with 
the  Provisions  of  the  said  first-recited  Act. 


I  > 
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PARLIAMENTARY  AND  MUNICIPAL  ELECTIONS. 


35  AND  36  Vict.,  Chap.  33. 


An  Act  to  amend  the  Law  Relating  to  Procedure  at  a.d.  i872. 
Parliamentary  and  Municipal  Elections. — [18tli  ,[1117     — 
1872.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to 
procedure  at  parliamentary  and  miniicipal  eleetionw ;  Bo 
it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as  follows  : 

Part  I. 
Parliamentary  Elections. 

Procedure  at  Elections. 

I.  A  candidate  for  election  to  serve  in  Parliament  for  a  Nomina- 
county  or  borough  shall  be  nominated  in  writing.     The  tion  of 
writing  shall  be  subscribed  by  two  registered  electors  of  9*"^*^^ 
such  county  or  borough  as  proposer  and  seconder,  and  by  meiSMy 
eight  other  registered  electors  of  the  same  county  or  elections. 

0 
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borough  as  assenting  to  the  nomination,  and  shall  be  de- 
livered during  the  time  appointed  for  the  election  to  the 
returning  officer  by  the  candidate  himself,  or  his  proposer 
or  seconder. 

If  at  the  expiration  of  one  hour  after  the  time  appointed 
for  the  election  no  more  candidates  stand  nominated  than 
there  are  vacancies  to  be  filled  up,  the  returning  officer 
shall  forthwth  declare  the  candidates  who  may  stand 
nommated  to  be  elected,  and  return  their  names  to  the 
Clerk  of  the  Crown  in  Chancery ;  but  if  at  the  expiration 
of  such  hour  more  candidates  stand  nominated  than  there 
are  vacancies  to  be  filled  up,  the  returning  officer  shall  ad- 
journ the  election  and  shall  take  a  poll  in  manner  in  this 
Act  mentioned. 

A  candidate  may,  during  the  time  appointed  for  the 
election,  but  not  afterwards,  withdraw  troia  his  candi- 
dature by  ^ven  a  notice  to  that  effect,  signed  by  him,  to 
the  returning  officer :  Provided,  that  the  proposer  of  a 
candidate  nominated  in  his  absence  out  of  the  United 
Kingdom  may  withdraw  such  candidate  by  a  written 
notice  signed  by  him  and  delivered  to  the  returning  officer, 
together  with  a  written  declaration  of  such  absence  of  the 
candidate. 

If  after  the  adjournment  of  an  election  by  the  returning 
officer  for  the  purpose  of  taking  a  poll,  one  of  the  candi- 
dates nominated  shall  die  before  the  poll  has  commenced, 
the  retm'ning  officer  shall,  upon  being  satisfied  of  the  fact 
of  such  death,  countermand  notice  of  the  poll,  and  all  the 
proceedings  with  reference  to  the  election  shall  be  com  • 
menced  afresli  in  all  respects  as  if  the  writ  had  been 
received  by  the  returning  officer  on  the  day  on  wliich 
proof  was  given  to  him  of  such  death ;  provided  that  no 
fresh  nomination  shall  be  necessary  in  the  case  of  a  candi- 
date who  stood  nominated  at  the  time  of  the  countermand 
of  the  pollJ 

Poll  at  II.  In  the  case  of  a  poll  at  an  election  the  votes  shall  be 

a  paper  (in  this  Act  called  a  ballot  paper)  showing  the 
names  and  description  of  the  candidates.     Each  ballot 

»  The  provisions  of  "The  Ballot  Act  1872*'  do  not  apply  to  the 
nominations  of  candidates  at  municipal  elections.  These  nominations 
must  be  lodged  with  the  town  clerk,  and  publicly  intimated  by  him,  in 
terms  of  "  The  Municipal  Elections  Amendment  (Scotland)  Act  1868," 
and  "The  Municipal  Elections  Amendment  (Scotland)  Act  1870/* 
See  Memorial  and  Opinion,  Appendix  XV. 
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Eaper  shall  have  a  number  printed  on  the  back,  and  shall 
ave  attached  a  counterfoil  with  the  same  number  printed 
on  the  face/  At  the  time  of  voting,  the  ballot  paper  shall 
be  marked  on  both  sides  with  an  official  mark,  and  de- 
livered to  the  voter  within  the  polling  station,  and  the 
nmnber  of  such  voter  on  the  register  of  voters  shall  be 
marked  on  the  counterfoil,  and  the  voter  having  secretly 
marked  his  vote  on  the  paper,  and  folded  it  up  so  as  to 
conceal  liis  vote,  shall  place  it  in  a  closed  box  in  the 
presence  of  the  officer  presiding  at  the  polling  station  (in 
this  Act  called  **  the  presiding  officer")  after  having  sho^vn 
to  him  the  official  mark  at  the  back.^ 

Any  ballot  paper  which  has  not  on  its  back  the  official 
mark,  or  on  which  votes  are  given  to  more  candidates 
than  the  voter  is  entitled  to  vote  for,  or  on  which  any- 
thing, except  the  said  niunber  on  the  back,  is  written  or 
marked  by  which  the  voter  can  be  identified,  shall  be  void 
and  not  coimted.® 

After  the  close  of  the  poll  the  ballot  boxes  shall  be 
sealed  up,  so  as  to  prevent  the  introduction  of  additional 
ballot  papers,  and  shall  be  taken  charge  of  by  the  return- 
ing officer,*  and  that  officer  shall,  in  the  presence  of  such 
agents,*  if  any,  of  the  candidates  as  may  be  in  attendance, 
open  the  ballot  boxes,  and  ascertain  the  result  of  the  poll 
by  counting  the  votes  given  to  each  candidate,  and  sliall 
forthwith  declare  to  bo  elected  the  candidates  or  candi- 
date to  whom  the  majority  of  votes  have  been  given,^  and 
return  their  names  to  the  Clerk  of  the  Crown  in  Chanceiy/ 
The  decision  of  the  returning  officer  as  to  any  question 
arising  in  respect  of  any  ballot  paper  shall  be  final,  subject 
to  reversal  on  petition  questioning  the  election  or  return.** 

*  See  rule  22  of  schedule  First. 

'  See  rules  24  and  25  of  schedule  First 
'  See  rule  36  of  schedule  First. 

*  See  rule  29  of  schedule  First 

*  See  suh-  section  (6)  of  section  20,  relative  to  the  appointment  of  agents 
of  candidates  in  municipal  elections. 

*  See  rules  32  to  37,  both  inclusive,  and  rules  45  and  48  of  schedule 
First  of  this  act,  and  the  note  to  section  10  of  the  Act  3  and  4  Will. 
rV.,  cap.  76. 

'  No  return  is  to  be  made  to  the  Clerk  of  the  Crown  in  the  case  of 
municipal  elections.  See  sub-section  (5)  of  section  20. 

'  In  municipal  elections  the  term  petition,  &c.,  means  any  proceed- 
ing in  which  a  municipal  elecUon  is  questioned.  See  sub-section  (2)  of 
section  20. 
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A\^iere  an  equality  of  votes  is  found  to  exist  between 
any  candidates  at  an  election  for  a  county  or  borough,  and 
the  addition  of  a  vote  would  entitle  any  of  such  candi- 
dates to  be  declared  elected,  the  retiu-ning  officer,  if  a 
registered  elector  of  such  county  or  burgh,  may  give  such 
additional  vote,  but  shall  not  ui  any  other  case  be  entitled 
to  vote  at  an  election  for  which  he  is  returning  officer.' 

Offences  at  Electio7i8. 

Otfencea  in      III.  Every  person  who, — 

respect  of       /j  \  Forffcs   or    fraudulently   defaces   or   fraudulently 

nomination        ^  j     j.  •      i«  it  jT 

papere^  destroys  any  noinmation  paper,  or  dehvers  to 

ballot'  the    retimiing    officer    any  nomination    paper, 

P*P^'  ^^  knowing  the  same  to  be  forged ;  or 

boxes.  (^O  Forges  or  counterfeits  or  fi*audulently  defaces  or 

fraudulentlv  destroys  any  ballot  paper  or  the 
official  mark  on  anv  ballot  paper ;  or 
(3.)  Without  due  authority  supplies  any  ballot  paper 

to  anv  person ;  or 
(4.)  Fraudulently  puts  into  any  ballot  box  any  paper 
other  than  tlie  ballot  paper  which  he  is  authorised 
by  law  to  put  in ;  or 
(5.)  Fraudulently  takes  out  of  the  polling  station  any 

ballot  paper ;  or 
(G.)  Without  due  authority  destroys,  takes,  opens,  or 
otherwise   interferes   with    any  ballot    dox    or 
packet   of   ballot  papers   then  in   use   for   the 
puinposes  of  the  election  ; 
shall  be  guilty  of  a  misdemeanor,  and  be  liable,  if  he  is 
a  returning  officer  or  an  officer  or  clerk  in  attendance  at 
a  polling   station,    to   imprisonment   for  any   tenn    not 
exceeding  two  years,  ^\'^th  or  without  hard  labour,  and  if 
he  is  any  other  person,  to  imprisonment  for  any  term  not 
exceeding  six  months,  ^\^tll  or  witliout  hard  laboin. 

Any  attempt  to  commit  any  offence  specified  in  this 
section  shall  be  punishable  in  the  manner  in  which  the 
offence  itself  is  punishable. 

In  any  indictment  or  other  prosecution  for  an  offence 
in  relation  to  tlie  nomination  papers,  ballot  boxes,  ballot 
papers,  and  marking  instrmnents  at  an  election,  the 
property  in  such  papers,  boxes,  and  instruments  may  be 

*  By  sub -section  (7)  of  section  20  it  is  declared  that  the  provisions  of 
this  act  with  respect  to  the  voting  of  a  returning  officer  shall  not  apply 
in  the  case  of  a  municipal  election. 


85  &  36  Vict.  c.  88.]  APPENDIX  XIII.  L^^^J 

stated  to  be  in  the  returning  officer  at  such  election,  as 
well  as  the  propei*ty  in  the  counterfoils. 

IV.  Every  oflScer,  clerk,  and  agent  in  attendance  at  a  lufringe- 
polling  station  shall  maintain  and  aid  in  maintaining  the  j^^*^^ 
secrecy  of  the  voting  in  such  station,  and  shall  not 
communicate,  except  for  some  purpose  authorised  by  law, 
before  the  poll  is  closed,  to  any  person  any  information  as 
to  the  name  or  number  on  tne  register  of  voters  of  any 
elector  who  has  or  has  not  appUed  for  a  ballot  paper  or 
voted  at  that  station,  or  as  to  the  official  mark,  and  no 
such  officer,  clerk,  or  agent,  and  no  person  whosoever, 
shall  interfere  with  or  attempt  to  interfere  with  a  voter 
when  marking  his  vote,  or  otlierwise  attempt  to  obtain  in 
the  polling  station  information  as  to  the  candidate  for 
whom  any  voter  in  such  station  is  about  to  vote  or  has 
voted,  or  communicate  at  any  time  to  any  person  any 
information  obtained  in  a  polling  station  as  to  the  candidate 
for  whom  any  voter  in  such  station  is  about  to  vote  or  has 
voted,  or  as  to  the  number  on  the  back  of  the  ballot  paper 
given  to  any  voter  at  such  station.  Every  officer,  clerk, 
and  agent  in  attendance  at  the  counting  of  the  votes  shall 
maintain  and  aid  in  maintaining  the  secrecy  of  the  voting, 
and  shall  not  attempt  to  ascertain  at  such  counting  the 
number  on  the  back  of  any  ballot  paper,  or  communicate 
any  information  obtained  at  such  coxmting  as  to  the 
candidate  for  whom  any  vote  is  given  in  any  particular 
ballot  paper.  No  person  shall  directly  or  mdirectly 
induce  any  voter  to  display  his  ballot  paper  after  he  shall 
have  marked  the  same,  so  as  to  make  known   to  any 

Eerson  the  name  of  the  candidate  for  or  against  whom  he 
as  so  marked  his  vote. 

Every  person  who  acts  in  contravention  of  the  pro- 
visions of  this  section  shall  be  Uable,  on  summary 
conviction  before  two  justices  of  the  peace,  to  imprison- 
ment for  any  term  not  exceeding  six  months,  with  or 
without  hard  laboiu".^ 

Amendment  of  Law, 

V.  The  local  authority  (as  herein-after  defined)  of  every  Division  of 
county  shall  by  order,  as  soon  as  may  be  practicable  after  ^^^ 
the  passing  of  this  Act,  divide  such  county  into  polling  ougha  into 
districts,  and  assign  a  polling  place  to  each  district,  in  pofiing  dis- 

tricln* 
'  See  rule  54  of  schedule  Fint. 
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sutih  manner  tliat,  eo  far  as  is  reasonably  practicable,  every 
elector  resident  in  the  county  eball  have  a  polhng  place 
within  a  distance  not  exceeding  four  miles  from  his  resi- 
dence, so,  nevertheless,  that  a  polling  diBtrict  need  not  in 
any  case  be  coustitnted  containing  less  than  one  htindred 
remstered  electors. 

The  local  authority  (as  herein-after  defined)  of  every 
borough  shall  take  into  consideration  the  division  of  such 
borough  into  polling  districts,  and,  if  they  think  it  desir- 
iible,  by  order,  divide  such  borough  into  polling  districts 
in  such  manner  as  they  may  think  most  convenient  for 
taking  the  votes  of  the  electors  at  a  poll. 

The  local  authority  of  every  coimty  and  borough  shall, 
on  or  before  the  first  day  of  May  one  thousand  eight  hun- 
dred and  seventy-three,  send  to  one  of  Her  Majesty's 
Principal  SecretaJies  of  State,  to  he  laid  by  In'm  before 
both  Houses  of  ParUament,  a  copy  of  any  order  made  by 
such  authority  in  pursuance  of  tms  section,  and  a  report, 
in  such  form  as  he  may  require,  stating  how  far  the  pro 
vieions  of  this  Act  witn  respect  to  polling  districts  have 
been  complied  with  in  their  county  or  borough ;  and  if 
they  make  any  order  after  the  first  day  of  May  one  thou- 
sand eight  hundred  and  seventy-three,  with  respect  to 
polling  districts  or  polling  places  in  their  county  or 
borough,  tliey  shall  send  a  copy  of  such  order  to  the  siiid 
Secretory  of  Stote,  to  be  laid  by  bim  before  both  Houses 
of  Parliament. 

The  local  authority  of  a  couuty  or  borough  in  this  seo 
tion  means  the  authority  having  power  to  divide  such 
county  or  borough  into  polling  districts  under  section 
thirty-fom-  of  the  Representation  of  the  People  Act,  1867, 
and  any  enactments  amending  that  section ;  _  and  such 
authority  shall  exercise  tlic  powers  thereby  given  to  them 
for  the  purposes  of  this  section ;  and  the  provisions  of  the 
said  section  as  to  the  local  authority  of  a  borough  consti- 
tuted by  the  combination  of  two  or  more  municipal 
boroughs  shall  apply  to  a  borough  constituted  by  tlie 
(xjmbination  of  a  mmiicipal  borough  and  other  places, 
whether  municipal  borou^s  or  not;  and  in  the  case  of  a 
borough  of  which  a  town  council  is  not  the  local  authority. 
and  vniich  is  not  wholly  situate  within  one  petty  sessional 
division,  tlic  justices  of  the  peace  for  the  county  in  which 
such  borough  or  the  larger  part  thereof  in  area  is  situate, 
assembled  at  some  court  of  general  or  quarter  sessions,  or 
at  some  adjoumment  thereof,  shall  be  the  local  authority 
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thereof,  and  shall  for  this  purpose  have  jurisdiction  over 
the  whole  of  such  borough;  and  in  the  case  of  such 
borough  and  of  a  county,  a  court  of  general  sessions  shall 
be  assembled  within  twenty-one  days  after  the  passing  of 
this  Act,  and  any  such  court  may  De  assemblea  and  ad- 
journed from  time  to  time  for  the  purpose. 

No  election  shall  be  questioned  by  reason  of  any  non- 
compliance with  this  section  or  any  informality  relative  to 


to  its  date,  ana  to  registers  of  voters  formed  out  of  such 
listd,  and  to  elections  neld  after  the  time  at  which  a  regis- 
ter of  voters  so  formed  has  come  into  force:  Provided 
that  where  any  such  order  is  made  between  the  first  day 
of  July  and  the  first  day  of  November  in  any  year,  and 
does  not  create  any  new  division  between  two  or  more 
polling  districts  of  any  parish  for  which  a  separate  poor 
rate  is  or  can  be  made,  such  order  shall  apply  to  the  regis- 
ter of  voters  which  comes  into  force  next  after  such  order 
is  made,  and  to  elections  held  after  that  register  so  comes 
into  force ;  and  the  clerk  of  the  peace  or  town  clerk,  as 
the  case  may  be,  shall  copy,  print,  and  arrange  the  lists  of 
voters  for  the  purpose  of  sucn  register  in  accordance  with 
such  order.^ 

VI.  The  returning  officer  at  a  parliamentary  election  Ubc  of 
may  use,  free  of  charge,  for  the  purpose  of  taking  the  poll  ^<i^<^^  w»d 
at  such  election,  any  room  in  a  school  receiving  a  grant  J^^for 
out  of  moneys  provided  bv  ParKament,  and  any  room  the  poji. 
Expense  of  maintaining  which  is  payable  out  of  any  local 
rate,  but  he  shall  mate  good  any  damage  done  to  such 
room,  and  defray  any  expense  incurred  by  the  person  or 
body  of  persons,  corporate  or  unincorporate,  having  con- 
trol over  the  same  on  account  of  its  being  used  for  the 
purpose  of  taking  the  poll  as  aforesaid. 

The  use  of  any  room  in  an  imoccupied  house  for  the 
purpose  of  taking  the  poll  shall  not  render  any  person 
liable  to  be  rated  or  to  pay  any  rate  for  such  house.^ 

'  By  sub-section  (4)  of  section  16,  it  is  enacted  that  the  provisions  of 
this  act  relating  to  the  division  of  counties  and  boroughs  into  polling 
districts  shall  not  apply  to  Scotland. 

*  By  sub-section  (7)  of  section  20,  it  is  enacted  that  the  provisions  of 
this  act,  with  respect  to  the  use  of  a  room  for  taking  a  poU,  shall  not 
apply  in  the  case  of  a  municipal  election. 


[110]  Appendix  Xin.        [85  &  soviet  a  sa. 

Gondu-  vn.  At  any  election  for  a  county  or  borough,  a  person 

"^^Sf!"Jf  shall  not  be  entitled  to  vote  unless  his  name  is  on  the 
;^'  °*  register  of  voters  for  the  time  being  in  force  for  such 
county  or  borough,  and  every  person  whose  name  is  on 
such  register  shall  be  entitled  to  demand  and  receive  a 
ballot  paper  and  to  vote :  Provided  that  nothing  in  this 
section  shall  entitle  any  person  to  vote  who  is  prohibited 
from  voting  by  any  statute,  or  by  the  common  law  of 
Parliament,  or  relieve  such  person  from  any  penalties  to 
which  he  may  be  liable  for  voting.^ 

Duties  of  Returning  and  Election  Officers. 

Ctoand  VIII.  Subject  to  the  provisions  of  this  Act,  every  re- 

SutieTo?*   turning  officer  shall  provide  such  nomination  papers,  pol- 

returning    ing  stations,*  ballot  boxes,^  ballot  papers,*  stamping  instru- 

offioep.       raents,*  copies  of  register  of  voters,®  and  other  tilings, 

appoint  and  pay  such  officers,^  and  do  such  other  acts  and 

thmgs  as  may  be  necessary  for  effectually  conducting  an 

election  in  manner  provided  by  this  Act. 

AU  expenses  properly  incurred  by  any  returning  officer 
in  carrymg  into  effect  the  provisions  of  this  Act,  in  the 
case  of  any  Parliamentary  election,  shall  be  payable  in  the 
same  manner  as  expenses  incurred  in  the  erection  of 
polling  booths  at  sucn  election  are  by  law  payable.** 

AVhere  the  sheriff  is  returning  officer  for  more  than 
one  county  as  defined  for  the  purposes  of  parliamentary 
elections,  he  may,  without  prejudice  to  any  other  power, 
l)y  writing  imder  liis  hand,  appoint  a  fit  person  to  be  his 
deputy  for  all  or  any  of  the  purposes  relating  to  an  elec- 
tion in  any  such  county,  and  may,  by  himself  or  sucli 
deputy,  exercise  any  powers  and  do  any  things  which  the 

*  By  sub-section  (7)  of  section  20,  it  is  enacted  that  the  provisions  of 
this  act  with  respect  to  the  right  to  vote  of  persons  whose  names  are 
on  the  register  of  voters,  shall  not  apply  in  the  case  of  a  municipal 
election. 

'  See  note  2  to  section  9  of  3  and  4  Will.  IV.,  c.  76,  and  sub-section 
(3)  of  section  20  of  this  act.  See  also  rules  16  to  17,  both  inclusive, 
of  schedule  First. 

*  See  rule  23  of  schedule  First. 

*  See  rule  22  of  schedule  First. 

*  See  rule  20  of  schedule  First. 

*  See  rule  20  of  schedule  First. 

'  See  rules  21  and  48  of  schedule  First,  and  section  16,  subsection  (5.) 

*  See  sub-section  (5)  of  section  16,  and  sub-section  (4)  of  section  20. 


36  &  36  Vict.  c.  83.]  APPENDIX  XIII.  [Ill] 

returning  officer  is  authorised  or  required  to  exercise  or  do 
in  relation  to  such  election.  Every  such  deputy,  and  also 
any  under  sherifi^  shall,  in  so  far  as  he  acts  as  returning 
officer,  be  deemed  to  be  included  in  the  term  returning 
officer  in  the  provisions  of  this  Act  relating  to  Parliament- 
ary elections,  and  the  enactments  with  which  this  part  of 
this  Act  is  to  be  construed  as  one. 

IX.  If  any  person  misconducts  himself  in  the  polling  Keeping 
station,  or  fails  to  obey  the  lawftd  orders  of  the  presiding  ^^^  » 
officer,  he  may  immediately,  bv  order  of  the  presiding  "**'^^''' 
officer,  be  removed  from  the  polling  station  by  any  con- 
stable in  or  near  that  station,  or  any  other  person  author- 
ised in  writing  by  the  returning  officer  to  remove  him ; 

and  the  person  so  removed  shall  not,  imless  with  the 
permission  of  the  presiding  officer,  again  be  allowed  to 
enter  the  polling  station  diuing  the  day. 

Any  person  so  removed  as  aforesaid,  if  charged  with  the 
commission  in  such  station  of  any  offence,  may  be  kept  in 
custody  until  he  can  be  brought  before  a  justice  of  the 
peace. 

Provided  that  the  powers  conferred  by  this  section 
shall  not  be  exercised  so  as  to  prevent  any  elector  who  is 
otherwise  entitled  to  vote  at  any  polling  station  from 
having  an  opportunity  of  voting  at  such  station.^ 

X.  For  the  purpose  of  the  adjournment  of  the  poll,  and  Powew  of 
of  every  other  enactment  relating  to  the  poll,  a  presiding  presiding 
officer  shall  have  the  power  by  law  belonging  to  a  deputy  ^,^iQi^ 
returning  officer ;  and  any  presiding  officer  and  any  clerk  trat?on  of 
appointed  by  the  returning  officer  to  attend  at  a  polling  ^^f  ^' 
station  shall  have  the  power  of  asking  the  questions  and 
administering  the  oath  authorised  by  law  to  be  asked  of  and 
administered  to  voters,  and  any  justice  of  the  peace  and 

any  retm-ning  officer  may  take  and  receive  any  declaration 
authorised  by  this  Act  to  be  taken  before  him.* 

XI.  Every  returning  officer,  presiding  officer,  and  clerk  lability 
who  is  guilty  of  any  wilftil  misfeasance  or  any  wilful  act  of  oflBcem 
or  omission  m  contravention  of  this  Act  shall,  in  addition  ^°^**" 
to   any  other  penalty   or  Uability  to  which  he  may  bo  ^ 
subject,  forfeit   to   any   person  aggrieved  by  such  mis- 
feasance, act,  or  omission,  a  penal  sum  not  exceeding  one 
hundred  pounds. 

'  See  rule  50  of  schedule  First. 
*  See  rule  50  of  schedule  First. 
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30  &  81  Section  fifty  of  the  Representation  of  the  People  Act, 

Vw.  a        1867,  (which  relates  to  the  acting  of  any  returning  officer, 

or  his  partner  or  clerk,  as  agent  for  a  candidate^,  shall 

apply  to  any  returning  officer  or  officer  appointed  oy  him 

in  pursuance  of  this  Act,  and  to  his  partner  or  clerk. 


Miscellaneous. 

Prohibi-  XII.  No  person  who  has  voted  at  an  election  shall,  in 
tion  of  dis-  any  legal  proceeding  to  question  the  election  or  return, 
v<^"  ^    be  required  to  state  for  whom  he  has  voted. 

Non-com-  XIII.  No  election  shall  be  declared  invalid  by  reason 
P^^^°®^  of  a  non-compliance  with  the  rules  contained  in  the  First 
Schedule  to  this  Act,  or  any  mistake  in  the  use  of  the 
forms  in  the  Second  Schedule  to  this  Act,  if  it  appears  to 
the  tribunal  having  cognisance  of  the  question  that  the 
election  was  conducted  in  accordance  with  the  principles 
laid  down  in  the  body  of  this  Act,  and  that  such  non- 
compliance or  mistake  did  not  affect  the  result  of  the 
election. 

Use  of  XIV.  Where  a  parliamentary  borough  and  municipal 

municipal  borough  occupy  the  whole  or  any  part  of  the  same  area, 
boxes  &c  ^^y  ^^^^  boxes  or  fittings  for  polUng  stations  and 
for  Parlia-'  Compartments  provided  for  such  parhamentury  borough 
mentary  or  aucli  mmiicipal  borough  may  be  used  in  any  municipal 
amfviro  ^^  parliamentary  election  in  such  borough  free  of  charge, 
vereA.        and  any  damage  otlier  than  reasonable  wear  and  tear 

caused  to  the  same  shall  be  paid  as  part  of  the  expenses 

of  the  election  at  which  they  are  so  used. 

Construe-  XV.  This  part  of  this  Act  shall,  so  far  as  is  consistent 
A^  ^^  witli  tlie  tenor  thereof,  be  construed  as  one  with  the  enact- 
ments for  the  time  being  in  force  relating  to  the  represen- 
tation of  the  people,  and  to  the  registration  of  persons 
entitled  to  vote  at  the  election  of  members  to  serve  in 
Parliament,  and  with  any  enactments  otherwise  relating 
to  the  subject  matter  of  tliis  part  of  this  Act,  and  tenns 
used  in  this  part  of  this  Act  sliall  have  the  same  meaning 
as  in  the  said  enactments ;  and  in  construing  the  said 
enactments  relating  i  o  an  election  or  to  the  poll  or  taking 
the  votes  by  poll,  the  mode  of  election  and  of  taldng  the 
poll  established  by  tliis  Act  shall  for  the  piurposes  of  the 
said  enactments  be  deemed  to  be  substituted  for  the  mode 
of  election  or  poll,  or  taking  the  votes  by  poll,  referred  to 
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in  the  said  enactments ;  and  any  person  applying  for  a 
ballot  paper  under  this  Act  shall  be  deemed  "  to  tender 
his  vote"  or  "  to  assume  to  vote,"  within  the  meaning  of 
the  said  enactments;  and  any  appUcation  for  a  ballot 
paper  under  this  Act,  or  expressions  relative  thereto,  shall 
be  equivalent  to  "  voting"  m  the  said  enactments  and  any 
expressions  relative  thereto;'  and  the  term  "polling  booth" 
as  used  in  the  said  enactments  shall  be  deemed  to  include 
a  polling  station  ;  and  the  teiin  "  proclamation  "  as  used 
in  the  said  enactments  shall  be  deemed  to  include  a  public 
notice  given  in  pursuance  of  this  Act. 

AppUcation  of  Part  of  Act  to  Scotland. 

XVI.   This  part  of  this  Act  shall  apply  to  Scotland,  4^*®"f 
subject  to  the  following  provisions  : —  apSuca^'^ 

(1.)  The  expression  "  crime  and  offence  "  shall  be  equi-  tion  of 

valent  to  the  expression  "misdemeanour,"  and^^^-*® 
shall  be  substituted  therefor :  Scotlan  . 

(2.)  All  offences  imder  this  Act  for  which  any  person 
may  be  punished  on  summary  conviction  shall  be 
prosecuted  before  the  sheriff  under  the  provisions 
of  "  The  Siunmary  Procedure  Act,  1864 ;"  and  all 
jimsdictions,  powers,  and  authorities  necessary 
for  that  purpose  are  hereby  conferred  on  sheriffs: 

(3.)  The  expression  "  sheriff "  shall  include  sheriff- 
substitute  : 

(4.)  The  provisions  of  this  Act  relating  to  the  division 
of  counties  and  boroughs  into  polling  districts 
shall  not  apply  to  Scotland : 

(5.)  The  ballot  boxes,  ballot  papers,  stamping  instru- 
ments, and  other  requisites  for  a  parliamentary 
election  shall  be  provided  and  paid  for  in  the  same 
manner  as  poUme-rooms  or  booths  under  the 
fortieth  section  of  tne  Act  of  the  second  and  tliird 
years  of  the  reign  of  King  WilKam  the  Fourth, 
chapter  sixty-five,  intituled  "An  Act  to  amend  the 
Representation  of  the  People  in  Scotland ; "  and 
the  reasonable  remuneration  of  presiding  officers, 
assistants,  and  clerks  employed  by  the  returning 
officer  at  such  an  election,  and  all  other  expenses 
properly  incurred  by  the  returning  officer,  and  by 
sheriff  clerks  and  town  clerks  in  carrying  into 

'  See  note  1  to  aection  9  of  the  Act  8  and  4  Will.  IV.,  c.  76. 
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effect  the  provisions  of  this  Act,  shall  be  paid  by 
the  candidates :  provided  always,  that  if  any 
person  shall  be  proposed  as  a  candidate  without 
his  consent,  the  person  so  proposing  him  shall  be 
liable  to  de&ay  his  share  of  aU  those  expenses  in 
like  manner  as  if  he  had  been  a  candidate  him- 
self ;  provided  also,  that  the  fee  to  be  paid  to 
each  presiding  officer  shall  in  no  case  exceed  the 
sum  of  three  guineas  per  day,  and  the  fee  to  be 
paid  to  each  assistant  to  the  returning  officer 
shall  not  exceed  two  guineas  per  day,  and  the 
fee  to  be  paid  to  each  clerk  shall  not  exceed  one 
guinea  per  day. 
•  •  •  •  • 

Sections  17, 18,  and  19  provide  fir  **AjipliaUion  of  part  cf  Act  to  Irdand," 

PART  II. 

Municipal  Elections. 

Appliea-  XX.  The  poll  at  every  contested  municipal  election 
**«^  y^  shall,  so  far  as  circumstances  admit,  be  conducted  in  the 
2S^^of  manner  in  which  the  poll  is  by  this  Act  directed  to  be 
enAofc-  conducted  at  a  contested  parliamentary  election,  and, 
mentere  subject  to  the  modifications  expressed  in  the  schedules 
UieroU at  annexed  hereto,  such  provisions  of  this  Act  and  of  the 
parliamen-  said  Rchodules  as  relate  to  or  are  concerned  with  a  poll  at 
tary  eleo-  q^  parliamentary  election  shall  appiv  to  a  poll  at  a  con- 
**°™"         tested  municipal  election :  Provided  as  follows : 

(1.)  The  term  "  returning  officer  "  shall  mean  the  mayor 
or  other  officer  wlio,  under  the  law  relating  to 
mimicipal  elections,  presides  at  such  elections : 

(2.)  The  term  **  petition  (Questioning  the  election  or 
return  "  shall  mean  any  proceeding  in  which  a 
mimicipal  election  can  be  questioned : 

(3.)  The  mayor'  shall  pro\nde  everything  which  in  the 
case  of  a  parliamentary  election  is  required  to 
be  provided  by  the  returning  officer  for  the  pur- 

rose  of  a  poll : 
expenses  shall  be  defrayed  in  manner  provided 
by  hiw  Avith  respect  to  the  expenses  of  a  iHuiiici- 
pal  election : 
(!).)  No  return  shall  be  made  to  the  Clerk  of  the  Crown 
in  Chancery : 

*  See  section  22,  tub-tection  (L) 
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(6.)  Nothing  in  this  Act  shall  be  deemed  to  authorise 
the  appointment  of  any  agents  of  a  candidate  in 
a  municipal  election,  but  if  in  the  case  of  a  muni- 
cipal election  any  agent  of  a  candidate  is 
appointed,  and  a  notice  in  writing  of  such 
appointment  is  given  to  the  returning  officer,  the 
provisions  of  this  Act  ^vith  respect  to  agents  of 
candidates  shall,  so  fer  as  respects  such  agent, 
apply  in  tlie  case  of  that  election : 
(7.)  The  provisions  of  this  Act  with  respect  to — 

(rt.)  The  voting  of  a  returning  officer ;  and 
(/>.)  The  use  of  a  room  for  taking  a  poll ;  and 
(c.)  The  right  to  vote  of  persons  whose  names 
are  on  the  register  of  voters  ; 
shall  not  apply  in  the  case  of  a  municipal  elec- 
tion. 
A  municipal  election  shall,  except  in  so  &X  as  relates  to 
the  taking  of  the  poll  in  the  event  of  its  being  contested, 
be  conducted  in  the  manner  in  which  it  would  have  been 
conducted  if  this  Act  had  not  passed.^ 

XXL  Assessors  shall  not  be  elected  in  any  ward   of  Abolition 
any  municipal  borough,  and  a  municipal  election  need  not  °*  ^^'^ 
be  held  before  the  assessor^  or  their  aeputies,  but  may  be 
held  before   the   mayor,   alderman,   or  other    returning 
officer  only. 

Application  of  Part  of  Act  to  Scotland. 

XXII.  This  part  of  this  Act  shall  apply  to  Scotland,  Altera- 
subject  to  the  K>llowing  provisions  : —  appUc^'^ 

(1.)  The  term  "  mayor  "  shall  mean  the  provost  or  otlier  tion  of 

chief  magistrate   of   a  municipal    borough,   as  S?^j*** 
defined  by  this  Act  :^ 

(2.)  All  municipal  elections  shall  be  conducted  in  the 
same  manner  in  all  respects  in  which  elections  of 
coimcillors  in  the  royal  burghs  contained  in 
Schedule  C.  to  the  Act  of  the  session  of  the 
third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  seventy-six,  intituled 
"An  Act  to  alter  and  amend  the  laws  for  tlio 
"  election  of  the  Magistrates  and  Councillors  of 
"  the  Royal  Burghs  in  Scotland,"  are  directed 

^  See  section  22,  sub-section  (2.) 
'  See  section  20^  sub-section  (3.) 
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£c  ^  *u^  «.«..««.;«;Ana  *i^4«'         A  force  at  the  time 
effect  the  provisioiui  oi  r  j   i  i     xi.* 

TiT     -^  j:5i»4.^.  .  ,»»»;  as  amcndea  by  this 

his  oanBenti  thepr 

liable  to  defitagr  ^        ,        ,,^^  ,^     " 

like  manner  ar  '■^^*'*  ^-^  ^^  ^  ^'^"^• 

self;  proyW'  .,.p^.  ,.. 
eaehprari'  ^'^^^^  ^^^• 
anift  «-  ♦       Person  ATiox. 

^liuli       -.//(in-ing  ciiJictments  shall  be  mach»  with 
fcp       C»/i'*^'^^"  ^*  jKirliamentaiy  and  munic'i})al 


ft  • 


.;■;>» ',  ^,j.  horough,  or  at  a  municipal   election,  applies 

■y^'f^llot  ]>aper  in  tlio  name  of  some  other  persim, 

,r  J  .1-  that  name  be  that  of  a  person  Hving  or  dead,  or 

,rM!|ffii)iiH  person,  or  who  ha\'ing  voted  once  at  any  such 

''^'!f/(Iii  apj)licK  at  the  same  election  for  a  ballot  i)aper  in 

'^''',,^ru  name. 

fliv  offence  of  personation,  or  of  aiding,  abetting,  coim- 

Jiiag'  ^^^  procuring  the  commiBsion  of  the   offencH'  of 

^j.frii»nation  by  any  perst)n,  shall  be  a  felony,  and  any  i)erson 

i;onvicte(l  thereof  sliall  be  punished  by  imprisonment  lor 

;i  term  not  exceeding  two  years  together  with  hard  labour. 

Jt  shall  be  the  duty  of  the  returnhig  oflicer  to  institute  a 

prosecution  against  any  person  whom  he  may  believe  to 

have  been  guilty  of  personation,  or  of  aiding,  abetting, 

counselling,  or  procunng  the  commissi(m  of  the  offence  of 

]K»rsonation  by  any  person,  at  the  election  for  which  he  is 

returning  oflicer,  and  the  costs  and  expenses  of  the  pro- 

secut(jr  and  the  witnesses  in  such  case,  together  with 

(Mimpeiisation  for  their  tnmblo  and  loss  of  time,  shall  be 

allowed  by  the  court  in  the  same  manner  in  which  courts 

are  empowered  to  allow  the  same  in  cases  of  felony. 

The  provisions  of  the  Kegistration  Acts,  specified  in  the 
Third  Schedule  to  this  Act,  shall  in  f^ngland  and  Ireland 
ri'spectively  apply  to  j)ersonation  under  this  Act  in  the 
same  manner  as  they  apply  to  a  person  who  knownngly 
l>ers(mates  and  falsely  assumes  to  vote  in  the  name  of 
another  pei*son  as  mentioned  in  the  said  Acta. 

See  the  last  paragraph  of  section  20. 
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of  personation  shall  be  deemed  to  be  a  cor- 
itnin  the  meaning  of  the  Parliamentary 

.ill  of  any  election  petition  questioning  the 
return  for  any  county  or  borough,  any  candi- 
.ound  by  the  report  of  the  judge  by  himself  or  his 
ats  to  have  been  guilty  of  personation,  or  by  himself 
,1'  his  agents  to  have  aided,  abetted,  counselled,  or  pro- 
cured tlie  commission  at  such  election  of  the  offence  of 
personation  by  any  person,  such  candidate  shall  be  in- 
capable of  being  elected  or  sitting  in  ParUament  for  such 
county  or  borough  during  the  Parliament  then  in  exist- 
ence.^ 

XXV.  Where  a  candidate,  on  the  trial  of  an  election  Vote  to  be 

Eetition  claiming  the  seat  for  any  person,  is  proved  to  struck  oflf 
ave  been  guilty,  by  himself  or  by  any  person  on  his  ^^^^^^^ 
behalf,  of  bribery,  treating,  or  imdue  influence  in  respect  undue 
of  any  person  who  voted  at  such  election,  or  where  any  influence, 
person  retained  or  employed  for  reward  by  or  on  behalf 
of  such  candidate  for  all  or  any  of  the  purposes  of  such 
election,  as  agent,  clerk,  messenger,  or  m  any  other  em- 
ployment, is  proved  on  such  trial  to  have  voted  at  such 
election,  there  shall,  on  a  scrutinv,  be  struck  off  fi'om  the 
number  of  votes  appearing  to  have  been  given  to  such 
candidate  one  vote  lor  every  person  who  voted  at  such 
election  and  is  proved  to  have  been  so  bribed,  treated,  or 
unduly  influenced,  or  so  retained  or  employed  for  reward 
as  aforesaid. 

XXVI.  This  part  of  this  Act  shall  apply  to  Scotland,  Alterations 
subject  to  the  following  provision  : —  ^  ^^^  *• 

The  offence  of  personation  shall  be  deemed  to  be  a  to  Scotland, 
crime  and  offence,  and  the  rules  of  the  law  of  Scot- 
land with  respect  to  apprehension,  detention,  pre- 
cognition, commitment,  and  bail  shall  apply  tlieret<j, 
and  any  person  accused  thereof  may  be  brought  to 
trial  in  the  court  of  justiciary,  whether  in  Edinburgh 
or  on  circuit,  at  the  instance  of  the  Lord  Advocate,  or 
before  the  sheriff  court,  at  the  instance  of  the  pro- 
curator fiscal. 

XXVII.  This  part  of  this  Act,  so  far  as  regards  parlia- 

'  See  rule  27.)  schedule  First. 
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to  be  conducted  W  the  Acts  in  force  at  the  time 
of  the  passing  of  this  Act  as  amended  by  this 
Act ;  and  all  such  Acts  shall  apply  to  such  elec- 
tions accordingly.^ 
•  •  •  • 

Section  2Z  provides  for  "  Applieatum  of  part  qf  Actto  Ireland." 

PART  III. 
Personation. 

DeanHion  XXIV.  The  following  enactments  shall  be  made  with 
and  pun-  respect  to  personation  at  parliamentary  and  municipal 
^»»«°«°*«^  elections:— 

ation.  A  person  shall  for  all  purposes  of  the  laws  relating  to 

parKamentary  and  municipal  elections  be  deemed  to  be 
guilty  of  the  offence  of  personation  who  at  an  election  for 
a  county  or  borough,  or  at  a  municipal  election,  applies 
for  a  ballot  paper  in  the  name  of  some  other  person, 
whether  that  name  be  that  of  a  person  living  or  dead,  or 
of  a  fictitious  person,  or  who  having  voted  once  at  any  such 
election  applies  at  the  same  election  for  a  ballot  paper  in 
his  own  name. 

The  offence  of  personation,  or  of  aiding,  abetting,  coun- 
selling, or  procuring  the  commission  of  the  offence  of 
personation  uy  any  person,  shall  bo  a  felony,  and  any  person 
convicted  thereof  shall  be  punished  by  imprisonment  for 
a  term  not  exceeding  two  years  together  with  hard  labour. 
It  shall  be  the  duty  of  the  returning  officer  to  institute  a 
prosecution  against  any  person  whom  he  may  beUeve  to 
have  been  guilty  of  personation,  or  of  aiding,  abetting, 
counselling,  or  procurmg  the  commission  of  the  offence  of 
personation  by  any  person,  at  the  election  for  which  he  is 
returning  officer,  and  the  costs  and  expenses  of  the  pro- 
secutor and  the  witnesses  in  such  case,  together  with 
compensation  for  their  trouble  and  loss  of  time,  shall  be 
allowed  by  the  court  in  the  same  manner  in  which  courts 
are  empowered  to  allow  the  same  in  cases  of  felony. 

The  provisions  of  the  Registration  Acts,  specified  in  the 
Third  Schedule  to  this  Act,  shall  in  Englana  and  Ireland 
respectively  apply  to  personation  under  this  Act  in  the 
sjime  nuiiiner  as  they  apply  to  a  perscm  who  knowingly 
personates  and  falsely  assumes  to  vote  in  the  name  of 
another  person  as  mentioned  in  the  said  Acts. 

See  the  last  paragraph  of  section  20. 
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The  offence  of  personation  shall  be  deemed  to  be  a  cor- 
rupt practice  within  the  meaning  of  the  Parliamentary 
Elections  Act,  1868. 

If,  on  the  trial  of  any  election  petition  questioning  the 
election  or  return  for  any  county  or  borough,  any  candi- 
date is  found  by  the  report  of  the  judge  by  himself  or  his 
agents  to  have  been  guilty  of  personation,  or  by  himself 
or  his  agents  to  have  aided,  abetted,  counselled,  or  pro- 
cured the  commission  at  such  election  of  the  offence  of 
personation  by  any  person,  such  candidate  shall  be  in- 
capable of  being  elected  or  sitting  in  ParUament  for  such 
coimty  or  borough  during  the  Parliament  then  in  exist- 
ence.* 

XXV.  Where  a  candidate,  on  the  trial  of  an  election  Vote  to  be 

Eetition  claiming  the  seat  for  any  person,  is  proved  to  struck  off 
ave  been  guilty,  by  himself  or  by  any  person  on  his  ^!^,^|^*^; 
behalf,  of  bribery,  treating,  or  undue  influence  in  respect  undwB  * 
of  any  person  who  voted  at  such  election,  or  where  anv  influence, 
person  retained  or  employed  for  reward  by  or  on  behalf 
of  such  candidate  for  all  or  any  of  the  purposes  of  such 
election,  as  agent,  clerk,  messenger,  or  m  any  other  em- 
ployment, is  proved  on  such  trial  to  have  voted  at  such 
election,  there  shall,  on  a  scrutinv,  be  struck  off  from  tlie 
number  of  votes  appearing  to  have  been  given  to  such 
candidate  one  vote  for  every  person  who  voted  at  such 
election  and  is  proved  to  have  been  so  bribed,  treated,  or 
imduly  influenced,  or  so  retained  or  employed  for  reward 
as  aforesaid. 

XXVI.  This  part  of  this  Act  shall  apply  to  Scotland,  Alterations 
subject  to  the  following  provision  : —  ^  ^^t  as 

The  offence  of  personation  shall  be  deemed  to  be  a  to  Scotland, 
crime  and  offence,  and  the  rules  of  the  law  of  Scot- 
land with  respect  to  apprehension,  detention,  pre- 
cognition, commitment,  and  bail  shall  apply  thereto, 
and  any  person  accused  thereof  may  be  brought  to 
trial  in  the  court  of  justiciary,  whether  in  Edinburgh 
or  on  circuit,  at  the  instance  of  the  Lord  Advocate,  or 
before  the  sheriff  court,  at  the  instance  of  the  pro- 
curator fiscal. 

XXVII.  This  part  of  this  Act,  so  far  as  regards  parKa- 

'  See  rule  27^  schedule  First. 
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CoMtnic-  mentary  elections,  shall  be  construed  as  one  with  "  The 
^^  Parliamentary  Elections  Act,  1868,"  and  shall  apply  to  an 
Act  election  for  a  university  or  combination  of  universities. 


PART  IV. 

Miscellaneous. 

^^^  XXVIII.  The  schedules  to  this  Act,  and  the  notes 
thereto,  and  directions  therein,  shall  be  construed  and 
have  effect  as  part  of  this  Act. 


Defini- 
tioiiB. 

"  Munid- 
p«l  bo- 
rough;" 

"Munici- 
pal Cor- 
poration 
AotB." 


XXIX.  In  this  Act— 

The  expression  "  municipal  borough  "  means  any  place 
for  the  time  being  subject  to  the  Municipal  Corpora- 
tion Acts,  or  any  of  them : 

The  expression  "  Municipal  Corporation  Acts  *'  means — 

•  .  •      .  .  • 

(6.)  As  regards  Scotland,  the  Act  of  the  session  of  the 
third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  seventynsix,  in- 
tituled "  An  Act  to  alter  and  amend  the  laws  for 
"  the  election  of  Magistrates  and  Councillors  of 
"  the  Royal  Burglis  m  Scotland,'*  and  the  Act  of 
the  same  session,  chapter  seventy-seven,  in- 
tituled "  An  Act  to  provide  for  the  appointment 
"  and  election  of  Magistrates  and  Ooimcillors 
"  for  the  several  Burghs  and  Towns  of  Scotland 
"  which  now  return  or  contribute  to  return  Mem- 
"  bers  to  Parliament,  and  are  not  Royal  Biu-ghs," 
and  the  Act  of  the  session  of  the  thirteenth 
and  foiu-teenth  years  of  the  reign  of  Her 
present  Miijesty,  chapter  thirty-thi'ee,  intituled 
"  An  Act  to  make  more  effectual  provision  for 
**  regulating  tlie  Pohce  of  Towns  and  populous 
*'  Places  in  Scotland,  and  for  paving,  draining, 
**  cleansing,  ligliting,  and  improving  the  same  ; " 
and  "  The  General  Police  and  Improvement 
(^Scotland)  Act,  1862,"  and  any  Acts  amending 
the  same : 


The  expression  "  municipal  election  "  means — 


35  &  36  Vict.  c.  33.]  APPENDIX  XIII.  [119] 

(6.)  As  regards  Scotland,  an  election  of  any  person  to  "Munid- 
serve  the  office  of  councillor  or  commissioner  of  ^  t?®®" 
any  municipal  borough,  or  of  a  ward  or  district  of 
any  municipal  borough. 

XXX.  This  Act  shall  apply    to  any  parliamentaiy  or  Applica- 
municipal  election  which  may  be  held  after  the  passing  ^^o"®^-^*^*- 
thereof. 

XXXI.  Nothing  in  this  Act,  except  Part  III.  thereof,  Saving, 
shall  apply  to  any  election  for  a  imiversity  or  combination 

of  universities. 

Repeal. 

XXXII.  The  Acts  specified  in  the  fourth,  fiftli,  and  sixth  Repeal  of 
schedules  to  this  Act,  to  the  extent  specified  in  tlie  third  '^*",*^ 
coliunn  of  those  schedules,  and  all  other  enactments  incon- 
sistent with  this  Act,  are  hereby  repealed. 

Provided  that  this  repeal  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered  under  any 
enactment  hereby  repealed ;  or 

(6.)  Any  right  or  liability  acquired,  accrued,  or  incur- 
red under  any  enactment  hereby  repealed ;  or 

(c.)  Any  penalty,  forfeiture,  or  punisnment  incurred 
in  respect  of  any  offence  committed  against 
any  enactment  hereby  repealed ;  or 

(rf.)  Any  investigation,  legal  proceeding,  or  remedy 
in  respect  of  any  such  right,  Uability,  penalty, 
forfeiture,  or  punishment  as  aforesaid ;  and  any 
such  investigation,  legal  proceeding,  and 
remedy  may  be  carried  on  as  if  this  Act  had 
not  pa^sed.^ 

XXXIII.  This  Act  may  be  cited  as  The  Ballot  Act,  Short  title. 
1872,  and  shall  continue  in  force  till  the  thirty-first  day  of 
December  one  thousand  eight  himdred  and  eighty,  and  no 
longer,  unless  Parliament  shall  otherwise  determine  ;  and 

on  the  said  day  the  Acts  in  the  fourth,  fifth,  and  sixth 
schedules  shall  be  thereupon  revived ;  provided  that  such 
revival  shall  not  affect  any  act  done,  any  rights  acquired, 
any  liability  or  penalty  incurred,  or  any  proceeding  pend- 
ing imder  this  Act,  but  such  proceeding  shall  be  carried 
on  as  if  this  Act  had  continued  in  force. 


Q 
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SC  HE  D  ULJES. 

FIRST  SCHEDULE. 

PART  I. 

Rules  for  Parllvmentary  Elections. 

Electicyiu 

I.  The  returning  offieer  shall,  in  the  case  of  a  county 
election,  within  two  days  after  the  day  on  which  he 
jeceives  the  writ,  and  in  the  case  of  a  borough  election, 
on  the  day  on  which  he  receive  the  writ  or  the  following 
day,  ^ve  public  notice,  between  the  hours  of  nine  in  the 
morning  and  four  in  the  afternoon,  of  the  day  on  which 
and  the  place  at  which  he  will  proceed  to  an  election,  and 
of  the  time  appointed  for  the  election,  and  of  the  day  on 
which  the  poll  will  be  taken  in  case  the  election  is  con- 
tested, and  of  the  time  and  place  at  which  forms  of 
nomination  papers  may  be  obtamed,  and  in  the  case  of  a 
county  election  shall  send  one  of  such  notices  by  post, 
imder  cover,  to  the  postmaster  of  the  pi-incipal  post  office 
of  (ijich  pulling  place  in  the  county,  endorsed  with  the 
w^ords  "Notice  of  election,"  and  the  same  shall  be 
forwarded  free  of  charge ;  and  the  postmaster  receiving 
the  same  shall  fortlnvitli  publish  the  same  in  the  manner 
in  which  post  office  notices  are  usually  published.^ 

II.  Tlie  day  of  election  shall  be  fixed  by  the  returning 
ofli(!er  as  follows  ;  that  is  to  say,  in  the  case  of  an  election 
for  a  county  or  a  district  borough  not  later  than  the  ninth 
(lay  after  the  day  on  which  he  receives  the  writ,  with  an 
interval  of  not  less  than  three  clear  days  between  the  day 
on  which  he  gives  the  notice  and  the  day  of  election  ;  and 
in  the  case  of  an  election  for  any  borough  other  than  a 
district  borough  not  later  than  the  fourth  day  after  the 
day  on  whicli  he  receives  the  writ,  with  an  interval  of  not 
less  than  two  clear  days  between  the  day  on  which  he 
gives  the  notice  and  the  day  of  election.^ 

III.  The  place  of  election  shall  be  a  convenient  room 
situate  in  the  to^^^l  in  which  such  election  would  have 

'  See  rule  61  of  this  schedule. 
'^  See  rule  61  of  this  schedule. 
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been  held  if  this  Act  had  not  passed,  or  where  the  election 
would  not  have  been  held  in  a  town,  then  situate  in  snch 
town  in  the  county  as  the  returning  officer  may  from  time 
to  time  determine  as  being  in  his  opinion  most  convenient 
for  the  electors.^ 

IV.  The  time  appointed  for  the  election  shall  be  such 
two  hours  between  the  hours  of  ten  in  the  forenoon  and 
three  in  the  afternoon  as  may  be  appointed  by  the 
returning  officer,  and  the  returning  officer  shall  attend 
during  those  two  liours  and  for  one  hour  after. 

V.  Each  candidate  shall  be  nominated  by  a  separate 
nomination  paper,  but  the  same  electors  or  any  of  them 
may  subscribe  as  many  nomination  papers  as  there  are 
vacancies  to  be  filled,  but  no  more. 

VI.  Each  candidate  shall  be  described  in  the  nomination 
paper  in  such  manner  as  in  the  opinion  of  the  returning 
officer  is  calculated  to  sufficiently  identify  such  candidate  ; 
the  description  shall  include  his  names,  his  abode,  and  his 
rank,  profession,  or  calling,  and  his  surname  shall  come 
first  in  the  list  of  his  names.  No  objection  to  a  nomina- 
tion paper  on  the  groimd  of  the  description  of  the 
candidate  therein  being  insufficient,  or  not  being  in 
compliance  with  this  rule,  shall  be  allowed  or  deemed 
valid,  imless  such  objection  is  made  by  the  returning 
officer,  or  by  some  otner  person,  at  or  immediately  after 
the  time  of  the  delivery  of  the  nomination  paper. 

VII.  The  returning  officer  shall  supply  a  form  of 
nomination  paper  to  any  registered  elector  requiring  the 
same  during  such  two  hours  as  the  returning  officer  may 
fix,  between  the  hours  of  ten  in  the  morning  and  two  in 
the  afternoon  on  each  day  intervening  between  the  day 
on  which  notice  of  the  election  was  given  and .  the  day  of 
election,  and  during  the  time  appointed  for  the  election  ; 
but  nothing  in  this  Act  shall  render  obligatory  the  use  of 
a  nomination  paper  supplied  by  the  returning  officer,  so, 
however,  that  the  paper  be  in  the  form  prescribed  by  this 
Act. 

VIII.  The  nomination  papers  shall  be  delivered  to  the 
returning  officer  at  the  place  of  election  during  the  time 
appointed  for  the  election ;  and  the  candidate  nominated 
by  each  nomination  paper,  and  his  proposer  and  seconder, 

*  S^e  role  58  of  this  schedule. 
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and  one  other  person  selected  by  the  candidate,  and  no 
person  other  than  aforesaid,  shall,  except  for  the  purpose 
of  assisting  the  returning  officer,  be  entitled  to  attend  the 
proceedings  during  the  time  appointed  for  the  election. 

IX.  If  the  election  is  contested  the  returning  officer 
shall,  as  soon  as  practicable  after  adjourning  the  election, 
give  pubUc  notice  of  the  day  on  which  the  poll  will  be 
taken,  and  of  the  candidates  described  as  in  their  respec- 
tive nomination  papers,  and  of  the  names  of  the  persons 
who  subscribe  the  nomination  paper  of  each  candidate, 
and  of  the  order  in  which  the  names  of  the  candidates 
will  be  printed  in  the  ballot  paper,  and,  in  the  ease  of  an 
election  for  a  county,  deliver  to  the  postmaster  of  the 
principal  post  office  of  the  town  in  which  is  situate  the 
place  of  election  a  paper,  signed  by  himself,  containing 
the  names  of  the  candidates  nominated,  and  stating  the 
day  on  which  the  poll  is  to  be  taken,  and  the  postmaster 
shall  forward  the  information  contained  in  such  paper  by 
telegraph,  free  of  charge,  to  the  several  postal  telegraph 
offices  situate  in  the  county  for  which  the  election  is  to 
be  held,  and  such  information  shall  be  published  forth witli 
at  each  such  office  in  the  manner  in  which  post  office 
notices  are  usually  published. 

X.  If  any  candidate  nominated  during  the  time  ap- 
pointed for  the  election  is  withdrawn  in  pursuance  of 
tliis  Act,  the  returning  officer  shall  give  public  notice  of 
the  name  of  such  candidate,  and  the  names  of  the  per- 
sons who  subscribed  the  nomination  paper  of  such  candi- 
date, as  well  as  <.)f  the  candidates  who  stood  nominated 
or  were  elected. 

XI.  The  returning  officer  shall,  on  the  nomination 
paper  being  delivered  to  him,  forthwith  pubhsh  notice  of 
the  name  of  the  person  nominated  as  a  candidate,  and  of 
the  names  of  his  proposer  and  seconder,  by  placarding  or 
causing  to  be  placarded  the  names  of  the  candidate  and 
his  proposer  and  seconder  in  a  conspicuous  position  out- 
side the  building  in  wliich  the  room  is  situate  appointed 
for  the  election. 

XII.  A  person  shall  not  be  entitled  to  have  his  name 
inserted  in  any  ballot  paper  as  a  candidate  unless  he  has 
been  nominated  in  manner  provided  by  this  Act,  and 
every  person  whose  nomination  paper  has  oeen  delivered  to 
the  returning  officer  during  the  time  appointed  for  the  elec- 
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tion  shall  be  deemed  to  have  been  nominated  in  manner 
provided  by  this  Act,  unless  objection  be  made  to  liis 
nomination  paper  by  the  returning  officer  or  some  other 
person  before  the  expiration  of  the  time  appointed  for  the 
election  or  within  one  hour  afterwards. 

XIII.  The  returning  officer  shall  decide  on  the  validity 
of  every  objection  made  to  a  nomination  paper,  and  his 
decision,  if  disallowing  the  objection,  shall  be  final ;  but  if 
allowing  the  same,  shall  be  subject  to  reversal  on  petition 
questioning  the  election  or  return. 

Note, —The  thirteen  preceding  rules  do  not  apply  to  the  nomina- 
tion of  candidates  in  municipal  elections  in  Scotland.  See  note  to 
section  1. 

The  Poll. 

XIV.  The  poll  shall  take  place  on  such   day  as   the 

returning  officer  may  appoint,  not  being  in  the  case  of  an 

election  for  a  county  or  a  district  borough  less  than  two 

nor  more  than  six  clear  days,  and  not  being  in  the  case  of 

an  election  for  a  borough  other  than  a  district  borough 

more  than  three  clear  days  after  the  day  fixed  for  tTie 

election.* 

By  rule  64  of  this  schedule,  sub-section  (C),  it  is  declared  that  nothing 
in  this  schedule  with  respect  to  the  day  of  the  poll  shall  apply  to  a 
municipal  election. 

XV.  At  every  polling  place  the  returning  officer  shall 
provide  a  sufficient  number  of  polling  stations  for  the 
accommodation  of  the  electors  entitled  to  vote  at  such 
polling  place,  and  shall  distribute  the  polling  stations 
amongst  those  electors  in  such  manner  as  he  thmks  most 
convenient,  provided  that  in  a  district  borough  there  shall 
be  at  least  one  polling  station  at  each  contributory  place 
of  such  borough.^ 

XVI.  Each  polling  station  shall  be  furnished  with  such 
nimiber  of  compartments,  in  which  the  voters  can  mark 
their  votes  screened  from  observation,  as  the  retiu'ning 
officer  thinks  necessary,  so  that  at  least  one  compart- 
ment be  provided  foj-  every  one  hundred  and  fifty  electors 
entitled  to  vote  at  such  polling  station.* 

XVII.  A  separate  room  or  separate  booth  may  contain 

*  Sec  section  8,  and  note  1  thereto. 
'  See  section  8,  and  note  1  thereto. 
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a  separate  polling  station,  or  several  polling  stations  may 
be  constructed  in  the  same  room  or  booth.* 

XVIII.  No  person  shall  be  admitted  to  vote  at  any 
polling  station  except  the  one  allotted  to  him. 

XIX.  The  returning  officer  shall  give  public  notice  of 
the  situation  of  polling  stations*  and  the  description  of 
voters  entitled  to  vote  at  each  station,  and  of  the  mode 
in  which  electors  are  to  vote.-' 

XX.  The  returning  officer  shall  provide  each  polling 
station  with  materials  for  voters  to  mark  the  ballot  papers, 
with  instruments  for  stamping  thereon  the  official  mark, 
and  with  copies  of  the  register  of  voters,  or  such  part 
thereof  as  contains  the  names  of  the  voters  allottea  to 
vote  at  such  station.  He  shall  keep  the  official  mark 
secret,  and  an  interval  of  not  less  than  seven  years  shall 
intervene  between  the  use  of  the  same  official  mark  at 
elections  for  the  same  county  or  borough.^ 

XXI.  The  returning  officer  shall  appoint  a  presiding 
officer  to  preside  at  each  station,*  and  the  officer  so 
appointed  shall  keep  order  at  his  station,  shall  regulate 
the  number  of  electors  to  be  admitted  at  a  time,  and  shall 
exclude  all  other  persons  except  the  clerks,  the  agents  of 
the  candidates,  and  the  constables  on  duty. 

XXII.  Every  ballot  paper  shall  contain  a  list  of  the 
candidates  described  as  in  their  respective  nomination 
papers,  and  arranged  alphabetically  in  the  order  of  their 
surnames,  and  (if  there  are  two  or  more  candidates  with 
the  same  surname)  of  their  other  names  :  it  sliJiU  be  in  the 
form  set  forth  in  the  Second  Schedule  to  this  Act  or  as 
near  thereto  as  circumstances  admit,  and  shall  be  capable 
of  being  folded  up.^ 

XXIII.  Every  ballot  box  shall  be  so  constructed  that 

*  See  section  8,  and  note  1  thereto. 

*  Under  sections  8  and  29  of  the  Act  3  and  4  Will.  IV.  c.  76,  intimation 
of  the  situation  of  the  polling  places  for  municipal  elections  must  be 
made  by  the  town  clerk  ten  days  at  least  before  the  day  of  election,  and 
before  it  is  known  whetlier  tliere  is  to  be  a  contest  or  not.  This  duty 
must  still  be  performed  by  the  town  clerk. 

»  See  section  8. 

*  See  section  8  and  note  to  rule  31  of  this  schedule 

*  See  section  8 
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the  ballot  papers  can  be  introduced  therein,  but  cannot  be 
withdrawn  therefrom,  without  the  box  being  unlocked.' 
The  presiding  officer  at  any  polling  station,  just  before 
the  commencement  of  the  polt  shall  show  the  ballot  box 
empty  to  such  persons,  if  any,  as  may  be  present  in  such 
station,  so  that  they  may  see  that  it  is  empty,  and  shall 
then  lock  it  up,  and  place  his  seal  upon  it  in  such  manner 
as  to  prevent  its  being  opened  without  breaking  such 
seal,  and  shall  place  it  in  his  view  for  the  receipt  of  ballot 
papers,  and  keep  it  so  locked  and  sealed.* 

XXIV.  Immediately  before  a  ballot  paper  is  delivered 
to  an  elector,  it  shall  be  marked  on  both  sides  with  the 
official  mark,  either  stamped  or  perforated,  and  the 
number,  name,  and  description  of  the  elector  as  stated  in 
the  copy  of  the  register  shall  be  called  out,  and  the 
number  of  such  elector  shall  be  marked  on  the  counter- 
foil, and  a  mark  shall  be  placed  in  the  register  against  the 
number  of  the  elector,  to  denote  that  he  has  received 
a  ballot  paper,  but  without  showing  the  particular  ballot 
paper  whicn  he  has  received.^ 

XXV.  The  elector,  on  receiving  the  ballot  paper,  shall 
forthwith  proceed  into  one  of  the  compartments  in  the 
polling  station,  and  there  mark  his  paper,  and  fold  it  up 
so  as  to  conceal  his  vote,  and  shall  then  put  his  ballot 
paper,  so  folded  up,  into  the  ballot  box ;  ne  shall  vote 
without  imdue  delay,  and  shall  quit  the  polling  station  as 
soon  as  he  has  put  his  ballot  paper  into  the  ballot  box.^ 

XXVI.  The  presiding  officer,  on  the  application  of  any 
voter  who  is  incapacitated  by  blindness  or  other  physical 
cause  from  voting  in  maimer  prescribed  by  this  Act,  or 
(if  the  poll  be  taken  on  Saturday)  of  nny  \oter  who 
declares  that  he  is  of  the  Jewish  persuasion,  and  objects 
on  reUgious  grounds  to  vote  in  manner  prescribed  by  this 
Act,  or  of  any  voter  who  makes  such  a  declaration  as  here- 
in-after mentioned  that  he  is  imable  to  read,  shall,  in  the 
presence  of  the  agents  of  the  candidates,  cause  the  vote 
of  such  voter  to  be  marked  on  a  ballot  paper  in  manner 
directed  by  such  voter,  and  the  ballot  paper  to  be  placed 
in  the  ballot  box,  and  the  name  and  number  on  the 
register  of  voters  of  every  voter  whose  vote  is  marked  in 
pursuance   of  this  rule,   and  the   reason    why  it  is  so 

*  See  section  8.  '  See  section  2.  '  See  section  2. 
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marked,  shall  be  entered  on  a  list,  in  this  Act  called  "  the 
list  of  votes  marked  by  the  presiding  officer."* 

The  said  declaration,  in  this  Act  referred  to  as  "  the 
declaration  of  inability  to  read,"  *  shall  be  made  by  the 
voter  at  the  tune  of  polling,  before  the  presiding  officer, 
who  shall  attest  it  in  the  form  herein-after  mentioned, 
and  no  fee,  stamp,  or  other  payment  shall  be  charged  in 
respect  of  such  declaration,  and  the  said  declaration  shall 
be  given  to  the  presiding  officer  at  the  time  of  voting. 

XXVII.  If  a  person,  representing  himself  to  be 
a  particular  elector  named  on  the  register,  appUes  for  a 
ballot  paper  after  another  person  has  voted  as  such 
elector,  the  apphcant  shall,  upon  duly  answering  the 
questions  and  taking  the  oatn  permitted  by  law  to 
be  asked  of  and  to  be  administered  to  voters  at  the  time 
of  poUing,  be  entitled  to  mark  a  ballot  paper  in  the  same 
manner  as  any  other  voter,  but  the  ballot  paper  (in  this 
Act  called  a  tendered  ballot  paper)  shall  be  of  a  colour 
differing  from  the  other  ballot  papers,  and,  instead 
of  being  put  into  the  ballot  box,  shall  be  given  to  the  pre- 
siding officer  and  endorsed  by  him  with  the  name  of  the 
voter  and  his  nmnber  in  the  register  of  voters,  and  set 
aside  in  a  separate  packet,  and  shall  not  be  coimted  by 
the  returning  officer.  And  the  name  of  the  voter  and  his 
number  on  the  register  shall  be  entered  on  a  hst,  in  this 
Act  called  "  the  tendered  votes  list."  ^ 

XXVIII.  A  voter  who  has  inadvertently  dealt  with  his 
ballot  paper  in  such  manner  that  it  cannot  be  con- 
veniently used  as  a  ballot  paper,  may,  on  delivering  to 
tlie  presiding  officer  the  ballot  paper  so  inadvertently  dealt 
with,  and  proving  the  fact  of  the  inadvertence  to  the 
siitisfaction  of  the  presiding  officer,  obtain  another  ballot 
paper  in  the  place  of  the  ballot  paper  so  dehvered  up 
(in  this  Act  called  a  spoilt  ballot  paper),  and  the 
spoilt  ballot  paper  shall  be  immediately  cancelled. 

XXIX.  The  presiding  officer  of  each  station,  as  soon  as 
practicable  after  the  close  of  the  poll,  shall,  in  the 
presence  of  the  agents  of  the  candidates,  make  up  into 
separate  packets  sealed  with  his  own  seal  and  the  seals  of 

*  See  Form  of  List,  Appendix  XVI.,  No.  18. 

'  See  Form  of  Declaration,  Appendix  XVI.,  No.  16. 

'  See  sections  24  and  26,  and  Form  of  List,  Appendix  XVI.,  No.  17. 
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such  agents  of  the  candidates  as  desire  to  aflSx  their 
seals, — 

(1.)  Each  ballot  box  in  use  at  his  station,  unopened  but 
with  the  key  attached  ;  and 

(2.)  The  unused  and  spoilt   ballot  papers,  placed  to- 
gether ;  and 

(3.)  The  tendered  ballot  papers ;  and 

(4.)  The  marked  copies  of  the  register  of  voters;  and 
the  counterfoils  of  the  ballot  papers ;  and 

(5.)  The  tendered  votes  list,  and  the  lists  of  votes 
marked  by  the  presiding  officer,  and  a  state- 
ment of  the  number  of  the  voters  whose  votes 
are  so  marked  by  the  presiding  officer  under  the 
heads  "physical  incapacity,"  "Jews,"  and 
** unable  to  read;"'  and  "the  declarations  of 
inability  to  read," 
and  shall  deliver  such  packets  to  the  returning  officer.'* 

XXX.  The  packets  shall  be  accompanied  by  a  state- 
ment made  by  such  presiding  officer,  snowing  the  number 
of  ballot  papers  entrusted  to  him,  and  accounting  for  them 
under  the  heads  of  ballot  papers  in  the  ballot  box,  unused, 
spoilt,  and  tendered  ballot  papers,  which  statement  is  in 
this  Act  referred  to  as  the  ballot  paper  account.^ 


3 


Counting  Votes, 

XXXI.  The  candidates  may  respectively  appoint 
agents*  to  attend  the  coimting  of  the  votes. 

XXXII.  The  returning  officer  shall  make  arrangements 
for  counting  the  votes  in  the  presence  of  the  agents  of 
the  candidates  as  soon  as  practicable  after  the  close  of 
the  poll,  and  shall  give  to  the  agents  of  the  caiulidates 
appointed  to  attend  at  the  counting  of  the  votes  notice 
in  vmting  of  the  time  and  place  at  which  he  will  begin  to 
count  the  same.^ 

XXXIII.  The  returning  officer,  his  assistants  and  clerks, 
and  the  agents  of  the  candidates,  and  no  other  person, 

*  See  Form  of  Statement,  Appendix  XVI.,  No.  19. 

'  See  section  2. 

'  See  Form  of  Account,  Appendix  XVI.,  No.  20. 

^  See  sub-section  (6)  of  section  20.  See  also  section  4  and  rule  54  of 
this  schedule. 

^  See  section  2.  See  also  note  2  to  section  10  of  the  Act  8  &  4  Will. 
IV.  c  76. 

R 
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except  with  the  sanction  of  the  returning  ofiBcer,  may  be 
present  at  the  counting  of  the  votes.^ 

XXXIV.  Before  tlie  returning  officer  proceeds  to 
count  the  votes,  lie  shall,  in  the  presence  of  tne  agent«  of 
the  candidates,  open  each  ballot  box,  and,  taking  out  the 
papers  therein,  shall  count  and  record  the  number  there- 
of, and  then  mix  together  the  whole  of  the  ballot  papers 
contained  in  the  ballot  boxes.  The  returning  officer, 
while  counting  and  recording  the  mmiber  of  ballot  papers 
and  counting  the  votes,  shall  keep  the  ballot  papers  with 
their  faces  upwards,  and  take  all  proper  precautions  for 
preventing  any  person  from  seeing  the  numbers  printed 
on  the  backs  of  such  papers.* 

XXXV.  The  returning  officer  shall,  so  far  as  practicable, 
proceed  continuously  with  counting  the  votes,  allowing 
only  time  for  refreshment,  and  excluding  (except  so  far  as 
he  and  the  agents  otherwise  agree)  the  hours  betwen 
seven  o'clock  at  night  and  nine  o'clock  on  the  succeeding 
morning.  During  the  excluded  time  the  returning  officer 
shall  place  the  ballot  papers  and  other  documents  relating 
to  the  election  under  nis  own  seal  and  the  seals  of  such  of 
the  agents  of  the  candidates  as  desire  to  affix  their  seals, 
and  shall  otherwise  take  proper  precautions  for  the 
security  of  such  papers  and  documents.^ 

XXXVI.  The  returning  officer  shall  endorse  "  rejected" 
on  any  ballot  paper  which  he  may  reject  as  invalid,  and 
shall  add  to  the  endorsement  "  rejection  objected  to,"  if 
an  objection  bo  in  fact  made  by  any  agent  to  his  decision. 
The  retm-ning  officer  shall  report  to  the  Clerk  of  the 
(yro^vn  in  Cliancery*  the  mmiber  of  ballot  papers  rejected 
and  not  counted  by  him  under  the  several  heads  of — 

1.  Want  of  official  mark; 

2.  Voting  for  more  candidates  than  entitled  to  ; 

3.  Writing  or  mark  by  which  voter  could  be  identified  ; 

4.  Unmarked  or  void  for  uncertainty ;  * 

and  shall  on  request  allow  any  agents  of  the  candidates, 
before  such  report  is  sent,  to  copy  it. 

XXXVII.  Upon  the  completion  of  the  counting,  the 
returning  officer  shall  seal  up  in  separate  packets  the 

*  See  section  2.  '  See  aection  2.  ^  See  section  2. 

*  See  sub-section  (6)  of  section  20,  and  sub-section  (b)  of  rule  64 
of  this  schedule. 

^  See  section  2. 
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counted  and  rejected  ballot  papers.  He  shall  not  open 
the  sealed  packet  of  tendered  ballot  papers  or  marked 
copy  of  the  register  of  voters  and  counterfoils,  but  shall 
proceed,  in  the  presence  of  the  agents  of  the  candidates, 
to  verify  the  ballot  paper  account  given  by  each  presid- 
ing officer  by  comparmg  it  with  the  number  oi  ballot 
papers  recorded  by  nim  as  aforesaid,  and  the  unused  and 
spoilt  ballot  papers  in  his  possession  and  the  tendered 
votes  list,  and  shall  reseal  each  sealed  packet  after  exami- 
nation. The  returning  officer  shall  report  to  the  Clerk  of 
the  Crown  in  Chancery  the  result  of  such  verification,^  and 
shall,  on  request,  allow  any  agents  of  the  candidates, 
before  such  report  is  sent,  to  copy  it.* 

XXXVIII.  Lastly,  the  returning  officer  shall  forward  to 
the  Clerk  of  the  Crown  in  Chancery^  (in  manner  in  which 
the  poll  books  are  by  any  existing  enactment  required  to 
be  forwarded  to  such  Clerk,  or  as  near  thereto  as  circum- 
stances admit)  all  the  packets  of  ballot  papers  in  his 
possession,  together  with  the  said  reports,  the  ballot 

Eaper  accounts,  tendered  votes  lists,  lists  of  votes  marked 
y  the  presiding  officer,  statements  relating  thereto, 
declarations  of  inability  to  read,  and  packets  of  counter- 
foils, and  marked  copies  of  registers,  sent  by  each  presid- 
ing officer,  endorsing-'on  each  packet  a  description  of  its 
contents  and  the  date  of  the  election  to  which  they  relate, 
and  the  name  of  the  county  or  borough  for  which  such 
election  was  held ;  and  the  term  poll  book  in  any  such 
enactment  shall  be  construed  to  mclude  any  document 
forwarded  in  pursuance  of  this  rule. 

XXXIX.  The  Clerk  of  the  Crown*  shall  retain  for  a 
year  all  docmnents  relating  to  an  election  forwarded  to 
him  in  pursuance  of  this  Act  by  a  returning  officer,  and 
then,  tmless  otherwise  directed  by  an  order  of  the  House 
of  Commons,  or  of  one  of  Her  Majesty's  Superior  Courts, 
shall  cause  them  to  be  destroyed. 

XL.  No  person  shall  be  allowed  to  inspect  any  rejected 
ballot  papers  in  the  custody  of  the  Qerk  of  the  Crown  in 

*  See  8ub-8ection  (5)  of  section  20,  and  sub-section  (h)  of  rule  64 
of  this  schedule. 

'  See  section  2. 

See  sub-section  (5)  of  section  20,  and  sub-section  (h)  of  rule  64 
of  this  schedule. 

*  See  sub-section  (5)  of  section  20-,  and  sub-section  (5)  of  rule  64 
of  this  schedule. 
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Chancery,  except  under  the  order  of  the  House  of  CommonB 
or  under  the  order  of  one  of  Her  Majesty's  Superior 
Co\ui;s,  to  be  granted  bv  such  court  on  being  satisfied  by 
evidence  on  oath  that  the  inspection  or  production  of  such 
ballot  papers  is  required  for  the  purpose  of  instituting  or 
maintaining  a  prosecution  for  an  offence  in  relation  to 
ballot  papers,  or  for  the  purpose  of  a  petition  questioning 
an  election  or  return ;  and  any  such  order  for  the  inspec- 
tion or  production  of  ballot  papers  may  be  made  subject 
to  such  conditions  as  to  persons,  time,  place,  and  mode  of 
inspection  or  production  as  the  House  or  court  making  the 
same  may  tliink  expedient,  and  shall  be  obeyed  by  the 
Clerk  of  the  Crown  in  Chancery.  Any  power  given  to  a 
court  by  this  rule  may  be  exercised  by  any  judge  of  such 
court  at  chambers.^ 

XLI.  No  person  shall,  except  by  order  of  the  House  of 
Commons  or  any  tribunal  havmg  cognizance  of  petitions 
complaining  of  undue  returns  or  undue  elections,  open  the 
sealed  packet  of  counterfoils  after  the  same  has  been  once 
sealed  up,  or  be  allowed  to  inspect  any  counted  ballot 
papers  m  the  custody  of  the  Clerk  of  the  Crown  in  Chan- 
cery ;  such  order  may  be  made  subject  to  such  conditions 
as  to  persons,  time,  place,  and  mode  of  opening  or  inspec- 
tion as  the  House  or  tribimal  making  the  order  may  tliink 
expedient ;  provided  that  on  making  and  carrying  into 
effect  any  such  order,  care  shall  be  taken  that  the  mode 
in  wliich  any  particular  elector  has  voted  shall  not  be  dis- 
covered imtil  he  has  been  proved  to  have  voted,  and  his 
vote  has  been  declared  by  a  competent  court  to  be 
invalid. 

XLH.  All  documents  forwarded  by  a  returning  officer 
in  pursuance  of  this  Act  to  the  Clerk  of  the  Crown  in 
Chancery,  other  than  ballot  papers  and  counterfoils,  shall 
be  open  to  public  inspection  at  such  time  and  under  such 
regulations  as  may  bo  prescribed  by  the  Clerk  of  the 
Crown  in  Chancery,  with  the  consent  of  the  Speaker  of 
the  House  of  Commons,  and  the  Clerk  of  the  Crown  shall 
supply  copies  of  or  extracts  from  the  said  documents  to 
any  person  demanding  the  same,  on  payment  of  such  fees 
and  subject  to  such  regulations  as  may  be  sanctioned  by 
the  Treasuiy.* 

*  See  sub-section  (h)  of  rule  64  of  this  schedule. 
'  See  sub-section  (6)  of  rule  64  of  this  schedule. 
^  See  sub-section  (b)  of  rule  64  of  this  schedule. 
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XL  111.  Where  an  order  is  made  for  the  production  by 
the  Clerk  of  the  Crown  in  Chancery  of  any  document  in 
his  possession  relating  to  any  specified  election,  the  pro- 
duction by  such  clerk  or  his  agent  of  the  document 
ordered,  in  such  manner  as  may  be  directed  by  such  order, 
or  by  a  rule  of  the  court  having  power  to  make  such  order, 
shall  be  conclusive  evidence  that  such  document  relates  to 
the  specified  election  ;  and  any  endorsement  appearing  on 
any  packet  of  ballot  papers  produced  by  such  Qerk  of  the 
Crown  or  his  agent  shall  be  evidence  of  such  papers  being 
what  they  are  stated  to  be  by  the  endorsement.  The 
production  from  proper  custody  of  a  ballot  paper  purport- 
ing to  have  been  used  at  any  election,  and  of  a  counter- 
foil marked  with  the  same  printed  number  and  having  a 
number  marked  thereon  in  writing,  shall  be  primA  facie 
evidence  that  the  person  who  voted  by  such  ballot  paper 
was  the  person  who  at  the  time  of  such  election  had  affixed 
to  his  name  in  the  register  of  voters  at  such  election  the 
same  number  as  the  number  written  on  such  counterfoil.^ 

General  Provisions, 

XL  IV.  The  return  of  a  member  or  members  elected 
to  serve  in  Parliament  for  any  county  or  borough 
shall  be  made  by  a  certificate  of  the  names  of  such  mem- 
ber or  members  under  the  hand  of  the  returning  officer 
endorsed  on  the  writ  of  election  for  such  county  or  borough, 
and  such  certificate  shall  have  effect  and  be  aealt  with  in 
like  manner  as  the  return  under  the  existing  law,  and  the 
returning  officer  may,  if  he  think  fit,  deUver  the  writ  with 
such  certificate  endorsed  to  the  postmaster  of  the  principal 
post  office  of  the  place  of  election,  or  his  deputy,  and  in 
that  case  he  shall  take  a  receipt  from  the  postmaster  or  his 
deputy  for  the  same ;  and  such  postmaster  or  his  deputy 
shall  then  forward  the  same  by  the  first  post,  free  of 
charge,  under  cover,  to  the  Clerk  of  the  Crown,  with  the 
words  "  Election  Writ  and  Return"  endorsed  thereon. 

XLV.  The  returning  officer  shall,  as  soon  as  possible, 
give  public  notice  of  the  names  of  the  candidates  elected, 
and,  in  the  case  of  a  contested  election,  of  the  total 
number  of  votes  given  for  each  candidate,  whether  elected 
or  not.* 

*  See  sub-section  (Jb)  of  rule  64  of  this  schedule. 

^  See  section  2,  and  note  2  to  section  10  of  the  Act  3  and  4  Will.  IV., 
cap.  76. 
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XL  VI.  Where  the  returning  officer  is  required  or  autho- 
rifled  by  this  Act  to  give  any  public  notice,  ne  shall  carry 
such  requirement  into  effect  by  advertisements,  placards, 
handbills,  or  such  other  means  as  he  thinks  best  calculated 
to  afford  information  to  the  electors.^ 

XLVII.  The  returning  officer  may,  if  he  think  fit,  pre- 
side at  any  polling  station,  and  the  provisions  of  this  Act 
relating  to  a  presiding  officer  shall  apply  to  such  returning 
officer  with  the  necessary  modifications  as  to  things  to  be 
done  hy  the  returning  officer  to  the  presiding  officer,  or  the 
presidmg  officer  to  the  returning  officer. 

XL  VIII.  In  the  case  of  a  contested  election  for  any 
county  or  borough,  the  returning  officer  may,  in  addition 
to  any  clerks,  appoint  competent  persons  to  assist  him  in 
counting  the  votes.* 

XLIX.  No  person  shall  be  appointed  by  a  returning 
officer  for  the  piurposes  of  an  election  who  has  been 
employed  by  any  other  person  in  or  about  the  election. 

L.  The  presiding  officer  may  do,  by  the  clerks  appointed 
to  assist  him,  any  act  which  he  is  required  or  autnorised 
to  do  by  tliis  Act  at  a  polling  station,  except  ordering  the 
arrest,  exclusion,  or  ejection  fi*om  the  polling  station  of 
any  person.^ 

LI.  A  candidate  may  himself  imdertake  the  duties 
which  any  agent  of  his*  if  appointed  might  have  imder- 
taken,  or  may  assist  lus  agent  in  the  performance  of  such 
duties,  and  may  be  present  at  any  place  at  which  his 
agent  may,  in  pursuance  of  this  Act,  attend. 

See  section  29  of  the  Act  8  and  4  William  IV.,  c  76. 

'  See  section  8.  '  See  sections  9  and  10. 

*  See  sub-section  (6)  of  section  20.  While  the  Ballot  Act  imposes 
secrecy  on  returning  officers,  presiding  officers,  assistants,  clerks,  and 
agents,  and  contains  precise  en&ctmonts  for  securing  it,  it  contains  no 
similar  provisions  with  reference  to  candidates  themselves,  'llie  Solici- 
tor-General and  Mr  Watson  having:  been  consulted  as  to  whether 
candidates  should  be  required  to  take  the  statutory  declaration  of  secrecy 
as  a  pre-requisite  to  being  admitted  to  the  poll,  expressed  the  following 
opinioD  : — *'*'  It  appears  contrary  to  the  spirit  of  the  act  that  a  candidate 
should  be  permitted  to  undertake  these  dutieB  without  having  first  made 
the  statutory  declaration  of  secrecy ;  but  in  the  absence  of  any  words  of 
enactment  bearing  either  directly  or  indirectly  upon  the  matter,  we 
cannot  advise  the  returning  or  election  officers  to  undertake  the  respon- 
sibility of  excluding  candidates  who  decline  to  make  such  declaration.*' 
See  Memorial  and  Opinion,  Appendix  XV. 
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LII.  The  name  and  address  of  every  agent  of  a  candi- 
date appointed  to  attend  the  counting  of  the  votes  shall 
be  transmitted  to  the  returning  officer  one  clear  day  at 
the  least  before  the  opening  of  the  poll ;  and  the  returning 
officer  may  refuse  to  admit  to  the  place  where  the  votes 
are  counted  any  agent  whose  name  and  address  has  not 
been  so  transmitted,  notwithstanding  that  his  appoint- 
ment may  be  otherwise  valid,  and  any  notice  required  to 
be  given  to  an  agent  by  the  returning  officer  may  be 
delivered  at  or  sent  by  post  to  such  address.^ 

LUX.  If  any  person  appointed  an  agent  by  a  candidate 
for  the  purposes  of  attending  at  the  polling  station  or  at 
the  counting  of  the  votes  dies,  or  becomes  incapable  of 
acting  during  the  time  of  the  election,  the  candidate  may 
appoint  another  agent  in  his  place,  and  shall  forthwith 
give  to  the  returning  officer  notice  in  writing  of  the  name 
and  address  of  the  agent  so  appointed. 

LIV.  Every  returning  officer,  and  every  officer,  clerk, 
or  agent  authorised  to  attend  at  a  polling  station,  or  at 
the  counting  of  the  votes,  shall,  before  the  opening  of  the 
poll,  make  a  statutory  declaration  of  secrecy,  in  the  pre- 
sence, if  he  is  the  returning  officer,  of  a  justice  of  the 
peace,  and  if  he  is  any  other  officer  or  an  agent,  of  a 
justice  of  the  peace  or  of  the  returning  officer ;  but  no 
such  returning  officer,  officer,  clerk,  or  agent  as  aforesaid 
shall,  save  as  aforesaid,  be  required,  as  such,  to  make  any 
declaration  or  take  any  oath  on  the  occasion  of  any 
election.* 

L  V.  Where  in  this  Act  any  expressions  are  used  requir- 
ing or  authorising  or  inferring  that  any  act  or  thing  is  to 
be  done  in  the  presence  of  the  agents  of  the  candidates, 
such  expressions  shall  be  deemed  to  refer  to  the  presence 
of  such  agents  of  the  candidates  as  may  be  authoiised  to 
attend,  and  as  have  in  fact  attended,  at  the  time  and 
place  where  such  act  or  thing  is  being  done,  and  the  non- 
attendance  of  any  agents  or  agent  at  such  time  and  place 
shall  not,  if  such  act  or  thing  be  otherwise  duly  done,  in 
anywise  invalidate  the  act  or  thing  done. 

LVI.  In  reckoning  time  for  the  purposes  of  this  Act, 
Sunday,  Christmas  day.  Good  Friday,  and  any  day  set 
apart  for  a  public  fast  or  public  thanksgiving,  shall  be 
excluded ;  and  where  anything  is  required  by  this  Act  to 

See  Bub-section  (6)  of  section  20.  *  See  section  4. 
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be  done  on  nny  day  which  falls  on  the   aboTe-mentioDed 
dayR,  Hiich  tiling  may  be  done  on  the  next  dny,  unless  it 
itt  onu  of  the  days  excluded  as  above  mentioned. 
LVII.  In  this  Act^ 

The  expression  "district  borough '"means  the  borough 
of  ftlonmouth  and  any  of  the  borou^hft  specified  in 
Schedule  £  to  tlie  Act  of  the  session  of  tne  second 
and  tliird  years  of  the  reign  of  King  William  tht 
Foiirtli,  chapter  forty-fivf,  intituled  "  An  Act  to 
amend  tlie  Representation  of  the  people  in  Eug^ 
land  and  Wales ;"  and 
The  expression  "polling  place  "  meanw,  in  the  case  of 
a  borough,  such  borough  or  any  part  thereof  in 
wliich  a  separate  booth  is  requn-ed  or  authorised 
by  law  to  be  provided  ;  and 
The  expression  "  agents  of  flie  candidates,"  used  in 
relatiim  to  a  polling  station, means  agents  appointed 
in  pursuance  of  section  eighty-five  of  the  Act  of 
the  session  of  the  sixth  and  seventh  yeai-s  of  the 
reign  of  Her  present  Majesty,  chapter  eig^hteen. 

ModifieaHons  in  Applicatum  o/  Part  One  of  Schedule  to 
Scotland. 

LVIII.  In  Scotland,  the  place  of  election  shall  be  a 
convenient  room  situate  in  the  town  in  which  the  writ 
for  the  election  would,  if  this  Act  had  not  passed,  have 
been  proclaimed. 

LIX.  In  Scotland,  tlie  candidates  may  respectively 
appoint  agents  to  attend  at  the  polling  stations.*  The 
ballot  papers  and  other  documents  other  than  the  return 
required  to  be  sent  to  and  kept  by  the  Clerk  of  the  Crown 
in  ChanceTT,  shall,  in  Scotlnnd,  be  kept  by  tlie  sheriff 
clerks  of  the  respective  comities  in  which  the  returns 
(including  those  lor  burghs)  are  made,  and  the  provisions 
of  tiiis  schedule  relating  thereto  shall  be  construed  as  if 
the  sheriff  clerk  were  substituted  for  Clerk  of  the  Crown 
in  Chancery. 

LX.  In   Scotland,  the  term   "  district  borough "  shall 

mean    the    combined    biirghs    and    towns    specified   in 

Sdiedule  E.  of  the  Act  of  the  session  of  the  second  and 

third  years  of  the  reign  of  King  William   the    Fourth, 

'  See  rule  60  of  this  Echcdnle. 

'  See  Bnb-ieotion  (6)  of  Beotion  20. 
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chapter    sixty-five,    intituled    "An   Act   to   amend    the 
"  Representation   of  the   People  in   Scotland;"   and  in 
Schedule  A.  of  the  "  Representation  of  the  People  (Scot-  31  and  32. 
land)  Act,  1868."  ^^^^^  «•  *«• 

LXI.  The  provisions  of  the  Act  of  the  session  of  the 
second  and  third  years  of  the  reign  of  King  WilHam  the 
Fourth,  chapter  sixty-five,  intituled  "An  Act  to  amend 
*  the  Representation  of  the  People  in  Scotland,''  in  so  far 
as  they  relate  to  the  fixing  and  announcement  of  the  day 
of  election,  the  interval  to  elapse  between  the  receipt  of 
the  writ  and  the  day  of  election,  the  period  of  adjourn- 
ment for  taking  the  poll  in  the  case  of  Orkney  and  Shet- 
land, and  of  the  district  of  burghs  comprising  Kirkwall, 
Wick,  Dornoch,  Dingwall,  Tain,  and  Cromarty,  and  to  the 
keeping  open  of  the  poll  for  two  conse(!utive  days  in  the 
case  of  Orknev  aiid  Shetland,  shall  remain  in  full  force 
and  effect,  anything  in  this  Act  or  any  other  Act  of  Par- 
ham  ent  now  in  force  notwithstanding;  but  nothing  herein 
contained  shall  be  construed  to  exclude  Orkney  and  Shet- 
land or  Orkney  or  Shetland,  or  the  said  district  of  burghs, 
or  any  of  the  burghs  in  the  said  district,  fi-om  any  of  the 
benefits  and  obligations  of  the  other  portions  of  this  Act 
•  •  • 

Sections  62  and  63  provide  for  "  Modifltationa  in  application  of  Part  I.  of 
Schedule  to  Ireland^ 

PART  II. 

Rules  for  MuNiciPiU.  Elections. 

LXIV.  In  the  application  of  the  provisions  of  thiH 
schedule  to  municipal  elections,  the  following  modifica- 
tions shall  be  made : — 

(a.)  The  expression  "register  of  voters"  means  the 
burgess  roll  of  the  burgesses  of  the  borough,  or, 
in  the  case  of  an  election  for  the  ward  of  a 
borough,  the  ward  list^  and  the  mayor  shall 
provide  true  copies  of  such  register  for  each 
polling  station : — ^ 

(6.)  All  ballot  papers  and  other  documents  which,  in  the 
case  of  a  parliamentary  election,  are  forwarded 
to  the  Gerk  of  the  Crown  in  Chancery,  shall  be 
delivered  to  the  town  clerk  of  the  mimicipal 
borough  in  which  the  election  is  held,  and  shall 
be  kept  by  him  among  the  records  of  the  borough ; 

'  See  section  8. 

S 
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and  the  provisions  of  part  one  of  this  schedule 
with  respect  to  the  inspection,  production,  and 
destruction  of  such  baUot  papers  and  dociunents, 
and  to  the  copies  of  such  documents,  shall  apply 
respectively  to  the  ballot  papers  and  documents 
so  m  the  custody  of  the  town  clerk,  with  these 
modifications ;  namely, 

(a.)  An  order  of  the  county  court  having  juris- 
diction in  the  borough,  or  any  part  thereof  or  of 
any  tribimal  in  which  a  mnnicipal  election  is 
questioned,  shall  be  substituted  for  an  order  of 
tne  House  of  Commons,  or  of  one  of  Her  Majesty's 
Superior  Courts;  but  an  appeal  from  such  county 
court  may  be  had  in  Uke  manner  as  in  other 
cases  in  such  county  court ; 

(ft.)  The  regulations  for  the  inspection  of 
documents  and  the  fees  for  the  supply  of  copies 
of  documents  of  which  copies  are  oirected  to  be 
suppUed,  shaU  be  prescribed  by  the  coimcil  of 
the  borough  with  the  consent  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State ;  and, 
subject  as  aforesaid,  the  town  clerk,  in  respect 
of  the  custody  and  destruction  of  the  ballot 
papers  and  other  documents  coming  into  his 
possesHion  in  pursuance  of  this  Act,  shall  be 
subject  to  the  directions  of  the  council  of  the 
borough  : 

(c.)  Nothing  in  this  schedule  with  respect  to 
tlie  day  of  the  poll  Hliall  apply  to  a  mimicipal 
election. 

Modifications  in  Application  of  Part  IL  of  Schedule  to 

Scotland, 

LXV.  In   part   two   of  tliis   schedule   as   applying  to 
Scotland — 

The  expression  "register  of  voters"  means  the  register, 

list,  or  roll  of  persons  entitled  to  vote  in  a  municipal 

election  made  up  according  to  the  law  for  the  time 

being  in  force. 

The  expression  **  county  court"  means  the  slieriflF  court. 

The  expression  "  town  clerk"  includes  the  clerk  appointed 

by  the  Commissioners  of  Police  under  the  Act  of  the 

session  of  the  tliirteenth  and  foui*teenth  years  of  tlie 

reign  of  Her  present  Majesty,  chapter  thirty-three,  in- 
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tituled  "  An  Act  to  make  more  effectual  provision  for 

"regulating  the  police  of  towns  and  populous  places  in 

Scotland,  and  for  paving,  draining,  cleansing,  lighting, 

and  improving  the  same,"  and  of  the  General  Police 

and  Improvement  (Scotland)  Act,  1862. 

.  .  .  •  • 

Section  66  providetfor  **  Modifications  in  application  of  Part  II.  of  Schedule 
to  Ireland^ 

SECOND  SCHEDULE. 

Note. — The  forms  contained  in  this  schedule,  or  forms  as 
nearly  resembling  the  same  as  circumstances  will  admit, 
shall  be  used  in  all  cases  to  which  they  refer  and  are 
applicable,  and  when  so  used  shall  be  sufficient  in  law. 

Writ  for  a  County  or  Borough  at  a  Parliamentary  Election.   *  The 

*  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  Sovereign 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  w*«y  ^ 
Faith,  to  the  t  of  the  county  [or  borough]  of  ^^ 

,  greeting :  necessary, 

t  Whereas  by  the  advice  of  our  Council  we  have  ordered  J^  ^^^  ^ 
a  Parliament  to  be  holden  at  Westminster  on  the  of^^^ 

day  of  next.     We  command  you  that,  notice  of  the  reluming 

time  and  place  of  election  being  first  duly  given,  you  do  offirer. 
cause  election  to  be  made  according  to  law  of  \lJhUto^ 

members  [or  a  member]  to  serve  m  Parliament  for  the  he  omitted 
said  coimty  [or  the  division  of  the  said  county,  «5«p<  *» 

or  the  borough,  or  as  the  case  may  be]  of  §  and  that  ^^^^^ 

you  do  cause  the  names  of  such  members  [or  member]  election. 
when  so  elected,  whether   they  [or  he]   be   present  or  §  ^^^xept 
absent,  to  be  certified  to  us,  in  our  Chancery,  without  ^J^J^^ 

delay.  Um,  insert 

Witness  ourself  at  Westminster  the  day  of  ^"^  ^  the 

in  the  year  of  our  reign,  and  in  the  year  of  ^[^  j^q. 

our  Lord  18         .  ceaawi,  or 

otherwise. 

Label  or  direction  of  Writ.  stating  the 

cause  of 
To  the  t  of  vaeancif. 

A  writ  of  a  new  election  of  members  [or  member]  for 

the  said  coimty  [or  division  of  a  county  or  borough,  or  as 

the  case  may  be~\. 

Endorsement. 

Received  the  within  writ  on  the  day  of  18 

(Signed)  A.B., 

High  Sheriff'  [or  Sheriff*,  or  Mayor,  or  as  tlie  case  may  be\. 
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Certificate  endorsed  on  the  Writ, 

I  hereby  certify,  that  the  members  [or  member]  elected 
for  in  pursuance  of  the  within- wntten  writ,  are  [or  is] 

A  B.  of  in  the  county  of  and  C.D.  oi 

in  the  county  of 

(Signed)         A.B. 
High  SheriflF  [or  Sheriff*,  or  Mayor,   or  as  the  case 
may  he^ 
Note. — A  separate  writ  will  be  issued  for  each  county  as 
defined  for  the  purposes  of  a  parliamentary  election. 

Fonn  of  Notice  of  Parliamentary  Election, 

The  returiiig  officer  of  the  of 

will,  on  the  day  of  now  next  ensuing, 

between  the  hours  of  and  ,  proceed  to  the 

*^^»     nominatiim,  and,  if  there  is  no  opposition,  to  the  election 
Bcription     ^f  ^  member  [or  members]  for  the  Siiid  county  [or  division 
of  place      of  a  county  or  borough]  at  the* 
id 


and  room. 


Forms  of  nomination  paper  may  be  obtained  at  *, 

betwL'on  llie  hours  of  and  on 

Every  nomination  paper  must  be  signed  by  two  regis- 
tered electors  as  proposer  and  seconder,  and  by  eight 
other  registered  electi)r8,  as  assenting  to  the  nomination. 

Every  nomination   paper   must   be   delivered    to    the 
returning  oflicer  by   the  candidate  proposed,   or  by  his 
proposer  and  sc'conder,  between  the  siiid  hours  of 
and  on  the  said  day  of  at 

tile  sjiid  .* 

Each  candidate  nominated,  and  his  proposer  and 
seconder,  and  one  otlier  person  selected  by  the  candidate, 
and  no  other  persons,  are  entitled  to  be  admitted  to  the 
room. 

In  the  event  of  the  election  being  contested,  the  poll 
will  take  j)lacc  on  the  day  of 

(Signed)         A.B 
Sheriff*  [or  Mayor,  a.s  the  cane  may  In*] 
day  of        .         18     . 

Take  notice,  that  all  persons  who  are  guilty  of  bril)erv, 
treating,  undue  influence,  personation,  or  other  corrupt 
practices  at  the  said  election  will,  on  conviction  of  such 
offence,  be  lial)le  to  the  penalties  mentioned  in  that  Ik*- 
half  in  **  The  Oorrui>t  Practices  Prevention  Act  1854,"  and 
the  Kallot  Act,  1872,  and  the  Acts  amending  the  Siud  Acts. 
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Fomi  of  Nomination  Paper  in  Parliamentary  Election, 

We,  the  imdersigned  A.B,  of  in  the 

of  and  CD.  of  in  the  of  , 

being  electors  for  the  of  , 

do  hereby  nominate  the  following  person  as  a  proper  per- 
son to  serve  as  member  for  the  said  in 
ParUament : 


Surname. 

Other  Names 

Abode. 

Rank, 

Profession,  or 

Occupation. 

1 

BROWN.  '  John      . 

52  George  St., 
Bristol 

Merchant. 

.              or 

JONES.    William  David 

HighKlmR,Wilts 

Esquire. 

MERTON. 

or 

Hon.   George 
Travis,    com- 
monly   called 
Viscount. 

Swanworth, 
Berks 

Viscount. 

SMITH. 

or 

Henry  Sydney 

72  High  Street, 
Bath 

Attorney. 

(Signed) 


A.B. 
CD. 


We,  the  undersigned,  being  registered  electors  of  the 

,  do  nereby  assent  to  the  nomination  of  the 
above-mentioned  John  Brown  as  a  proper  person  to  serve 
as  member  for  the  said  in  Parliament. 

(Signed)        F.F.  of 

G.H.  of 
I  J.  of  ' 
K,L.  of 
M.N.  of 
O.P.  of 
Q.R.  of 
S.  T.  of 

Note. — Where  a  candidate  is  an  Irish  peer,  or  is  com- 
monly known  by  some  title,  he  may  be  described  by  his 
title  as  if  it  were  his  surname. 


[140] 


Appendix  XIII. 


[35  k  36  Vict.  c.  33. 


Form  of  Nomination  Paper  in  Municipal  Election, 

Note. — The  form  of  nomination  paper  in  a  municipal 
election  shall  as  nearly  as  circumstances  admit  be  the 
same  as  in  the  case  of  a  parliamentary  election.^ 


Counter- 
foil 
No. 

Note: 
The  eoun- 
terfoU  it  to 
kate  a 
nvmber  to 
correspond 
teith  that  on 
the  bad  of 
the  Ballot 
Paper, 


)yio 


!^ 


-»i:vf«- 


W^ 


Tonn  of  Ballot  Paper, 
Form  of  Front  of  Ballot  Paper. 


BROWN 

(John  Brown,  of  52  Geoi-ge  St., 
Bristol,  Merchant.) 


JONES 

(William  David  Jones,  of  High 
Ehns,  Wilts,  Esq.) 


MERTON 

(Hon.  George  Tmvis,  commonly 
called  Viscount  Mei-ton,  of 
Swanwoi-th,  Berks.) 


SMITH 

(Henry  Sydney  Smith,  of  72  High 
Street,  Bath,  attorney.) 


Form  of  Back  of  Ballot  Paper. 


No. 


county  [or  borough  or  ward]. 


Election  for 
18     . 

Note. — The  number  on  the  Imllot  paper  is  to  correspond 

with  that  in  the  counterfoil. 


'  The  provisions  of  this  act  and  the  rchitive  form  do  not  apply  to  the 
nomination  of  can<lidates  at  municipal  elections  in  Scotland.  See  note 
to  section  1. 
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Directions  as  to  printing  Ballot  Paper. 

Nothing  is  to  be  printed  on  the  ballot  paper  except  in 
accordance  with  this  schedule. 

The  surname  of  each  candidate,  and  if  there  are  two  or 
more  candidates  of  the  same  surname,  also  the  other 
names  of  such  candidates,  shall  be  printed  in  large  charac- 
ters, as  shown  in  the  form,  and  the  names,  addresses,  and 
descriptions,  and  the  number  on  the  back  of  the  paper, 
shall  be  printed  in  small  characters. 


Form  of  Directions  for  the  Guidance  of  the  Voter  in  voting, 
which  shall  be  printed  in  conspicuous  Characters,  and 
placarded  outside  every  Polling  Station  and  in  every 
Compartment  of  every  Polling  Station. 

The  voter  ma\  vote  for  candidate     . 

The  voter  will  go  into  one  of  the  compartments,  and, 
with  the  pencil  provided  in  the  compartment,  place  a  cross 
on  the  right-hand  side  opposite  the  name  of  each  candi- 
date for  whom  he  votes,  tnus  Y 

The  voter  ^vill  then  fold  up  the  ballot  paper  so  as  to 
show  the  official  mark  on  the  back,  and  leaving  the 
compartment  will,  ^'ithout  shoiving  the  front  of  the 
paper  to  any  person,  show  the  official  mark  on  the  back 
to  the  presiding  officer,  and  then,  in  the  presence  of  the 
presiding  officer,  put  the  paper  into  the  BaUot  box,  and 
forthwith  quit  the  polling  station. 

If  the  voter  inadvertently  spoils  a  ballot  paper,  he  can 
return  it  to  the  officer,  who  will,  if  satisfied  of  such 
inadvertence,  give  him  another  paper. 


If  the  voter  votes  for  more  than  candidate  ,  or 

places  any  mark  on  the  paper  by  which  he  may  be  after- 
wards identified,  his  ballot  paper  will  be  void,  and  will 
not  be  counted. 

If  the  voter  takes  a  ballot  paper  out  of  the  polling 
station,  or  deposits  in  the  ballot  box  any  other  paper  than 
the  one  given  him  by  the  officer,  he  will  be  guilty  of  a 


[142]  Appendix  XIII.        ps  &  se  vict.  c.  83. 

misdemeanour,  and  be  snlyect  to  iniprieonment  for  any 
term  not  exceeding  six  months,  with  or  without  hard 
labour. 

Note. — These  directions  shaU  be  illustrated  by  examples 
of  the  ballot  paper. 


Form  of  SfMniory  Declaration  of  Secrecy, 

I  solemnly  promise  and  declare,  That  I  will  not  at  this 
election  for  do  anything  forbidden  by  section 

four  of  The  Ballot  Act,  1872,  which  lias  been  read  to  nie. 

Note. — The  section  must  be  read  to  the  declarant  by 
the  person  taking  the  declaraticm. 


Form  of  Declaration  of  inability  to  read. 

I,  A.B.,  of  ,  being  numbered  on  the 

Register  of  Voters  for  the  county  [or  borough]  of 
do  hereby  declare  that  I  am  miable  to  read. 

A.B.,  his  mark 

day  of 
I,  the  undersigned,  being  the  presiding  officer  for   the 

polling  station  for  the  county  [or  borough] 
of  ,  do  hereby  certify  that  the  above 

declaration,  having  been  first  read  to  the  above-named 
A.B.,  was  signed  by  him  in  my  presence  with  his  mark. 

Signed  CD., 
Presiding  officer  for  polling 

station  for  the  county  [or  borough] 
of 

day  of 

The  Third  Schedule  gpec.lfta  "  ProvUions  of  Rerjitration  AcU  [EaglUh  and 
/ri«h]  referred  to  in  Part  HI.  of  the  forrgoin/j  Act." 


The  Fourth  Schedule  specifies  "  Acts  relating  to  England. 


»» 


[Fifth  Schedule. 
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FIFTH    SCHEDULE. 
Acts  relating  to  Scotland. 

m 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the 
words,  section,  or  other  part  first  or  last  mentioned,  or  other- 
wise referred  to  as  forming  the  beginning,  or  as  forming  the 
end  of  the  portion  comprised  in  the  description  or  citation. 


Session  ftnd 
Chapter. 

2&  3  Will  4. 
c.  65. 


Tide  of  Act. 


An  Act  to  amend  the 
representation  of  the 
people  in  Scotland. 


Extent  of  KepeaL 


Sections  twenty-four  and 
twenty  -  five  ;  section 
twenty  six  ;  section 
twenty-seven  from  the 
words  **and  each  sub- 
"  stitute  80  superintend- 
"ing"  to  the  end  of  that 
section;  section  twenty- 
eight  from  the  words 
"and  shall  within  three 
"days"  to  the  end  of 
that  section ;  section 
twenty-nine  the  words 
"  the  market  cross  or 
"  some  other  convenient 
"  and  open  place  in  or 
"  immediately  adjoin- 
*•  ing,"  and  from  the 
words  "  and  if  no  more 
"  than  one  candidate  " 
to  the  end  of  that  sec- 
tion ;  section  thirty  the 
words  "  the  market 
"cross  or  some  other 
"  convenient  and  open 
"place  in  or  immedi- 
"  ately  adjoining,"  and 
from  the  words  "  and 
"  if  no  more  candi- 
"  dates  "  down  to  the 
words  "  Saturdays  and 
"  Sundays,"  and  from 
the  words  "and  the 
"  Sheriff  who  proclaim- 
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SesRion  and 
Chapter. 


13  &  14  Vict 
c.  33. 


16  &  17  Vict, 
c.  28. 


18  &  19  Vict, 
c.  24. 


24  &  25  Vict, 
c.  83. 


25  &  26  Vict. 
c.  101. 


28  <k  29  Vict, 
c.  92. 


Title  of  Act. 


An  Act  to  make  more 
effectual  provision  for 
regulating  the  police  of 
towns  and  populous 
places  in  Scotland,  and 
for  paving,  draining, 
cleansing,  lighting,  and 
improving  the  same. 


Extent  of  Repeal 


Sections  seven  to  eleven 
and  thirteen  to  twentj- 
six,  sections  twenty- 
nine  and  thirty,  so  far 
as  their  provisions  are 
inconsistent  with  the 
provisions  of  this  Act, 
and  schedules  (A.),  (B.), 
and  (C.) 


An  Act  to  amend  the  Sections  one  and  ten. 
law  as  to  taking  the 
poll  at  elections  of 
members  to  serve  in 
Parliament  for  Scot- 
land. 


An  Act  tJie  title  of  which 
begins  tmth  the  words 
"  An  Act  to  amend  an 
"  Act,"  and  ends  with 
tJie  words  "  in  county 
"  elections  in  that 
"  country.'' 

An  Act  to  amend  the 
law  regarding  tlie  re- 
gisti-ation  of  county 
voters  in  Scotland. 


An  Act  tJie  title  of  which 
heyhis  with  the  words 
"An  Act  to  make  more 
"  effectual  provision  for 
"  regulatingthepolice," 
and  ends  with  tJie  words 
"  and  also  for  promot- 
*'  ing  the  public  health 
"thereof" 

An  Act  to  shoi-ten  the 
time  for  tlio  election  of 
members  for  the  Ayr 
district  of  Burghs. 


The  whole  Act. 


Schedule  (D.)  annexed  to 
the  Act  from  the  words 
"and  that  I  am  pos- 
sessed," to  the  end  of 
the  said  schedule. 

Sections  forty-six,  forty- 
seven,  and  fifty,  so  far 
as  their  provisions  are 
inconsistent  with  the 
provisions  of  this  Act. 


The  whole  Act. 
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Session  and 
Chapter. 


31  <k  32  Vict. 
c.  48. 


31  &  32  Vict, 
c.  58. 


Title  of  Act 


Extent  of  Repeal 


An  Act  for  the  amend- 
ment of  the  represen- 
tation of  the  people  in 
Scotland. 


An  Act  the  title  of  which 
begins  toith  the  words 
"  An  Act  to  amend  the 
"  law  of  registration," 
^^and  ends  with  the 
wordi  "  other  purposes 
**  relating  thereto." 


Section  twenty-four  from 
the  words  "  and  in  the 
**  case  of  a  poll  being 
"  demanded "  to  the 
words  *'  the  said  Sheriff 
"  of  the  county  of 
"  Peebles ; "  and  sec- 
tions forty  -  four  and 
fifty-four  j  and  section 
fifty  -  nine  fi*om  the 
words  '*  oath  of  posses- 
"sion"  to  the  end  of 


that  section. 


Section  thirteen. 


The  Sixth  Schedule  specifies  **  Acts  relating  to  Irdandr 
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ANNO  TEBTIO 


GEORGII    IV.    REGIS. 


CAP.  XCI. 


An  Act  for  regulating  the  Mode  of  accounting  for 
THE  Common  Good  and  Revenues  of  the  Royal 
Burghs  of  SCOTLAND.— [29th  July  1822.] 

WHEREAS  it  is  expedient  that  regular  Accounts  should 
be  annually  stated  and  exhibited  of  the  Common  Good  of 
the  Royal  Burghs  of  Scotland,  showing  the  Property  and 
Funds  as  well  as  the  Incumbrances  aflfecting  the  same, 
and  the  Receipts  and  Disbursements  in  every  Year ;  and 
that  Regulations  should  be  made  concerning  the  Sale  or 
Letting  of  any  Part  of  the  Property  of  the  said  Royal 
Burghs,  and  the  granting  Securities  upon  the  same  ;  and 
that  Provision  should  be  made  for  preventing  and  redress- 
ing any  Error  or  Wrong  that  may  be  committed  in  the 
Administration  of  the  Common  Good  of  the  said  Burghs, 
or  in  collecting  the  Cess  or  any  local  Tax  or  Imposition 
within  the  same  :  And  whereas  it  is  also  expedient,  where 
the  Management  of  the  Fimds  of  any  Charity  is  ex- 
clusively intrusted  to  the  Magistrates  and  Town  Council 
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of  any  Burgh,  or  exclusively  to  any  Number  of  them,  that 
an  Account  should  be  regularly  stated  and  exhibited  of 
the  said  Funds,  and  Administration  thereof:  Be  it  there- 
fore enacted  by  the  King's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,   and    Commons,    in  this  present    Parliament 
assembled,  and  by  the  Authority  of  the  same.  That  from  Account 
and  after  the  passing  of  this  Act,  a  particular  Account  of  ^^  *^®  K®- 
the  Common  Good  and  Revenues  of  every  Royal  Burgh  ^^Bwrfis, 
of  Scotland,  made  up  to  the  Day  preceding  the  general  spcifying 
annual  Election  of  Magistrates  in  each  Burgh,  shall  be  *^®  ^"^i* 
annually  stated  and  deposited  in  the  Manner  directed  by  h^in 
this  Act ;    which   Account  shall  be  so  made  out  as  to  mentioned, 
exhibit  a  complete  State,  showing  the  Common  Good  of  8J>*Jl^ 
each  Burgh,  classed  under  different  Heads,  specifying  as  JJ^^^y 
well  the  Amount  of  the  Debt  or  Debts  owing  by  each 
Burgh,  as  the  Property  thereof;  also  the  Amount  of  each 
Branch   of  Revenue,   distinguishing  how  much  thereof 
shall  have  been  received,  and  how  much  thereof  shall  be 
in  arrear  or  remaining  unpaid  at  the  Date  of  such  Ac- 
count; also  the  Amount  of  all  Sums  received,  or  Loans 
contracted  for.  Annuities  granted,  and  Sums  received  in 
consideration  thereof,  or  on  Sale  or  Alienation  of  Pro- 
perty, distinguishing  the  same  from  the  ordinary  Revenue ; 
aifd    also    showing   every    Sum  paid,   and   every    Sum 
remaining  unpaid    for    or  by  reason   of    any  Expence 
incurred  during  the  Year  for  which  such  Accoimt  shall 
be  so  made  out;    distinguishing  the  fixed  or  ordinary 
from  the   casual    or    incidental    Expenditure,   and   also 
showing    all    cautionary    Obligations,   positive   or   con- 
ditional,   incurred    by   or    on  account  of    such   Burgh, 
distinguishing  such  as  shall  have  been  incurred  during 
the  Year ;  and  every  such  Account  shall  be  certified  by  . 
the  Provost  or  acting  Chief  Magistrate  of  the  Burgh  for  be  certified 
that  Year,  in  Words  or  to  the  Effect  following  :  by  thePro- 

"  I  Provost  [or,  as  the  case  may  be,  ^^*^- 

**  acting  Chief  Magistrate,  for  the  Period  between  the  c^^^^ 

Day  of  and  the  Day 

of  AS  THE   CASE  MAY  be]  of  the  Burgh  of 

hereby  certify.  That  this  Account  con- 
tains a  true  and  complete  State  of  the  whole  Property 
and  Funds  belonging  to  the  said  Burgh,  and  of  the 
"  Debts  due  to  and  by  the  Corporation  thereof,  at  this 
Date ;    and  also   a   true   and  complete   State   of  the 


« 


ii 
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"  Revenue  and  Expenditure  of  the  said  Burgh,  and  of 
"  the  cautionary  ObUgations  aflfecting  the  same,  to  the 
best    of    my    Knowledge    and    Belief,    during    Year 
commencing  on   the  and   ending  on  the 

**  Witness  my  Hand  this 

«'  Day  of  in  the  Year  ." 

• 

Pexudbrin      II.  And  be  it  enacted.  That  if  such  annual  Account 

S'^w     shall  not  be  made  out  and  deposited  in  the  Manner  and 

^^^^     at  the  Time  herein  directed,  the  Provost,  Magistrates,  and 

Members  of  the  Tt)wn  Council  of  any  Royal  Burgh  failing 

or  neglecting  to  make  out  and  deposit  such  Account,  shall 

severally  be  subject  to  a  Penalty  not  exceeding  Fifty 

Pounds  each ;  to  be  recovered,  with  Costs  of  Suit,  upon 

Information  to  the  Court  of  Exchequer,^  at  the  Suit  of  any 

Three  or  more  Burgesses  of  such  Burgh;  One  Half  of 

which  Penalty  shall  go  to  the  Common  Good  of  the  said 

Burgh,  and  the  other  Half  shall  go  to  the  Burgesses 

Buing  for  the  same,  or  shall  be  appUed  to  such  Purpose  as 

the  said  Court  shall  think  fit,  in  whole  or  in  part»  as  the 

said  Court  shall  direct. 

iMpection      HI.  And  be  it  enacted.  That  every  such  annual  Account 
tobe'^™'*'  shall  be  deposited  in  the  Office  of  the  Town  Clerk  of  the 
allowed  to  Burgh  to  which  it  appertains,  witliin  Three  Months  after 
the  Bur-     the  annual  Election  of  the  Magistrates  thereof;  and  such 
f^^^^^-       Account  Bliall   remain  there   for  Thirty  Days  after   the 
Expiration  of  the  said  Tliree  Months,  open  to  the  In- 
spection   of  the   Burgesses,   who   may   state   Objections 
thereto  in  Writing,  either  during  that  Time  or  within  Two 
Months  after  the  Expiration  (»f  the  said  Thirty  Days,  and 
Complaint  be  entitled  to  call,  in  Writing,  for  the  Production  of  any 
™ftH  ^      particular  Vouchers ;  and  if  upon  such  Objections  being 
BaroiiB  of    made,  the  Party  or  Parties  making  the  same  shall  not  be 
Exchequer,  satisfied  with  the  Explanations  which  may  or  shall   be 
thereupon  given,  it  shall  and  may  be  lawful  for  any  Three 
or  more  Burgesses  of  such  Burgh,  within  Three  Calendcar 
Months  after  the  Expiration  of  the  said  Thirty  Days,  to 
make  Complaint  iu  Writing  to  the  Barons  of  the  Court  of 
Exchequer  in  SCOTLAND,^  who  shall  proceed  to  determine 
the  same  in  a  summary  ilanner,  and  to  make  and  establish 

*  By  section  1  of  the  Act  19  &  20  Victoria,  cap.  50,  the  Court  of 
Session  is  constituted  the  Court  of  Exchequer  in  Scotland. 

'  See  note  to  section  2. 


3  George  IV.  c.  91.]  APPENDIX  XIV.  [151] 

such  Rules  and  Regulations  as  to  the  said  Barons  shall 
seem  meet,  for  hearing  and  determining  all  Matters  that 
may  come  before  them  upon  such  Complaints :  Provided 
always,  that  no  Objection  shall  be  stated  in  any  such 
Complaint,  that  had  not  been  previously,  during  the  Time 
above  mentioned,  stated  in  Writing,  to  the  Accounts, 
unless  upon  sufficient  Cause  shown,  to  tho  Satisfaction 
of  the  said  Barons,  why  such  Objection  was  not  then 
stated. 

IV.  And  be  it  enacted,  That  where  the  Magistrates  and  Where 
Members  of  the  Town  Council  of  any  Burgh,  or  any  Num-  ^^^ 
ber  of  them,  are  the  sole  Trustees  for  any  Charity,  Foun-  Trusted 
dation,  or  l^ortification,  then  and  in  every  such  Case,  an  for  any 
Account  shall  be  annually  stated  and   certified  in   the  Charity,  an 
Manner  herein-before  directed,  distinct  from  the  Account  theFmidB 
relative  to  the  Common   Good   and   Revenues   of  such  thereof 
Biu-gh  ;  and  such  Account  relative  to  such  Charity,  Foun-  f^*^  ^ 
dation,  or  Mortification,  shall  be  deposited  in  the  To^vn  annually 
Clerk's  Office  as  aforesaid,  at  the  same  Time  that  the  for  Inapec- 
annual  Account  relative  to   the  Common  Good   of  the  ^^^ 
Burgh  shall  be  deposited  there,  and  shall  be  open  to  the 
Inspection  of  the  Burgesses;  and  if  such  annual  Account  Penalty  for 
relative    to   such   Charity,  Foundation,  or  Mortification,  Neglect 
shall  not  be  so  stated  and  deposited,  then  the  Magistrates 

and  Members  of  the  Town  Council  of  such  Burgh,  or  such 
Number  of  them  as  shall  be  Trustees  for  such  Charity, 
Foundation,  or  Mortification,  shall  severally  be  subject  to 
a  Penalty  of  Fifty  Poimds  each,  to  be  recovered  and 
applied  as  the  said  Penalty  upon  any  Provost,  Magistrates, 
and  Members  of  the  Town  Council  of  any  Burgh,  neglect- 
ing to  state  and  deposit  an  annual  Account  tho  Common 
Good  thereof  in  the  Manner  herein  directed,  may  be 
recovered  and  applied. 

V.  And  be  it  enacted.  That  the  Magistrates  and  Cotmcil  Regula 
of  eveiy  Royal  Burgh   shall   hereafter   cause   all   Feus,  ^^^  ^  ^ 
Alienations,  or  Tacks  for  more  than  One  Year,  of  any  ^^^^ 
Heritable  Property,  being  Part  of  tho  Common  Good  of  tions. 
such  Burgh,  or  Tacks  of  the  Common  Good,  to  proceed  by 
Public  Roup  or  Auction,  of  which  Public  Notice  shall  be 
given  by  Advertisement,  published  once  at  least  Twenty 

Days  preceding  tho  Day  of  Roup  or  Auction,  in  some 
Newspaper  printed  in  such  Burgh,  if  any  such  Newspaper 
is  there  printed,  and  if  no  such  New^spaper  is  there  panted, 

U 
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then  in  some  Newspaper  published  in  the  County  wherein 
such  Burgh  is  situated,  or  if  no  such  Newspaper  is  pub- 
lished in  such  County,  then  in  a  Newspaper  published  in 
the  next  adjoining  County  or  Counties,  in  Circulation  in 
such  Burgh,  and  also  by  wi-itten  or  printed  Notices  affixed 
and  continued  upon  at  least  Three  conspicuous  Places  in 
the  said  Burgh,  of  which  the  Door  of  the  principal  Church 
shall  be  one,  at  least  Twenty  Days  preceding  the  Day  of 
such  Roup  or  Auction. 

In  cftses         VI.  Provided  always,  and  be  it  enacted,  That  no  such 
of  Feus  or  Notice  of  Feus  or  Alienations  shall  be  given,  until  an  Act 
tioM^Act   ^f  ^'^^  Town  Council  shall  be  made,  specifying  the  Particu- 
of  CouncU  lars  thereof;  and  provided  also,  that  such  Notice  of  Sale 
to  be  pre-    as  is  herein  directed  in  a  Newspaper,  shall  be  for  the  first 
made^and  1'"^®   given   during  an  Exchequer  Term,^  and  at  least 
Exchequer  Twelve  Days  before  the  End  of  such  Term,  in  order  that 
Term  to     tlio  Court  of  Exchequer  may  grant  an  Injunction,  upon 
in  nrene.   Application  made  for  that  Purpose  by  any  Tliree  Burgesses, 
against  the  proceeding  to  make  any  such  Feu  or  Aliena- 
tion, if  it  shall  appear  proper  to  the  said  Court  so  to  do ; 
and  which  Injunction  the  said  Court  is  hereby  empowered 
to  grant,  or  otherwise  to  do  in  the  Matter  of  any  such 
Application  as  to  the  said  Court  shall  seem  just. 

Collector         ^^^*  ^^^  ^^  ^^  further  enacted,  That  in  future  every 
to  specify    Collector  or  other  Person  employed  in  the  Collection  or 
Puqiose  of  levying  of  Cess,  Stent,  or  any  local  Tax  or  Imposition 
orcoilec^  leviable  within  any  Royal  Burgh  in  SCOTLAND,  shall  separ- 
tion  iu        ately  and  distinctly  specify  in  every  Receipt  to  be  given 
every  Re-    for  the  Same,  for  what  Purpose,  by  what  Authority,  and 
ceipt  to  be  ^^^  what  Rate,  or  accordiner  to  what  Rule  every  such  Sum 
or  Imposition  is  demanded  from  the  Burgesses  and  Inhabi- 
Penalty      tants  of  such  Burgh,  under  a  Penalty  not  exceeding  Ten 
Pounds   for   each  Offence  ;    One  Half  to  be  paid  to  the 
Informer,  and  the  other  Half  to  go  to  the  Common  Good 
of  the  Burgh  ;  to  be  recovered  with  Costs  of  Suit  in  the 
same  Way  and  Manner  as  any  Penalty  against  any  Pro- 
vost, llag'istrates,  or  Members  of  the  Town  Council  may 
be  recovered  by  this  Act. 

*  By  section  26  of  the  Act  19  and  20  Victoria,  cap.  5(),  it  is  enacted 
as  follows,  "  That  part  of  the  winter  sittinjj  of  the  Court  of 
Session  which  precedes  the  Christmas  recess,  and  that  part  of  such 
sittings  which  follows  such  recess,  and  the  summer  sittings  of  the  Court 
of  Session  shall  be  held  to  correspond  with  the  terms  heretofore  observed 
in  the  Court  of  Exchequer." 
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VIII.  And  be  it  enacted,  That  if  any  Feus  or  Alienations,  Penalty  in 
or  Leases  for  more  than  One  Year,  of  any  Part  of  the  the  Event 
Heritable  Property,  or  Tacks  of  the  Common  Good  of  any  ^j?®^  ^ 
such  Burgh,  shall  be  made  otherwise  than  by  Public  Eoup  tiona  being 
or  Auction,  or  without  such  Notice  as  aforesaid,  then  the  made 
Provost,  Magistrates,  and  Members  of  the  Council  of  such  ^^'J^^ 
Burgh,  making,  authorising,  or  directing  any  such  Feus,  public 
Alienations,  Leases,  or  Tacks,  or  being  otherwise  instru-  Auction, 
mental  therein,  shall  severally  forfeit  a  Sum  not  exceeding 

Fifty  Poimds  each ;  to  be  recovered  and  applied  as  the 
said  Penalty  upon  any  Provost,  Magistrates,  or  Members 
of  the  Town  Council  of  any  Burgh,  neglecting  to  state 
and  deposit  an  annual  Account  of  the  Common  Good 
thereof,  in  the  Manner  herein  directed,  may  be  recovered 
and  applied;  and  it  is  hereby  declared,  that  all  such  Feus, 
Alienations,  Leases,  or  Tacks,  made  otherwise  than  by 
Public  Eoup  as  before  directed,  shall  be  altogether  void 
and  null,  save  and  except  in  the  Case  herein-before 
provjided. 

IX.  And  be  it  further  enacted.  That  in  all  Cases  in  ProvisionB 
which  a  Complaint  is  allowed  to  be  made  to  the  Court  of  ^  ^  C^**- 
Exchequer^  under  this  Act,  it  shall  and  may  be  lawful  for 

the  said  Court  to  find  and  adjudge  either  the  Party  or 
Parties  complaining  or  complained  of  Uable  in  Costs, 

X.  And  be  it  further  enacted.  That  in  the  Event  of  no  No  Com- 
Complaint  being  made  to  any  annual  Account  within  the  P^°**^ 
Time  herein  limited,  it  shall  not  be  competent  thereafter  ^  jij^ted  ^ 
to  complain  to  such  Court  in  regard  to  such  Account.  Time. 

XL  And  be  it  further  enacted.  That  it  shall  not  be  law-  no  Debt 
ful  for  the  Magistrates  or  the  Town  Council  of  any  Burgh,  to  be  con- 
to  contract  any  Debt,  grant  any  ObHgation,  make  any  ^^^^J**^' 
Agreement,  or  enter  into  any  Engagement,  which  shall  previous 
have  the  Eflect  of  binding  them  or  their  Successors  in  Act  of 
Office,  unless  an  Act  of  Council  shall  have  been  previously  ^<^"'*<^"- 
made  in  that  behalf;  and  any  such  Contract,  Obligation, 
Agreement,  or  Engagement,  made  or  entered  into  without 
such  Act  of  Council,  shall  be  void  and  null  as  against  the 
Common  Good  of  the  Burgh,  or  the  succeeding  Magistrates 
or  Town  Council  thereof,  without  prejudice,  nevertheless, 
to  the  personal  LiabiUty  and  Responsibility  of  the  Persons 
by  whom  the  same  may  have  been  made  or  entered  into. 

*  See  note  to  section  2. 
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Penalties  XII.  And  be  it  further  enacted,  That  any  Penaltiea  and 
andEx-^^^  ExpcncBS,  in  which  any  Magistrates  or  Members  of  the 
to  be  paid  Town  Council  of  any  Royal  Burgh  may  be  personally 
from  the  subjected  by  virtue  of  this  Act,  or  any  Part  thereof,  shall 
GocS!*^     on  no  account  be  paid  from  or  taken  out  of  the  Common 

Good  or  Revenue  of  such  Burgh :  Provided  always,  that 
jjg^j^j^  tlie  Parties  making  any  Complaint,  or  bringing  any  Infor- 
nizance  to  mation  under  this  Act,  shall  within  Eight  Days  after  the 
be  entered  game  shall  be  made  or  brought  as  aforesaid,  enter  into  a 
^^g  ^^  Recognizance  to  pay  Costs  of  Suits  in  case  the  same  shall 

be  awarded. 
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APPENDIX  No.  XIV  A. 


ANNO  TRICESmO  NONO 

VICTORIA     REGINiE. 


CAP.  XII. 

An  Act  to  assimilate  the  Law  of  Scotland  to  that 
OF  England  respecting  the  creation  of  Bur- 
gesses.— [Ist  June  1876.] 

WHEREAS  an  Act  was  passed  in  the  fifth  and  sixth 
year  of  His  Majesty  William  the  Fourth,  chapter 
seventy-six,  intituled  **  An  Act  to  provide  for  the  regu- 
lation of  Municipal  Corporations  in  England  and 
Wales:" 

And  whereas  another  Act  was  passed  in  the  thirty- 
second  and  thirty-third  year  of  Her  Majesty,  chapter 
fifty-five,  amending  the  same: 

And  whereas  it  is  expedient  to  aUssimilate  the  law  of 
Scotland  in  some  respects  to  the  law  of  England  as 
regards  the  creation  of  burgesses : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adWce  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Jrarliament  assembled,  and  by  the  authority  of 
the  same : 

I.  Every  person  in  Scotland  of  full  age,  liable  to  be  Q^alifica- 
rated   for  the  relief  of  the   poor,  who   at  the  term   of  ^^^^ 
Whitsunday  one  thousand  eight  hundred  and  seventy- 
six,  or  any  succeeding  term  of  Wliitsunday  in  any  year, 
shall  have   occupied   any   house,   warehouse,   coimting- 
house,  shop,  or  otner  building  within  any  burgh  in  which 
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there  are  burgesses,  during  the  whole  of  that  year,  and 
the  whole  of  the  two  preceding  years,  and  who,  during 
the  time  of  such  occupation,  shall  have  been  an  in- 
habitant householder  within  the  said  burgh,  and  who 
shall  have  been  rated  in  respect  of  such  premises  so 
occupied  within  the  burgh  to  all  rates  made  for  the  rehef 
of  the  poor  of  the  parish  wherein  such  premises  are 
situated  during  the  time  of  his  occupation  as  aforesaid, 
and  who  shall  have  paid,  on  or  before  the  last  term  of 
Whitsunday  as  aforesaid,  all  such  rates,  together  with 
all  burgh  rates,  if  any,  as  shall  have  become  payable 
in  respect  of  the  said  premises,  except  such  as  shall  have 
become  payable  within  six  calendar  months  next  before 
the  said  last  term  of  Whitsunday,  shall  be,  subject  to  the 
conditions  hereinafter  contained,  a  burgess  of  such 
burgh,  so  long  as  such  person  shall  occupy  premises, 
and  be  rated  and  pay  rates  in  manner  aforesaid  within 
the  same :  Provided  that  the  premises  in  respect  of 
the  occupation  of  which  any  person  shall  have  been  so 
rated  need  not  be  the  same  premises  or  in  the  same 
parish,  but  may  be  different  premises  in  the  same  parish 
or  different  parishes :  Provided  also,  that  no  person 
being  an  alien,  and  no  person  who,  within  twelve 
calendar  months  next  before  the  last  term  of  Whit- 
sunday, shall  have  received  parochial  relief,  or  any 
pension  or  charitable  allowance  from  the  town  council 
revenues  of  such  burgh,  or  from  any  corporate  body 
within  the  same,  shall  by  virtue  of  this  Act  be  held  to 
be  a  burgess  of  such  burgh  so  long  as  he  continues  to 
receive  such  pension  or  charitable  allowance :  Provided 
further,  that  no  person  shall  be  disqualified  from  being  a 
burgess  as  aforesaid  by  reason  that  any  child  of  such 
person  shall  have  been  admitted  and  taught  within  any 
endowed  school. 

Saving.  II.  Nothing  herein  contained  shall  interfere  with  any 

law  or  legal  usage  by  which  burgesses  are  now  created 
or  admitted  in  any  burgh,  or  give  or  imply  any  right 
or  title  to  or  interest  in  any  merchants  house  or  trades 
house,  or  any  patrimonial  lands,  common  or  other 
properties,  funds,  or  revenues  of  any  of  the  guilds,  bur- 
gesses of  guild,  crafts,  or  incorporations  of  the  burgh, 
or  to  or  in  any  burgess  acres,  or  any  grazing  rights 
connected  therewith,  or  any  mortifications  or  benefactions 
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for  behoof  of  the  members  of  such  guilds,  burgesses  of 
guild,  crafts,  or  incorporations,  or  of  their  families,  or 
any  right  of  management  thereof,  or  any  membership 
in  any  of  the  said  guilds,  burgesses  of  guild,  crafts,  or 
incorporations,  or  of  such  burgess  acres:  Provided  that 
the  widows  and  children  of  burgesses  admitted  under 
this  Act,  and  who  may  die  during  the  period  of  their 
burgess-ship,   shall   have   and   enjoy  all  the  rights  and 

Erivileges   which   the   widows  and    children   oi    simple 
urgesses  created  or  admitted  in  any  other  manner  now 
enjoy  by  the  law  and  practice  of  Scotland. 

III.  Whereas  the  effect  of  this  Act  may  be  to  reduce  Commuta- 
the  produce  of  the  petty  customs  or  duties  leviable   in  ^^^^  ^^ 
any   burgh :   Be   it   enacted,  that  in   the   event   of  the  ^toma. 
magistrates   and    council   of    such    burgh    resolving    in 
terms  of  the  Act  passed  in  the  thirty-third  and  thirty- 
fourth  years  of  the  reign  of  Her  Majesty,  chapter  forty- 
two,   to   abolish  such    petty    customs    and    duties   and 
in  lieu  thereof  to  levy,  by  way  of  assessment,  a  rate  or 
rates  not  exceeding  the  rate  or  rates  mentioned  in  the 
said  Act,  calculated  to  yield  in  the  whole  in  the  year 
an  amount  equal  to  the  nett  yearly  amount  of  such  petty 
customs,  it  shall  be  lawful  to  calculate  such  nett  yearly 
amount  with  reference  to  the  produce  of  the  petty  customs 
or  duties  levied  in  such  burgh  in  the  year  ending  Whit- 
sunday one  thousand  eight  himdred  and  seventy-six. 
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ANNO  TRICESIMO  NONO  ET  QUADRAGESDiO 

VICTORIA     REGIN^: 


CAP.  XXV. 

An  Act  to  amend  the  Law  in  Scotland  in  regard  to 
THE  Division  op  Burghs  into  Wards. — [13tA  July 

1876.] 

WHEREAS  by  the  "General  Police  and  Improvement 
(Scotland)  Act,  1862,  Amendment  Act,"  provision  is 
made  for  the  division  into  wards  of  a  burgh  in  the  sense 
of  that  Act,  not  being  a  royal  or  parliamentary  burgh, 
having,  by  the  census  last  taken,  a  population  of  above 
ten  thousand  persons  : 

And  whereas  by  the  Municipal  Elections  Amendment 
(Scotland)  Act,  1868,  provision  is  made  for  the  division 
into  wards  of  any  royal  or  parliamentary  burgh  having, 
by  the  census  last  taken,  a  population  of  above  ten 
thousand  persons : 

And  whereas  it  is  expedient  to  amend  such  provisions : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  witli  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  Tliis  Act  shall  extend  to  Scotland  only. 

II.  This  Act  shall  be  read  and  construed  together  with 
the  recited  Acts  respectively. 

III.  The  sixth  sectiou  of  the  first-recited  Act,  and  the 
seventeeuth  section  of  the  second-recited  Act,  shall  be 
read  and  construed  as  if  for  the  words  "  ten  thousand" 
therein  respectively  the  words  **  five  thousand"  were 
substituted. 
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ANNO  QUADRAGESmO  ET  QUADRAGESIMO  PRIMO 


IVICTORI^    REGIN^. 


CAP.  XXII. 


An  Act  to  amend  the  General  Poucb  and  Improve- 
ment (Scotland)  Act,  1862. — [12<A  July  1877.] 

WHEREAS  it  is  expedient  to  amend  in  certain  respecte  26  &  26 
the   General  Police  and   Improvement   (Scotland)   Act,  "^^^  "*•  ^^^• 
1862: 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  "  The  Title  and  ex- 
General  Police  and  Improvement  (Scotland)  Act,  1862,  *«^*  ®^ -^^•*- 
Amendment  Act,  1877,"  and  shall  apply  to  Scotland  only. 

II.  Thfe  recited  Act  and  "  The  General  Police  and  Im-  Constmciioa 
provement  (Scotland)  Act,  1862,  Amendment  Act,"  and  ^  ^^ 
this  Act,  shall  be  read  and  construed  together. 

III.  "  Coui-t  of  Session  "  and  "  Court "  shall  mean  either  Interpretatbn 
Division  of  the  Inner  House  of  the  Court  of  Session  or  the  c^«»e. 
Lord   Ordinary   oflSciating   on  the  Bills  in  th«  time  of 
vacation. 


IV.  Wherever  in  any  burgh,  the  boundaries  of  which  Court  of 
have  been  determined  in  terms  of  the  recited  Act,  it  has,  ^^^  ™*y 
either  before  or  after  the  passing  of  this  Act,  from  a  JS  ft!ciUtote' 
failure  to  observe  any  of  the  provisions  <rf  the  recited  Act,  adoption  or 
or  from  any  other  cause,  become  impossible  to  proceed  execution  of 
with  the  adoption  or  with  the  carrying  out  or  execution,  '®^*®"  ^^ 
as  the  case  may  be,  of  the  said  Act  within  such  Burgh, 
the  following  provisions  shall  have  effect : 
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1.  It  shall  be  lawful  for  any  seven  householders  within 
the  burgh  to  present  a  petition  to  the  Court  of  Session, 
setting  forth  the  failure  which  has  taken  place  to  observe 
the  provisions  of  the  recited  Act,  or  other  cause  which 
has  made  it  impossible  to  proceed  vnth  its  adoption  or 
carrj^ng  out  or  execution,  and  prajdng  the  Court  to  pro- 
nounce an  order  in  terms  of  this  Act  as  herein-after 
mentioned. 

2.  The  petition  shall  be  intimated  in  the  Edinburgh 
Gazette,  and  in  such  other  manner  as  the  Court  shall 
appoint. 

3.  Upon  resuming  consideration  of  the  petition,  with 
or  without  answers,  and  after  receiving  such  evidence  as 
they  shall  require,  the  Court  may  pronounce  any  order 
which  in  their  judgment  will  enable  the  proceedings  for 
the  adoption  or  carrying  out  or  execution  of  the  recited 
Act  within  such  burgh  to  be  continued  as  nearly  as  pos- 
sible as  if  the  said  failure  to  observe  the  provisions  of  the 
said  Act,  or  other  cause,  had  not  taken  place ;  and  such 
order  shall  be  final,  and  shall  be  recorded  in  the  Sheriff 
Court  Books  of  the  county  within  which  such  burgh  is 
situate. 

4.  As  soon  as  any  directions  contained  in  the  said 
order  of  the  Court  shall  have  been  complied  with,  the 
proceedings  for  the  adoption  or  carrying  out  or  execution 
of  the  recited  Act  within  such  burgh  may  proceed  as 
nearly  as  possible  in  the  same  manner  and  with  the  same 
incidents  as  if  the  said  failure  to  observe  the  provisions 
of  the  said  Act,  or  other  cause,  had  not  taken  place. 

5.  The  Court  may  pronoimce  any  order  as  to  expenses 
of  the  petition  and  the  proceedings  following  thereon, 
and  as  to  the  persons  or  assessments  against  which  they 
shall  be  chargeable ;  and  such  order  shall  be  final. 

Amendment  V.  The  fourteenth  section  of  the  recited  Act  shall  bo 
^f  ^'Ja  read  and  construed  as  if  for  the  words  "  two  years  " 
\^^  therein  the  words  "  one  year  "  were  substituted. 
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ANNO  QUADRAGESIMO  PRIMO  ET  QUADRAGESIMO  SECUNDO 

VICTORIA     REGIN^. 


CAP.  XXX. 

An  Act  to  alter  the  time  of  electing  Commissioners 
UNDER  TnE  General  Police  and  Improvement 
(Scotland)  Act,  1862.— [22d  July  1878.] 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  This  Act  may  be  cited  as  the  General  Police  and  Short  title 
Improvement   (Scotland)    Amendment    Act,    1878,   and  "f *^  *;?^' 
shall  be  construed  as  one  with  the  General  Police  and  of^ActTs 
Improvement  (Scotland)  Act,  1862^  and  any  Acts  amend-  &  26 
ine:  the  same,  XJf**  *^ 

°  101. 

II.  Sections  fifty  and  fifty-one  of  the  principal  act  are  Repeal  of 
hereby  repealed,  and  in  lieu  thereof  th«  provisions  con-  ^-  ^^^^ 
tained  in   the  two  following  sections  of  this  act  shall  &  26  Vict, 
have   efiect  in   regaixi  to  the  election  and  rotation   of  c  lOl. 
commissioners  under  the  principal  act. 

III.  One  third   of  the   commissioners,    or   where   the  ^^^  ^^>"^ 
burgh    is   divided  into   wards    one   third   of  the    com-  ^^^ers 
missioners    for    each   ward,   shall,   save   as   herein-after  to  be 
provided,  go  annually  out  of  oflSce  on  the  first  Tuesday  elected  an- 
of  November  in  each  year,  and  on  the  first  Tuesday  of  ^"*^^* 
November    annually    the   places   of  the    commissioners 

going  out  of  office  shall  be  supplied  by  an  equal  number 
of  new  commissioners,  to  be  elected  from  among  the 
householders  of  the  burgh  under  all  the  rules,  regulations, 
and  provisions^  now  in.  force  applicable  to  a  first  election 
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under  tlio  principal  act,  and  the  like  notice  of  such 
anniinl  election  bIiilII  Xxi  fi^veii  ns  in  in  the  priiicipal  act 
directed  to  be  given  of  bucIi  first  electiou  of  cotn- 
raiBHioners :  Provided  ahvaje,  that  where  the  first 
flection  of  conimiesioiiors  under  the  principal  act  tihall 
take  place  oh  or  after  tlie  first  day  ot  May  in  any  year 
no  commitMioner  uhal]  go  out  of  office  and  no  second 
election  of  co  mm  is  Hi  oners  sliall  take  place  until  the  first 
Tuesday  of  Koveinlier  in  the  year  succeeding  that  in 
■which  the  first  election  took  place:  Provided  also, 
that  no  commissioner  or  magistrate  of  police  in  office  at 
the  passing  of  this  net  shall  go  out  ot  office  until  the 
first  Tuesday  of  Novemher  following. 

IV.  The  third  of  the  commissioners  who  shall  go  ont  of 
ofiice  at  the  second  election  of  coramissionera  under  the 
prineipul  act  as  amended  by  this  act  shall  consist  of 
the  commissioners  who  at  the  first  election  under  the 
principal  net  had  the  smallost  number  of  votes,  and 
where  the  burgh  is  divided  into  wards  of  the  com- 
missionors  who  at  the  said  first  election  iu  each  ward  had 
the  smallest  niinilwr  of  votes  in  such  ward ;  aud  the 
commissioners  who  shall  go  out  of  office  at  the  third 
election  of  commissioners  under  the  principal  act  as 
amended  by  this  act  sliill  consist  of  the  commissioners 
who  at  the  first  election  had  the  next  smallest  number  of 
votes,  and  where  the  burgh  is  divided  into  wards  of  the 
commissioners  who  at  the  said  first  election  in  each  ward 
had  the  nest  smallest  mimbcr  of  votes  in  such  ward; 
and  thereafter  the  third  of  the  commiesioners  who  shall 
annually  go  o\it  of  ofiice  shall  consist  of  the  com- 
missioners who  have  been  longest  in  ofiice:  Provided 
always,  that  in  any  case  where  commissioners  shall  have 
been  elected  without  a  poll  or  where  there  shall  have 
been  an  equalit}'  of  votes  the  commissioners  shall  decide 
at  a  meeting  convened  for  the  purpose  which  com- 
missioners elected  without  a  poll  or  having  an  equality 
of  votes  ehiiU  go  out  of  ofiice :  Provided  also,  that  the 
senior  magistrate  of  police  shall  always  remain  in  office 
for  three  years  after  his  election  as  such  senior  mas;!^ 
trate,  and  for  that  purpose  he  shall  be  held  to  have  nad 
the  largest  number  of  ^'otes  at  the  said  first  election, 
and  to  have  been  the  shortest  period  in  office  at  all 
elections  subsequent  to  the  third  election  under  the 
principal  act  as  amended  by  this  act. 
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m:  :e  iss:  o  :r  X  A.  Ht 

FOB  THE 

RETURNING  OFFICERS  OF  THE  BURGHS 

OF   SCOTLAND. 

FOR 

THE  OPINION  OF  COUNSEL. 


By  "  The  Ballot  Act  1872"  (35  and  36  Victoria,  cap.  33), 
important  changes  have  been  eflFected  in  the  mode  of 
conducting  Mmiicipal  Elections  in  Scotland,  and  the 
Memorialists  are  desirous  to  be  advised  by  Counsel, — 
Firsty  As  to  how  far  the  provisions  of  that  Act  supersede 
the  provisions  of  previous  Acts,  general  and  local ;  and 
Second,  As  to  various  points  of  difficulty  which  they  antici- 
pate w411  arise  in  carrying  into  eflfoct  provisions  of  the 
Ballot  Act  which  undoubtedly  do  apply  to  Municipal 
Elections  in  this  country. 

Before  referring  to  these  matters  in  detail,  it  may  be 
observed  that  the  Ballot  Act  deals  with  both  Parliament- 
ary and  Jlunicipal  Elections  in  England,  Scotland,  and 
Ireland,  and  that  while  its  clauses  and  schedules  have 
been  framed  with  special  reference  to  the  laws  and 
practice  of  England,  they  have  been  applied  to  Scotland 
and  Ireland,  subject  to  various  provisions  which  are  in- 
tended to  adapt  them  to  the  laws  and  practice  of  these 
countries  respectively. 

X 
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'riins.  Part  I.  of  the  Act  deals  ivith  **  Parliamextabt 
Kr-KCTH IN'.-;,*'  iiiwlii-  tiiu  liuacle  "Procedure  at  Klectione," 
"lHV(ii(i.n  fit  KIittioiiB,"  "Amenclraent  of  the  Law." 
'■iKitk'a  of  Ki-tiiniiiip;  and  Election  OfiicerR,"  "Jliscel- 
laiicmis;"  and  tlu'ii  iiiid<.T  the  Iiuad.  "Application  of  Pari 
of  Act  to  Sicithunl,"  eimctis  by  section  l(j,  "  This  part  ol 
this  art  Hliiill  apply  to  Scotlaiid,  Buhject  to  the  following 
priiviHiiiiiH.  &<:.," — tlicHu  pro\TBioii8  being  iuteiideil  to  alter 
adapt,  and  BUpplcineiit  eonie  of  the  previous  enactmcnta 
and  ti)  prevent  othevH  from  api)lying  to  Stxrtlaud  at  aU, 

Part  11.  deals  with  ".MuxiclPAL  Electioxs,"  enacting 
liy  cliuiKe  20,  a«  follows: — 

"  The  /Mill  III  ti-f.rs  coiittmiil  Miinicipal  Election,  ohnll,  no  far  at  or- 
cnmslano  *  admit,  bu  con  Juciod  iu  the  uumner  in  which  the  /*oll  it  bj 
llii»  Act  liiri'Cted  to  be  conducted  at  a  ayitctUd  Partiameittary  Elertum. 
aii-l,  sulij,cl  to  the  niiHlifieiUions  ejeiirttitd  iu  she  schedule*  aantxtd  kentn, 
8ucli  provietons  of  this  Act,  huiI  of  \\i6  Mid  schedulei  as  relate  to  or  in 
concerned  with  o /Mf/ at  a  I'arliamcntury  Election  sh&ll  applj  to  a  est 
at  a  contested  MHnii-ijiiU  Electioti :  I'yoviileU  m  follows  :  " — 

"(1.)  The  term  'returning  officer'  Bb&ll  meaa  tbc  ma^or  or  oUm 
officer,  who,  uoiler  tbu  law  relttting  to  municipal  elections,  dr- 
bides  at  luch  elections  : 
"  (3.)  llie  miiyor  tihall  provide  evei7tbin|-  wbicli,  in  the  case  of  ■ 
I'arliamcntiiry  Election,  is  required  to  be  provided  by  the  retim- 
ing officer  for  the  purpose  of  a  poll.'' 

These  Ruli-sectione  are  followed  by  thin  enactment, 

"  A  Municipul  Election  shall,  except  tn  so  far  at  relalat  to  the  takatg 
of  the  poll  in  the  event  of  its  bting  coiUttted,  be  condncted  id  the  maaner 
in  which  it  would  have  been  conducted  if  this  Act  had  not  passed." 

Part  II.  of  the  Act  in  tlicn  applied  to  Scotland  by 
Bection  22,  which  enacts, — 

"  This  part  of  this  Act  shull  apply  to  Scotland,  subject  to  the  fbUowing 
provisions : — 

"(1.)  The  term  'mayor'  shall  mean  the  provost  or  other  chief  magis- 
trate of  a  municipul  borough,  as  defined  by  this  Act. 
"  (3.)  AU  Munidpat  Elcctiont  shall  be  conducted  tn  the  tome  mam#r 
in  all  re/peeta  in  which  elections  of  councillon  in  the  Royal 
Uur;:li»  oonluined  in  Schedule  C  to  the  Act  of  the  session  of  the 
third  iind  fourth  years  of  tbc  reign  of  King  William  the  Fonrtii, 
chnpter  Kereiity  ax,  intituled  '  Au  Act  to  alter  and  amend  the 
laws  for  tbc  Election  of  tbc  Ma^-istrates  and  Couiicillors  of  tiie 
Koyal  Uurglis  in  Scotland,'  ure  directed  to  be  conducted  by  the 
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Acts  in  force  at  the  time  of  the  pa^'sing  of  this  Act  as  amended  by 
this  Act ;  and  all  such  Acts  shall  apply  to  such  elections  accord- 
ingly:' 

Part  III.  deals  with  "PERSONATION"  in  four  sections, 
one  of  which, — section  26,— enacts  that  "  This  part  of  this 
Act  shall  apply  to  Scotland,  subject  to  the  following 
provision,"  which  it  is  not  necessary  to  quote. 

Part  IV.  contains  "MISCELLANEOUS*'  provisions,  to  some 
of  which  only  is  it  necessary  to  refer. 

By  sections  28,  29,  and  30,  it  is  enacted  as  follows  : — 

**"  28.  The  Schedules  to  this  Act,  and  the  notes  thereto,  and  directions 
therein,  shall  be  construed  and  have  effect  as  part  of  this  Act. 
"  29.  In  this  Act— 

"  The  expression  *  municipal  borough  *  means  any  place  for  the  time 
being  subject  to  the  Municipal  Corporation  Acts,  or  any  of  them: 
"  The  expression  '  Municipal  Corporation  Acts '  means — 

•  >•••• 

**  (6.)  As  regards  Scotland,  the  Act  of  the  session  of  the  third  and  fourth 
years  of  the  reign  of  King  William  the  Fourth,  chapter  seventy- 
six,  intituled  ^  An  Act  to  alter  and  amend  the  laws  for  the 
Election  of  Magistrates  and  Councillors  of  the  Koyal  Burghs  in 
Scotland,'  and  the  Act  of  the  same  session,  chapter  seventy-seven, 
intituled  'An  Act  to  provide  for  the  appointment  and  election 
of  Magistrates  and  Councillors  for  the  several  Burghs  and  Towns 
of  Scotland  which  now  return  or  contribute  to  return  Members 
to  Parliament,  and  are  not  Hoyal  Burghs,'  and  the  Act  of  the  session 
of  the  thirteenth  and  fourteenth  years  of  the  reign  of  Iler  present 
Mjijesty,  chapter  thirty  three,  intituled  'An  Act  to  make  more 
effectual  provision  for  regulating  the  Police  of  Towns  and 
populous  Places  in  Scotland,  and  for  paving,  draining,  cleansing, 
lighting,  and  improving  the  same ; '  and.  ^  The  General  Police 
and  Improvement  (Scotland)  Act,  1862,'  and  any  Acts  amend- 
ing the  same : 

"  The  expression  '  municipal  election '  means — 

•  ••••• 

"  (/>.)  As  regards  Scotland,  an  election  of  any  person  to  serve  the  office 
of  councillor  or  commissioner  of  any  municipal  borough,  or  of  a 
ward  or  district  of  any  munici])jd  borough : 

•  ••••• 

"  30.  This  Act  shall  apply  to  any  parliamentary,  or  municipal  election 
which  may  be  held  after  the  passing  thereof." 

Section  32  repeals  various  acts  relating  to  Scotland, 
specified  in  tlie  fifth  schedule,  to  the  extent  specified  in 
the   third  column  of  the    schedule,  and  it  also  repeals 


[158]  Appendix  XV.  [Memorial  and  Opmion. 

"all  other  enactments  inconsistent  with"  the  Ballot 
Act,  subject  to  certain  provisions  to  which  it  is  not 
necessary  to  refer. 

Section  33  enacts  as  follows  : — 

''  This  Act  may  be  cited  as  the  ''The  Ballot  Act  1872/'  and  shall  con- 
tinue in  force  till  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty,  and  no  longer,  unless  Parliament  shall  otherwise 
determine ;  and  on  the  said  day  the  Acts  in  the  fourth,  fifth,  and  sixth 
schedules  shall  be  thereupon  revived  ;  provided  that  such  revival  shall 
not  affect  any  Act  done,  any  rights  acquired,  any  liability  or  penalty  in- 
curred, or  any  proceeding  pending  under  this  Act,  but  such  proceeding 
shall  be  carried  on  as  if  this  Act  had  continued  in  force.*' 

The  first  Schedule  to  the  Act,  referred  to  in  section  28 
above  quoted,  consists  of  two  parts.     Part   I.   contains 

"  Rules  for  Parliamentary  Elections,"  and  sets  forth 

minute  directions  in  regard  to  "  Election,"  "  The  Poll," 
"  Counting  Votes,"  "General  Provisions,"  and  "Modifica- 
tions in  Application  of  Part  I.  of  Schedule  to  Scotland  " 
and  Irelaud  respectively.  Part  II.  contains  "  RULES  FOR 
MUNICIP.VL  Elections,"  with  "Modifications  in  the  Ap- 
plication of  Part  II.  of  Schedule  to  Scotland  "  and  Ireland 
respectively. 

The  second  Schedule  to  the  Act  contains  forms  inter 
alia  of  a  nomination  paper  in  a  parliamentary  election,  of 
a  ballot  paper,  of  directions  for  the  guidance  of  the  voter 
in  voting,  of  declaration  of  secrecy,  and  of  a  declara- 
tion of  inability  to  read,  and  these  are  prefaced  by  the 
following  note : — 

"  Note. — The  forms  contained  in  this  schedule,  or  forms  as  nearly 
resembling  the  same  as  circumstances  will  admit,  shall  be  used  in  all 
cases  to  which  tliey  refer  and  are  applicable,  and  when  so  used  shall  be 
sufficient  in  law.'* 

The  third  Schedule  specifies  certain  provisions  of 
EngliHh  and  Irish  Registration  Acts  to  which  it  is  not 
necessary  to  refer. 

Schedules  Fourth,  Fifth,  and  Sixth,  specify  certain 
Acts  of  Parliament  applicable  to  England,  Scotland,  and 
Ireland,  which  are  either  wholly  or  partially  repealed  by 
the  Ballot  xVct. 
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From  the  provisions  .of  the  Act  above  quoted  and  re- 
ferred to,  it  appears — 

First.  That  the  law  and  practice  in  regard  to  municipal 
elections  in  Edinburgh,  Glasgow,  Aberdeen,  Dundee, 
Perth,  Dunfermline,  Dumfries,  and  Inverness  (the  burghs 
specified  in  schedule  (C.)  of  3  and  4  Will.,  c.  76),  remain 
unaffected,  except — 

(1.)  In   so   far  as  relates   to    the  taking  of  the  poll 
in  the  event  of  an  election  being  contested ; 

and  possibly 
(2.)  In  so  far  as  relates  to  the  nomination  of  candi- 
dates, and  the  statutory  public  intimation  follow- 
ing upon  the  nomination. 

The  Memorialists  entertain  doubts,  however — 

1.  As  to  whether  the  future  nomination  of  candidates 
must  continue  to  be  made  in  the  form  and  according  to 
way  and  manner  proscribed  by  "  The  Municipal  Elections 
Amendment  (Scotland)  Act,  1868 ;"  or  whether  it  must  be 
made  in  the  form  and  according  to  the  way  and  manner 
prescribed  by  the  Ballot  Act. 

2.  Whether  elections  of  councillors  ad  interim,  in  which 
more  persons  are  proposed  for  election  than  the  number 
of  vacancies  to  be  supplied,  are  to  be  regarded  as  contested 
municipal  elections. 

With  reference  to  the  first  of  these  doubts,  it  is  to  be 
remarked  that,  by  the  9th  section  of  the  "Municipal 
Elections  Amendment  (Scotland)  Act  1868,"  (which  will 
afterwards  be  referred  to  as  "  The  Act  of  1868,")  no  person 
can  be  elected  to  the  office  of  town  coimcillor  in  any  Royal 
or  Parliamentary  Burgh  unless  the  name  of  such  person 
is  intimated  to  the  towTi  clerk  in  the  way  and  manner 
specified  in  schedule  (B)  of  that  Act,  or  as  near  thereto  as 
circumstances  admit,  on  or  before  four  o'clock  afternoon 
of  the  Tlmrsday  immediately  preceding  the  day  of  elec- 
tion; and  the  town  clerk  is  required,  on  or  before  the 
Friday  immediately  preceding  such  election,  to  cause 
public  notice  of  the  names  of  all  persons  so  intimated  to 
him,  to  be  given  in  the  way  and  manner  specified  in 
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•chedulf;  (C)  of  that  Act,  or  a^  near  thereto  as  circnm- 
utaij^f^j  admit.  The  nomination  thus  prescrilied  must  be 
ma/le  Va*  two  regi«tered  electors,  who  mnst  be  designed 
aM  in  the  municipal  register  for  the  Bui^h,  and  who  mnst 
uign  the  nomination  paper.  If  the  number  of  persons  so 
intimated  doe**  not  exceed  the  vacancies  to  be  supplied  in 
the  burgh  or  ward,  the  to^-n  clerk  is  required,  by  sec^ 
tion  3  of  the  '•  Municipal  Elections  Amendment  ( Scotland) 
Act  1870,"  (which  will  afterwards  be  referred  to  as  -  The 
Act  of  1870/')  to  give  public  notification  of  the  fact  that 
no  jKill  will  take  place.  This  notification,  it  is  declared, 
mav  \h3  rn^ide  bv  an  addition  to  the  notice  required  bv  the 
Act  of  1808,  in  the  terms  set  forth  in  the  schedule  to  the 
Act  of  1870,  or  in  similar  terms.  And  on  the  day 
appointed  fijr  declaring  the  election,  the  persons  so 
nominated  are  declared  to  be  duly  elected  as  councillors 
for  the  burgh  in  the  same  manner  as  if  they  had  been 
elected  by  a  majority  of  voters  on  a  poll.  H  on  the 
oth(;r  hand,  the  number  of  persons  so  nominated  exceeds 
the  vacancieK  to  be  supplied  in  the  burgh  or  ward,  a 
poll  rnuHt  tak(;  place  on  the  folloAnng  Tuesday,  and  the 
candidate;  wlio  is  found  to  have  received  the  largest 
nuiiil^er  of  votcH,  in  declared  to  be  elected. 

It  (cannot  l)c  Raid  that  any  election  is  contested  until  a 
larg(;r  minibca*  of  candidates  is  actually  nominated  than 
there  arc  vacancies  to  be  supplied;  and  it  is  therefore 
obvious  cnougli,  that  if  section  20  of  the  Ballot  Act  were  to 
be  alone;  refz;arded,  the  provisions  of  that  Act  would  not 
afl'ect  tlic  form  of  nomination  prescribed  by  the  Act  of 
18()8.  lint  it  is  to  be  noticed  that  the  form  of  nomination 
paper  given  in  the  second  schedule  to  the  Ballot  Act  has 
appended  to  it  this  note, — 

*'  The  form  of  nomination  paper  in  a  municipal  election  shall  as 
nearly  an  circumstances  admit  be  the  same  as  in  the  case  of  a  parlia- 
mentary election." 

It  may  also  be  remarked  that  an  "  Abstract  of  the  princi- 
pal provisions  of  the  Ballot  Act  1872,  for  the  informa- 
tion of  Hetuniinf!^  Officers  at  Parliamentary  and  ilunicipal 
Klections  in  Scotland/'  issued  bv  the  Lord  Advocate,  con- 
tains  the  following  i)aragraph  : — 
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"  The  proyisioDs  of  the  former  law  with  respect  to  the  nomination  at 
municipal  elections  in  the  royal  burghs  contained  in  schedule  C  to  the 
Act  3  and  4  W.  4,  c.  76,  remain  unaltered,  except  that  the  form  of 
nomination  paper  is  to  be  similar  to  that  contained  in  the  second 
schedule ;  and  that  these  provisions  (which  are  contained  in  section  9 
of  the  Act  31  and  32  Vict.  c.  108,)  are  by  the  Ballot  Act  extended  to 
nominations  in  all  municipal  elections." 

Tlie  difference  between  the  two  forms  of  nomination  is 
considerable.  By  the  Act  of  1868,  the  nomination  has  to 
be  signed  by  only  two  registered  electors.  By  the  Ballot 
Act,  it  must  be  signed  by  two  registered  electors  of  the 
burgh  as  proposer  and  seconder,  and  by  eight  other 
registered  electors  of  the  burgh  as  assenting  to  the 
nomination. 

Moreover,  the  nomination  paper  prescribed  by  the 
Ballot  Act,  in  the  case  of  parliamentary  elections,  has  to 
be  delivered  to  the  returning  officer  by  the  candidate  him- 
self, or  by  his  proposer,  or  seconder.  That  prescribed  by 
the  Act  of  1868  must  be  delivered  to  the  town  clerk,  and 
may  be  lodged  by  any  person. 

Schedule  (C.)  of  the  Act  of  1868,  it  will  also  be  seen, 
embodies  only  the  particulars  required  in  schedule  (B.)  of 
the  same  Act,  viz.,  the  name  of  the  candidate,  his  place  of 
abode,  the  names  of  his  proposer  and  seconder,  and  their 
places  of  abode. 

If,  then,  the  nomination  paper  prescribed  by  the  Ballot 
Act  must  be  used  in  municipal  elections  in  Scotland,  and 
if  the  particulars  which  that  nomination  paper  contains 
must  be  embodied  in  the  public  intimation  of  the  names  of 
the  candidates,  which  is  directed  to  *be  given  by  section  9 
of  the  first  schedule  of  the  Ballot  Act,  schedule  (C.)  of  the 
Act  of  1868  will  have  to  be  considerably  altered.  Rule  9 
of  schedule  first  of  the  Ballot  Act  prescribes  that,  if  the 
election  is  contested,  the  returning  officer  shall,  as  soon 
as  practicable  after  adjourning  the  election,  give  public 
notice,  inter  alia,  of  the  candidates  described  as  in  their 
respective  nomination  papers,  and  of  the  names  of  the 
persons  who  subscribe  the  nomination  paper  of  each 
candidate.  Now,  the  eight  assenters,  as  well  as  the 
proposer  and  seconder,  subscribe  the  nomination  paper, 
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and  it  would  probably  be  considered  necessary  to  give  the 
names  of  all,  though  Rule  11  only  requires  the  returning 
officer  to  publish  notice  of  the  name  of  the  person  nomi- 
nated as  a  candidate,  and  of  the  names  of  his  proposer 
and  seconder,  by  placarding  their  names  in  a  conspicuous 
position  outside  the  building  in  which  the  room  is  situated 
appointed  for  the  election.  It  is  also  to  be  observed,  that 
the  intimation  which  the  Ballot  Act  requires  to  be  given 
of  the  names  of  the  candidates,  and  of  their  proposers  and 
seconders,  and  of  the  assenters  to  each  nomination,  falls 
to  be  given  by  the  returning  officer ;  whereas  the  intima^- 
tion  prescribed  by  the  Act  of  1868  and  1870  is  directed  to 
be  given  by  the  toAvn  clerk. 

With  reference  to  the  doubts  as  to  whether  elections  ot 

councillors  ad  interim,  in  cases  where  a  vote  is  necessary, 

must  be  regarded  as  contested  municipal  elections,  it  may 

be  proper  to  state,  that  by  section  25  of  the  Act  3  and  4 

Will.  IV.,  c.  76,  it  is  enacted  as  follows : — 

^^  That  if  any  vacancy  shall  in  the  course  of  the  year  occnr  in  the 
Council  or  Magistracy  or  Office  Bearers  of  any  such  Burgh  by  death, 
disability,  or  resignation,  the  same  shall  be  filled  up  nd  interim  by  the 
remaining  Members  of  the  Council,  by  election,  as  herein-before  pro- 
vided, at  a  meeting  to  be  called  on  Five  Days'  Notice  by  the  Town 
Clerk  by  intimation  in  writing  to  each  of  sifch  remaining  Members  of 
the  Council ;  but  any  Councillor,  Magistrate,  or  Office  Bearer  so  elected 
ad  interim  shall  go  out  of  office  on  the  First  Tuesday  of  Novkmbek 
next  ensuing  his  election,  and  the  vacancy  thereby  occurring  shall  be 
supplied  at  the  next  annual  election  of  Councillors  and  Magistrates  or 
Office  Bearers  in  such  Burgh ;  provided  that  if  the  vacancy  shall  have 
occurred  in  any  Burgh  contained  in  the  said  Schedule  (C),  such  vacancy 
shall  at  such  annual  election  be  supplied  by  the  Ward  of  such  Burgh  by 
which  the  Councillor  who  had  died  or  resigned,  or  been  disabled,  had 
been  elected,  and  which  shall  in  this  case  elect  an  additional  Councillor, 
unless  the  party  so  dying  or  disabled  would  then  have  gone  out  of  office 
as  one  of  the  Third  hereby  directed  to  retire." 

Under  this  law  the  expense  of  a  poll  has  been  obvi- 
ated in  all  cases  of  interim  .election.  The  •  vacancy  has 
been  filled  by  the  remanent  members  of  council,  and  when 
two  or  more  candidates  have  been  proposed,  a  vote  of 
the  council  has  settled  the  question.  Now  the  Ballot 
Act  is  silent  as  to  elections  ad  interim,  and  it  does  not 
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touch  the  section  ctbove  quoted.  It  has  been  seen, 
however,  that  the  Ballot  Act  is  declared  by  section  30  to 
apply  "to  any"  municipal  election  which  may  bo  held 
after  the  passing  thereof, — this  declaration  being  read  in 
connection  with  the  provision  in  section  20,  to  the  effect 
that  except  in  so  far  as  relates  to  the  taking  of  the  poll 
in  the  event  of  its  being  contested,  municipal  elections 
shall  be  conducted  in  the  manner  in  which  they  would 
have  been  conducted  if  tlie  Ballot  Act  had  not  passed.  It 
has  also  been  seen  that  the  expression  "  municipal  elec- 
tion "  means  "  an  election  of  any  person  to  serve  the  office 
of  councillor  or  commissioner  of  any  municipal  burgh,  or 
of  a  ward  or  district  of  any  municipal  burgh."  What, 
then,  is  to  be  done  hereafter  in  regard  to  elections 
ad  interim?  Must  they  still  be  made  by  the  remanent 
members  of  council  ?  And  if  two  persons  are  proposed 
for  election  as  a  councillor  ad  interim^  necessitating  a 
vote,  must  that  be  regarded  as  a  contested  election  requir- 
ing to  be  decided  by  ballot?  And  if  such  a  case  is 
to  be  dealt  with  as  a  contested  election,  who  are  to 
be  regarded  as  the  candidates? — those  proposed  in 
the  council,  or  such  persons  as  may  be  nominated  by 
the  municipal  electors  in  the  way  prescribed  in  the 
Ballot  Act  ?  The  abstract  of  the  provisions  of  the  Act, 
issued  by  the  Lord  Advocate,  states  that  "  every  elect- 
tion,  whether  parliamentary  or  mimicipal,  although  only 
to  supply  a  casual  vacancy ^^  must  be  conducted  in  accord- 
ance with  the  provisions  of  the  BaUot  Act.  But  what 
are  its  provisions  in  such  a  case? 

There  seems  to  be  room  for  doubt  also  as  to  whether 
polling  places  have  now  to  be  provided,  and  their  situation 
publicly  intimated,  by  the  provost  or  chief  magistrate  as 
retiuming  officer,  or  by  the  town  clerk. 

By  section  9  of  the  Act  3  and4WiUiam  IV.,  chapter  76, 
it  was  enacted  that  no  poll  thereby  authorised  should  be 
kept  open  for  more  than  one  day,  and  that  only  between 
the  hours  of  eight  in  the  morning  and  four  in  the  after- 
noon, and  it  was  declared  to  be 
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irf.rift  *<^rti'>Ti  i7  directnrd  4kII  cr'^ti'^ias  and  xnlizkatioDS  to  be 
firivfjT*  bv  thf;  town  cl^rk.  rkction  S  of  the  same  Act 
ftfr^In  pTov:d*;d  that  in  tL  «e  pariiamentaiy  l«irgbs  in 
whi^i*  thf;  elfrctOTH  ToX^  bjr  signed  Iist&  they  should 
**  aAij^rTfjUe  iri  th'r  town  Lall  or  other  pabiic  place  to  be 
aj/f/fnr*Ud  awl  notifijid  }/v  thus  tKncn  clerkT  And  gection  16 
of  *''n*';  Mnnk-if^l  YAf:f^*jiiA  Amendment  (Sc*jtland)  Act 

*'  Tfiat  if  in  ^.7  ^/rjrgh  it  sball  appear  to  the  town  clerk  that  more  thmn 
or^fi  i/A\'inp^  pIa/>;  f/r  compartmeDt  is  required  for  muDidpad  elections  in 
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ri<r/;/'Wiary.  and  pablMh  the  same  in  the  mannpr  set  forth  in  the  Act  3  and 
4  WilliaralV.,  c.  70." 

lyfith'T  tljC'HO  Act«,  there  can  be  no  doubt  the  town 
cl'irkn  of  thoBe  royal  burghs  which  are  divided  into  wards 
w*.n;  iKjijnrl  to  provide  polling  places ;  and  as  by  the  Ballot 
Act  iho  oloction  of  town  councillors  and  commissioners  or 
triiHt<r;H  of  police,  in  all  royal  and  parliamentary  bm*ghs, 
and  hiirgliH  and  places  under  the  operation  of  the  General 
I'olicjc  Ac;tH  of  1850  and  18G2,  are  appointed  to  be  con- 
ducted in  the  sairio  manner,  in  all  respects,  as  elections  of 
c(iun(!ilI(>rH  in  Kdinlmrgli,  &c.,  are  directed  to  be  conducted 
by  ilic  ActH  in  fon^o  at  the  time  of  the  passing  of  the  Ballot 
Act,  UH  anu;n(lc(l  by  that  Act,  it  would  follow  that  unless 
tho  titity  is  transferred  to  returning  oflScers  by  the 
Ballot  Act,  the  town  clerks  of  all  burghs,  royal  and  parUa- 
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mentary,  and  in  all  towns  and  places  under  the  operation 

of  the  General  Police  and  Improvement  Acts  of  1850  and 

1862,  would  have  to  provide  such  polling  places  as  may 

be    necessary.      Does   the   Ballot  Act,  then,  effect  that 

transfer  ? 

Section  8,  dealing  with  parliamentary  elections,  provides 

as  follows : — 

"  Subject  to  the  provisions  of  this  Act,  every  returning  officer  shall 
provide  such  nomination  papers,  polling  stations,  ballot  boxes,  ballot 
papers,  stamping  instruments,  copies  of  register  of  voters,  and  othet 
things,  appoint  and  pay  such  officers,  and  do  such  other  acts  and  things 
as  may  be  necessary  for  effectually  conducting  an  election  in  manner 
provided  by  this  Act" 

Rules  15  and  16  of  schedule  first  are  in  the  following 
terms : — 

*^  15.  At  every  polling  place  the  returning  officer  shall  provide  a 
nifficient  number  of  polling  stations  for  the  accommodation  of  the 
electors  entitled  to  vote  at  such  polling  place,  and  shall  distribute  the 
polling  stations  amongst  those  electors  in  such  manner  as  he  thinks 
most  convenient,  provided  that  in  a  district  borough  there  shall  be  at 
least  one  polling  station  at  each  contributory  place  of  such  borough. 

^*  16.  Each  polling  station  shall  be  furnished  with  such  number  of 
compartments,  in  which  the  voters  can  mark  their  votes  screened  from 
observation,  as  the  returning  officer  thinks  necessary,  so  that  at  least 
one  compartment  be  provided  for  every  one  hundred  and  fifty  electors 
entitled  to  vote  at  such  polling  station." 

Then  section  20,  dealing  with  municipal  elections,  applies 

such  provisions  of  the  Ballot  Act  and  its  schedules  as 

relate  to  or  are  concerned  with  polls  at  parliamentary 

elections,  to  polls  at  contested  municipal  elections,  and 

expressly  provides  in  sub-section — 

(3.)  "The  mayor  shall  provide  everything  which,  in  the  case  of  a  par- 
liamentary election,  is  required  to  be  provided  by  the  returning  officer 
for  the  purpose  of  a  poll." 

But  the  same  section  concludes  with  the  enactment  that 
a  municipal  election  shall,  except  in  so  far  as  relates  to 
the  taking  of  the  poll  in  the  event  of  its  being^contested,  be 
conducted  in  the  same  manner  in  which  it  would  have 
been  conducted  if  the  Ballot  Act  had  not  passed.  Can  it 
be  said  that  the  providing  of  polling  places,  and  the 
intimating  of  their  situation  publicly, — acts  which  must 
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precede  the  nomination  of  candidates,  and  consequently 
be  completed  before  it  can  be  known  whether  there  is  to 
be  a  contest  or  not, — ^relate  to  the  taking  of  the  poll  in  the 
event  of  an  election  being  contested?  If  they  do,  then  it 
is  presumed  the  provisions  of  the  former  law,  under  which 
town  clerks  had  to  perform  them,  must  be  held  to  be 
superseded.  If  they  do  not  relate  to  the  taking  of  the 
poll,  then  it  is  presumed  the  former  law  on  the  subject  is 
still  operative,  and  town  clerks  are  still  charged  with  the 
duty  of  providing  polling  places,  while  the  provosts  or 
chief  magistrates  will  have  to  provide  everything  else 
which  may  be  necessary. 

Upon  the  interpretation  which  must  be  put  upon  the 
words  "  except  in  so  far  as  relates  to  the  taking  of  the 
poll  in  the  event  of  an  election  being  contested,**  depends 
the  solution  of  other  questions  which  the  Memorialists 
desire  to  bring  under  the  consideration  of  Counsel. 

1.  Are  the  provisions  of  section  8  of  the  Act  3  and  4 
William  IV.,  c.  76,  and  of  section  4  of  the  Act  3  and  4 
William  IV.,  c.  77,  in  regard  to  the  qualifications  of  the 
substitutes  to  be  appointed  by  the  provost  or  chief 
magistrate  to  ofiiciate  and  preside  at  polling  places,  still 
operative,  or  are  they  superseded  by  the  provisions  of  the 
•  Ballot  Act  ? 

By  these  sections,  (portions  of  which,  so  far  as  relating 
to  elections  by  open  poll,  arc  repealed  by  the  Ballot  Act,) 
the  poll  is  directed  to  be  taken  at  the  polling  places 
appointed  for  each  ward,  in  the  presence  of  the  provost 
or  chief  or  senior  magistrate,  or  of  a  legal  substitute  to 
be  appointed  by  him, — such  substitute  being  always  an 
Advocate,  or  Writer  to  the  Signet,  or  a  SoUcitor  of 
Supreme  Courts,  or  a  Procurator  in  the  Inferior  Courts, 
of  not  less  than  three  years'  standing  respectively.  But 
it  is  noticeable  that  those  portions  of  the  bections  which 
refer  to  these  qualifications,  are  not  repealed. 

In  the  Ballot  Act,  the  officer  who  presides  at  each 
polling  station  is  called  the  "  presiding  officer  ;"  and  the 
retiu-ning  officer  is  directed  by  Rule  21  of  Schedule  First 
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to  appoint  one  to  each  station,  who  shall  keep  order  at 
his  station,  shall  regulate  the  number  of  electors  to  be 
admitted  at  a  time,  and  shall  exclude  all  other  persons 
except  the  clerks,  the  agents  of  the  candidates,  and  the 
constables  on  duty.  The  duties  which  presiding  oflScers 
will  have  to  perform  imder  the  Act  are  onerous  and 
responsible,  and  will  require  for  their  proper  discharge 
intelligence,  prudence,  firmness,  and  considerable  business 
aptitude.  But  no  professional  status  or  experience  is 
prescribed  by  the  Ballot  Act.  In  these  circumstances, 
must  it  be  held  that  the  qualification  of  presiding 
officers  is  a  matter  which  "  relates  to  the  taking  of  the 
poll,"  and  must  be  dealt  with  exclusively  under  the  pro- 
visions of  the  Ballot  Act  ?  Or  must  it  be  held  that  it  does 
not  properly  "  relate  to  the  taking  of  the  poll,"  and  that 
therefore  the  provisions  of  the  law  on  this  subject  as  it 
existed  previous  to  the  passing  of  the  Ballot  Act,  are 
unaffected?  It  is  understood  that  in  some  of  the  larger 
burghs,  like  Glasgow,  it  will  be  difficult,  if  not  impossible, 
to  obtain  a  sufficient  mmiber  of  presiding  officers  having 
the  qualifications  prescribed  by  the  Acts  of  3  and  4 
WilUam  IV.,  cap.  76  and  77. 

2.  AVhen  must  the  returning  officer  proceed  to  coimt 
the  votes  after  the  poll  has  been  closed,  and  to  declare  the 
result  I 

By  section  10  of  the  Act  3  and  4  Will.  IV.,  c.  76,  it  was 
enacted  that  at  all  elections  of  councillors  for  the  burghs 
contained  in  schedule  (C),  the  poll  books  for  the  several 
wards  should,  at  the  close  of  the  poll,  be  sealed  up  by  the 
persons  who  presided  at  the  elections  of  the  several  wards, 
and  should  be  transmitted  to  the  provost  or  chief  or 
senior  magistrate,  who,  on  the  next  lawful  day  after  the 
receipt  of  the  same,  between  the  hours  of  twelve  and  two, 
should  openly  break  the  seals,  and  cast  up  the  votes 
given,  and  declare  upon  whom  the  election  had  fallen  by  the 
majority  of  votes,  and  should  forthwith  give,  or  cause  to 
be  given,  notice  in  writing  to  the  several  persons  elected 
of  such  their  election,   and  require  them  severally  to 
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appear  on  the  second  lawful  day  after  such  election,  when 
they  should  severally  declare  whether  they  accepted  or 
declined  accepting  the  office  of  councillor.  A  similar 
provision  was  made  by  section  8  of  the  Act  3  and  4 
William  IV.,  cap.  77,  in  regard  to  parliamentary  burghs 
which  were  divided  into  wards.  Section  10  above 
referred  to  is,  however,  repealed  by  schedule  fifth  of 
the  Ballot  Act,  "in  so  far  as  it  relates  to  poll  books;** 
and  section  8  is  wholly  repealed  by  the  same  schedule. 
The  Ballot  Act  itself  fixes  no  precise  time  at  which 
the  returning  officer  shall  count  the  votes  and  declare 
the  result.  The  following  are  its  provisions  on  this 
subject : — 

"  After  the  close  of  the  poll,  the  ballot  boxes  shall  be  sealed  up,  so  as 
to  prevent  the  introduction  of  additional  ballot  papers,  and  shall  be 
taken  charge  of  by  the  rctaming  officer,  and  that  officer  shaU,  in  the 
presence  of  such  agents,  if  any,  of  the  candidates  as  may  be  in  attend- 
ance, open  the  ballot  boxes,  and  ascertain  the  result  of  the  poll  by  count- 
ing the  votes  given  to  each  candidate,  and  shall  forthwith  declare  to  be 
elected  the  candidates  or  candidate  to  whom  the  majority  of  votes  have 
been  given." 

Rules  32  and  35  of  schedule  first  also  relate  to  this 
subject,  and  are  in  the  following  terms : — 

32.  ^^  The  returning  officer  shall  make  arrangements  for  counting  the 
votes  in  the  presence  of  the  agents  of  the  candidates  as  soon  as  practic- 
able after  the  close  of  the  poll,  and  shall  give  to  the  agents  of  the 
candidates  appointed  to  attend  at  the  counting  of  the  votes  notice  in 
writing  of  the  time  and  place  at  which  he  will  begin  to  count  the  same.'* 

85.  "  The  returning  officer  shall,  so  far  as  practicable,  proceed  contin- 
uously with  counting  the  votes,  allowing  only  time  for  refreshment, 
and  excluding  (except  so  far  as  ho  and  the  ajjents  otherwise  agree) 
the  hours  between  seven  o'clock  at  nijjht  and  nine  o'clock  on  the 
succeeding  morning.  During  the  excluded  time  the  returning  officer 
shall  place  the  ballot  papers  and  other  documents  relating  to  the 
election  under  his  own  seal  and  the  seals  of  such  of  the  agents  of  the 
candidates  as  desire  to  affix  their  seals,  and  shall  otherwise  take  proper 
precautions  for  the  security  of  such  papers  and  documents.'' 

If  the  **  counting  of  the  votes  "  can  be  held  to  **  relate 
to  the  taking  of  the  poll,"  then  the  provisions  of  the 
Ballot  Act  above  quoted  may  be  held  to  supersede  the 
provisions  of  section  8  of  the  Act  of  3  and  4  Will.  IV.,  c. 
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76.  It  may  be  observed  that  "  The  Municipal  Elections 
Amendment  (Scotland)  Act,  1870,"  and  the  schedule 
appended  to  it,  provide  that  when  only  such  a  number  of 
candidates  is  proposed  for  election  as  is  required  to  supply 
the  vacancies  in  any  burgh  or  ward,  no  poll  is  to  take 
place,  and  "on  the  day  appointed  for  declaring  the  election^^ 
the  persons  so  nominated  shall  be  declared  to  be  duly 
elected.  The  day  here  referred  to  is  the  day  mentioned 
in  section  8  of  the  Act  3  and  4  Will.  IV.,  c.  76 — viz., 
the  day  immediately  succeeding  the  fii'st  Tuesday  in 
November ;  and  if  that  provision  is  held  as  repealed, 
there  is  no  other  enactment  fixing  a  day  for  declaring 
mimicipal  elections. 

No  doubt,  in  large  burghs,  where  the  elections  may  be 
contested  in  several  wards,  the  labour  of  counting  the 
votes,  with  all  that  it  imphes,  will  be  so  great,  as  to  render 
it  physically  impossible  to  accompUsh  the  counting 
between  12  and  2  o'clock  on  the  day  after  the  election. 
In  such  circumstances,  would  the  necesssities  of  the  case 
justify  the  commencement  of  the  counting  at  an  earUer 
time,  and  the  declaration  of  the  result  of  the  poll  at  a  later 
hour,  than  the  Act  of  3  and  4  Will.  IV.,  c.  76,  contemplates? 
There  will  also  be  considerable  popular  anxiety  in  some 
elections,  to  know  the  result  of  the  poll  as  soon  as  possible, 
and  as  that  cannot  be  authoritatively  ascertained  under 
the  system  of  ballot,  as  was  done  under  the  old  system, 
the  returning  officer  may  wish  to  coimt  the  votes  and 
declare  the  election  as  soon  as  possible, — ^probably  on  the 
evening  of  the  election.  Would  he  be  justified  in  doing 
80,  if  he  saw  his  way  to  completing  the  operation  the 
same  night  I 

Several  other  questions  and  difficulties  have  been 
suggested  in  connection  with  the  working  of  the  Ballot 
Act  and  the  previous  election  Acts,  as  to  which  the  advice 
of  Counsel  is  desired. 

1.  As  regards  the  person  who  should  perform  the 
several  duties  appertaining  to  a  returning  officer  in 
relation  to  a  municipal  election  in  a  burgh  in  wl^ich  the 
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provost  or  chief  magistrate  retires  from  office  on  the  day 
when  such  election  falls  to  be  made. 

When  a  provost  or  chief  or  senior  magistrate  does 
not  retire  at  the  next  annnal  election,  he,  as  a  matter  of 
course,  has  to  perform  all  the  duties  of  returning  officer  at 
that  election. 

There  is  as  little  difficidty  when  the  provost  or  chief  or 
senior  magistrate,  and  all  the  other  magistrates,  fall  to 
retire  at  the  next  annual  election.  This  contingency  is 
provided  for  by  sections  6  and  6  of  the  Act  15  and  16 
Victoria,  cap.  32,  which  are  in  the  following  terms : — 

"  5.  Whereas  by  the  said  first-recited  act,  [3  and  4  Will.  IV.,  cap.  76] 
and  by  the  seventy-seventh  chapter  of  the  statute,  passed  in  the  same  year 
of  King  William  the  Fourth,  it  is  provided  that  one- third  of  the  coundla  of 
the  burghs  therein  respectively  referred  to  shall  go  out  of  office  annually, 
and  difficulties  have  arisen  in  consequence  of  the  provost  and  magistrates 
of  a  burgh  having  been  included  in  the  third  part  of  the  council  so  going 
out  of  office,  whereby  their  powers  ceased  before  their  socceBsors  were 
elected  :  For  remedy  whereof,  whenever  it  shall  so  happen  that  the 
provost  and  magistrates  of  any  of  the  said  burghs  shall  all  be  included 
in  the  one-third  of  the  council  going  out  of  office  as  aforesaid,  they  shaU 
nevertheless  retain  and  continue  to  exercise  all  the  powers  and  functions 
of  their  several  offices  of  provost  and  magistrates  respectively  until  the 
election  and  coming  into  office  of  their  successors  ;  but  they  shall  not, 
after  the  period  of  their  so  going  out  of  office,  be  entitled  to  act  or  vote 
as  councillors. 

'*  6.  At  the  first  meeting  of  the  council  of  any  such  burgh  after  the 
annual  election,  but  before  the  election  of  the  provost  and  magistrates, 
the  provost  or  senior  magistrate  who  may  continue  to  be  a  member  of 
council,  and  be  present  at  the  said  meeting,  shall  preside  thereat,  and 
shall  at  such  meeting  have  a  deliberative  and  in  case  of  equality  of 
votes  a  casting  vote  ;  and  if  the  provost  and  all  the  magistrates  shall  be 
in  the  number  of  councillors  retiring  from  office,  then  the  retiring 
provost  or  chief  magistrate,  or  failing  them  the  retiring  magistrate  next 
in  seniority,  shall  attend  and  preside  at  such  meeting  until  the  meeting 
shall  have  elected  the  provost  and  magistrates  respectively,  as  the  case 
may  be,  and  no  longer,  and  such  provost  or  magistrate  shall  have  no  de- 
liberative vote  in  such  meeting,  but  shall,  in  case  of  equality  of  votes, 
have  a  casting  vote." 

But  the  difficulty  arises  when  the  provost  or 
chief  magistrate  retires  on  the  first  Tuesday  of  Novem- 
ber, and  other  magistrates  remain  in  office.  In  that 
case,  he  exercises  all  his  functions  till  the  morning  of 
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the  election,  when  he  is  succeeded  by  the  senior  baiHe  as 
acting  chief  magistrate.  Now,  the  "  returning  officer,"  who 
is  defined  to  be  the  provost  or  other  chief  magistrate  of  a 
burgh  in  Scotland,  and,  under  the  law  relating  to  munici- 
pal elections,  presides  at  such  elections,  has  to  make  all 
the  arrangements  necessary  for  an  election,  including  those 
specified  in  section  8  of  the  Ballot  Act,  which  has  been 
already  quoted.  These  arrangements  cannot  be  delayed 
till  the  morning  of  the  election  day,  when  the  senior 
baiUe,  who  superintends  the  poll  and  has  to  count  the 
votes,  becomes  acting  chief  magistrate.  Much  must  be 
provided  before  then,  and  it  is  presumed  the  duty  of 
making  the  necessary  provision  rests  with  the  provost  so 
long  as  he  is  in  office.  But  can  he  appoint  the  presiding 
officers,  assistiints,  and  clerks  who  are  to  conduct  the  elec- 
tion in  which  he  is  not  to  act  as  returning  officer  ?  The 
poll  has  to  commence  at  eight  o'clock  on  Tuesday  morn- 
ing, and  it  is  almost  impossible,  between  midnight  of 
Monday  and  the  commencement  of  the  poll,  to  get  the 
requisite  declarations  administered  to  the  several  presiding 
officers  and  clerks,  and  their  appointments  signed.  What, 
then,  is  to  be  done?  Would  it  be  sufficient  to  have 
the  appointments  made,  and  declarations  taken  by  both 
the  provost  and  the  bailie  who  is  to  become  acting  chief 
magistrate  ?  or  would  the  act  of  the  provost  during  his 
chief  magistracy  even  in  appointing  the  officers  who  are 
to  conduct  the  election  after  his  retirement  from  office,  be 
sufficient?  In  Edinburgh,  fortunately,  all  question  is 
removed  by  a  provision  in  section  16  of  the  Edinburgh 
Municipahty  Extension  Act  1856,  which  enacts — 

*^That  the  appointment  by  the  lord  provost  or  senior  magistrate 
immediately  before  any  annual  election  of  legal  substitutes  to  preside  at 
the  polling  places,  and  of  persons  to  officiate  as  poll  clerks  in  the  several 
wards,  shall  be  valid  notwithstanding  the  going  out  of  office  of  the  lord 
provost  or  senior  magistrate  after  the  making  of  such  appointment/* 

But  there  is  no  analagous  provision  in  any  of  the  general 
Acts  relating  to  municipal  elections  in  Scotland. 


2.  As  regards  nomination  papers  which  may  appear 

be  irregular  or  informal. 

•  z 


to 
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If  the  pr'jviiri',D3  of  the  Ballot  Act  in  regard  to  the  f>rm 
of  uominfitiou  paper?,  and  requiring  them  to  be  delivered 
to  tlje  pr/VOfit  or  cliief  or  rfenior  magistrate,  shall  be 
held  to  Us  apph'calJe  to  municipal  elections,  it  is  presumed 
the  directi<^»nft  of  Rules  5,  6,  and  13  of  schedule  First  of  the 
Act  will  aliy^j  \jf:  held  to  be  applicable  to  these  elections. 
Thef-e  rules  are  expressed  as  follows : — 

**.0.  Each  candidate  shall  be  Dcmiiiiated  bj  a  fl^iarate  nomniadoii 
paper,  bat  the  same  electors  or  anr  of  them  mar  sabscribe  as  manj 
Domination  papers  as  there  are  Tacancies  to  be  filled,  bat  no  more. 

**  6.  P^ach  candidate  shall  be  deacribed  in  the  nomination  paper  in  such 
roanLer  as  in  the  opinion  of  the  retuming  officer  is  calrnlsted  to  snffi- 
cientljr  identify  such  candidate  ;  the  description  shall  indode  his  names, 
his  abode,  and  his  rank,  profession,  or  calling,  and  his  snmame  shall 
come  first  in  the  list  of  his  names.  No  objection  to  a  nomiaation  paper 
on  the  ground  of  the  description  of  the  candidate  therein  bong  insuffi- 
cient, or  not  being  in  compliance  with  this  rule,  shall  he  allowed  or 
deemed  valid,  unless  such  objection  is  made  bj  the  retuming  officer,  or 
bjr  Bfjme  oih*'T  person,  at  or  immediately  after  the  time  of  the  deliyery 
of  the  nomination  papcr/^ 

^^  1 3,  The  retuming  officer  shall  decide  on  the  Talidity  of  every  objectioo 
made  to  a  nomination  paper,  and  his  decision,  if  disallowing  the  objec- 
tion, bliall  Ui  final ;  but  if  allowing  the  same,  shall  be  subject  to  reversal 
on  jictiiioii  questioning  the  election  or  return/"* 

If,  oil  tlie  otlier  hand,  it  shall  be  held  that  the  proWsions 
of  tlio  J>a]|ot  Act  alluded  to  do  not  apply  to  municipal 
ch.'ctionH,  and  that  the  form  of  nomination  paper  must 
Htill  \)i'.  that  prcKcriljod  by  the  Municipal  Elections  Amend- 
UKiit  (Scotland)  Act  18G8,  and  that  the  nomination  of  candi- 

datcH  muHt  l>e  made  to  tlie  town  clerk,  and  intimated  bv 

•I 

liirii  iiH  directed  by  that  Act  and  the  Act  of  1870, — must 
tiMj  town  chjrk  reject  such  nomination  papers  as  do  not 
strictly  comj)ly  vdih  the  provisions  of  the  Act  of  1868  and 
n-Iative  schedule  /  or  will  he  be  entitled  to  exercise  liis 
discretion,  and  to  give  effect  to  such  a  nomination  paper 
as  in  his  judgment  sufficiently  identifies  the  candidate 
and  his  jn-oposer  and  seconder,  though  the  description 
may  not  be  a  literal  compliance  with  the  Act  ?  In  otlier 
words,  would  he  be  safe  m  exercising  a  discretion  similar 
to  that  vested  in  the  returning  officer  by  Rule  6  of 
Bcliedule  First  of  tlie  Ballot  Act  above  quoted  Y 
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3.  As  regards  voting  papers. 

It  is  enacted  by  section  2  of  the  Ballot  Act  that  each 
voter,  after  secretly  marking  his  vote  on  the  ballot  paper, 
and  folding  it  np  so  as  to  conceal  his  vote,  shall  place  it  in  the 
ballot  box  in  the  presence  of  the  presiding  officer.  And  it  is 
further  enacted  that 

*•*•  Any  ballot  paper  which  has  not  on  its  back  the  official  mark,  or  on 
which  votes  are  given  to  more  candidates  than  the  voter  is  entitled  to 
vote  for,  or  on  which  anything,  except  the  said  number  on  the  back,  is 
written  or  marked  by  which  the  voter  can  be  identified,  shall  be  void 
and  not  counted." 

Now,  suppose  an  elector,  after  marking  his  vote  in  one 
of  the  compartments  of  the  polling  station  for  this  purpose, 
to  bring  out  his  paper  unfolded,  or  to  open  it  out  after  being 
folded,  so  as  in  either  way  to  show  how  he  has  voted ; 
or,  suppose  him  to  have  written  or  marked  his  voting 
paper  so  as  to  enable  it  to  be  identified,  would  it  be  the 
duty  of  the  presiding  officer,  seeing  one  or  other  of  these 
irregularities  committed,  to  prevent  the  ballot  paper  of 
such  a  voter  to  be  deposited,  or  to  report  the  offender  for 
prosecution  in  terms  of  section  3  of  this  Act,  or  to  deal 
with  him  under  the  provisions  of  section  9,  or  to  adopt 
all  the  courses  suggested  I 

It  is  to  be  observed  that  the  specification  of  offences  in 
section  3  of  the  Ballot  Act,  for  the  commission  of  which 
a  voter  is  declared  to  be  liable  to  punishment,  does  not 
include  the  showing  of  his  voting  paper,  and  so  making 
known  how  he  has  voted ;  nor  does  it  include  the  ^\Titing 
or  marking  on  the  ballot  paper  anything  by  which  the 
voter  can  be  identified,  unless,  indeed,  he  were  afterwards 
to  put  it  into  the  ballot  box,  and  that  Tact  could  be  held 
to  bring  him  within  the  category  of  offences  prescribed  by 
sub-section  (4),  viz.,  "  fraudulently"  putting  into  the  ballot 
box  "any  paper  other  than  the  ballot  paper  which  he  is 
authorised  by  law  to  put  in^ 

In  counting  the  votes,  no  doubt,  the  returning  officer  is 
directed  by  rule  36  of  schedule  first  of  the  Ballot  Act  to 
reject  voting  papers  liable  to  objection  on  various  gi'ounds, 
including  some  of  those  supposed  above,  and  others  wliich 
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the  presiding  officer  might  have  no  meanB  of  discovering. 
The  cases  supposed,  however,  in  so  far  as  they  can  be  held 
to  be  violations  of  the  law,  are  all  open,  brought  under 
the  notice  of  the  presiding  officer,  and  some  of  them,  if 
unchecked  or  unreported  by  him,  could  not  be  discovered 
by  the  provost  or  chief  or  senior  magistrate  in  counting 
the  votes. 

4.  As  regards  securing  secrecy  on  the  part  of  candidates. 
Section  20  of  the  Ballot  Act,  sub-section  (6,)  provides  as 
follows: — 

**  (6.)  NothiDg  in  this  Act  shall  be  deemed  to  aathoriae  the  appoint- 
ment  of  anj  agents  of  a  candidate  in  a  municipal  election,  bat  if  in  the 
case  of  a  municipal  election  any  agent  of  a  candidate  is  appointed,  and 
a  notice  in  writing  of  such  appointment  is  given  to  the  returning  officer, 
the  provisions  of  this  Act  with  respect  to  agents  of  candidates  shall,  so 
fiir  as  respects  such  agent,  apply  in  the  case  of  that  election." 

Rule  54  of  schedule  first  directs  as  follows : — 

^*  54.  Every  returniog  officer,  and  every  officer,  clerk,  or  agent 
authorised  to  attend  at  a  polling  station,  or  at  the  counting  of  the  votes, 
shall,  befoie  the  opening  of  the  poll,  make  a  statutory  declaration  of 
secrecy,  in  the  presence,  if  he  is  the  returning  officer,  of  a  justice  of  the 
peace,  and  if  be  is  any  other  officer  or  an  agent,  of  a  justice  of  the  peace 
or  of  the  returning  officer ;  but  no  such  returning  officer,  officer,  clerk 
or  agent  as  aforesaid,  shall,  save  as  aforesaid,  be  required,  as  such,  to 
make  any  declaration  or  take  any  oath  on  the  occasion  of  any  election.'* 

And  tlie  obligatiou  of  secrecy  upon  returning  officers, 
prcHiding  officers,  clerks,  and  agents  of  candidates,  is 
enforced  by  section  4,  which  is  as  follows : — 

"  4.  Every  officer,  clerk,  and  agent  in  attendance  at  a  polling  station, 
shall  maintain  and  aid  in  maintaining  the  secrecy  of  the  voting  in  such 
station,  and  shall  not  communicate,  except  for  some  purpose  authorised 
by  law,  before  the  poll  is  closed,  to  any  person  any  information  as  to  the 
name  or  number  on  the  register  of  voters  of  any  elector  who  has  or  has 
not  applied  for  a  ballot  paper  or  voted  at  that  station,  or  as  to  the 
official  mark,  and  no  such  officer,  clerk,  or  agent,  and  no  person  who- 
soever, shall  interfere  with  or  attempt  to  interfere  with  a  voter  when 
marking  his  vote,  or  otherwise  attempt  to  obtain  in  the  polling  station 
information  as  to  the  candidate  for  whom  any  voter  in  such  station  is 
about  to  vote  or  has  voted,  or  communicate  at  any  time  to  any  person 
any  information  obtained  in  a  polling  station  as  to  the  candidate  for 
^  hom  any  voter  in  such  station  is  about  to  vote  or  has  voted,  or  as  to 
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the  number  on  the  back  of  the  ballot  paper  given  to  any  voter  at  such 
station.  Every  officer,  clerk,  and  agent  in  attendance  at  the  counting  of 
the  votes  shall  maintain  and  aid  in  maintaining  the  secrecy  of  the  voting, 
and  shall  not  attempt  to  ascertain  at  such  counting  the  number  on  the 
back  of  any  ballot  paper,  or  communicate  any  information  obtained  at 
such  counting  as  to  the  candidate  for  whom  any  vote  is  given  in  any 
particular  ballot  paper.  No  person  shall  directly  or  indirectly  induce 
any  voter  to  display  his  ballot  paper  after  he  shall  have  marked  the 
name,  so  as  to  make  known  to  any  person  the  name  of  the  candidate  for 
or  against  whom  he  has  so  marked  his  vote. 

*^  Every  person  who  acts  in  contravention  of  the  provisions  of  this 
section,  shall  be  liable,  on  summary  conviction  before  two  justices  of 
the  peace,  to  imprisonment  for  any  term  not  exceeding  six  months,  with 
or  without  hard  labour. 

Section  11  of  the  Act  also  enacts  as  follows : — 

**  11.  Every  returning  officer,  presiding  officer,  and  clerk  who  is 
guilty  of  any  wilful  misfeasance  or  any  wilful  act  or  omission  in  contra- 
vention of  this  Act  shall,  in  addition  to  any  other  penalty  or  liability  to 
which  he  may  be  subject,  forfeit  to  any  person  aggrieved  by  such  mis- 
feasance, act,  or  omission,  a  penal  sum  not  exceeding  one  hundred 
pounds. 

"  Section  fifty  of  the  Representation  of  the  People  Act,  1867,  (which 
relates  to  the  acting  of  any  returning  officer,  or  his  partner  or  clerk,  as 
agent  for  a  candidate),  shall  apply  to  any  returning  officer  or  officer 
appointed  by  him  in  pursuance  of  this  Act,  and  to  his  partner  or  clerk.^* 

But  Rule  51  of  schedule  first,  contains  the  following 
direction : — 

*^  51.  A  candidate  may  himself  undertake  the  duties  which  any  agent 
of  his  if  appointed  might  have  undertaken,  or  may  assist  his  agent  in 
the  performance  of  such  duties,  and  may  be  present  at  any  place  at 
which  his  agent  may,  in  pursuance  of  this  Act,  attend.*' 

Thus,  then,  a  candidate  may  himself  attend  the  poll  and 
the  counting  of  the  votes, — which  no  returning  officer,  pre- 
siding officer,  assistant,  clerk,  or  agent  can  enter  upon  with- 
out previously  taking  a  declaration  of  secrecy.  But  there 
is  no  provision  for  his  taking  any  such  declaration,  and  the 
enactments  of  sections  4  and  11  do  not  appear  to  extend  to 
him  in  the  same  way  as  to  others  officially  engaged  and 
expressly  referred  to.  Can  it  be  held  that  a  candidate 
who  undertakes  the  duties  which  any  agent  of  his,  if 
appointed,  might  undertake,  becomes  subject  to  all  the 
obligations  to  which  the  agent  would  have  been  liable,  and, 
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ifU^nr  alia,  that  of  i?*rcrecir ;  and  should  provosts  or  chief  or 
s'rDior  magujtrat'rs,  acting  as  retaining  officers,  require  all 
f^andi^lates  to  take  a  declaration  of  secrecv  as  a  condition 
of  lA-iiig  a^lniitted  to  a  poll  or  to  the  counting  of  the  votes f 

5.  As  reganls  the  closing  of  the  poll. 

In  the  event  of  a  voter  Vxring  in  a  periling  plac-e  for 
the  purpose  of  voting,  but  not  having  actually  received 
a  ballot  pajjer  when  four  o'clock  arrives,  at  which  hoar 
the  poll  iH  appointed  to  be  shut,  is  he,  by  virtue  of  being 
in  the  polling  place,  entitled  to  receive  and  mark  his 
liallot  fjaper,  and  to  place  it  in  the  ballot  box  before  the 
l>ox  is  closed  ? 

In  the  event  again  of  a  voter  being  in  a  polling  place, 
and  having  received  a  ballot  paper  before  four  o'clock, 
but  not  lia\'ing  marked  and  placed  it  in  the  ballot  box 
before  that  hour,  is  he,  by  virtue  of  ha^nng  received  the 
Jxillot  jiaper,  entitled  to  mark  it  and  deposit  it  in  the  ballot 
box? 

In  considering  the  latter  question,  it  may  be  proper  to 
have  in  view  one  of  the  provisions  of  section  15  of  the 
Ballot  Act,  which  enacts  that 

"  Any  persou  applying  for  a  ballot  paper  under  this  Act  shall  bo 
deemed  **  to  tender  bis  vote,"  or  "  to  as:<ume  to  vote,"  Tritbin  the  mean- 
ing of  the  said  enactments ;  and  any  application  for  a  ballot  paper  under 
this  Act  or  expressions  relative  thereto,  shall  be  equivalent  to  "  voting  " 
in  the  said  enactments,  and  any  expressions  relative  thereto/' 

Second.  That  the  law  in  regard  to  municipal  elections 
in  royal  burghs,  other  than  those  specified  in  schedule  (C.) 
of  the  Act  3  and  4  William  IV.,  c.  70,  and  in  the  parlia- 
mentary hurgliH  dealt  with  by  the  Act  3  and  4  AVilliam 
IV.,  cap.  77,  is  assiniilated  to  the  law  heretofore  in  opera- 
tion in  Edinburgh  and  the  several  burghs  specified  in 
Huheduhi  (C.)  aforesaid,  as  that  law  is  amended  by  the 
Ballot  Act. 

Ill  other  words,  the  provisions  of  the  former  of  these 
Acts  in  regard  to  the  election  of  councilli>rs  in  n^yal 
biirghs,  other  than  those  specified  in  schedule  (C),  and 
the  provisions  of  the  latter  of  these  Acts,  in  regard  to  tlie 
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election  of  councillors  in  parliamentary  burghs,  are 
repealed  by  the  Ballot  Act,  in  so  far  as  not  previously 
repealed  or  altered  by  the  acts  of  1868  and  1870.  And 
hereafter,  so  long  as  the  provisions  of  the  Ballot  Act  con- 
tinue in  force,  the  same  rules  and  forms  must  be  observed 
in  all  royal  and  parliamentary  burghs  in  regard  to  the 
nomination  of  candidates,  the  publication  of  notices,  the 
taking  of  polls  and  counting  of  votes  in  cases  of  contested 
elections  in  burghs  or  wards,  and  the  declaration  of  elections, 
as  the  rules  and  forms  wliich  will  have  to  be  observed  in 
Edinburgh  and  the  other  burghs  specified  in  schedule  (C.) 
of  3  and  4  William  IV.,  c.  76. 

Third.  That  the  election  of  commissioners  of  police 
under  the  Police  and  Improvement  (Scotland)  Act,  1850, 
(13  and  14  Victoria,  cap.  33),  and  under  "  The  General 
PoKce  and  Improvement  (Scotland)  Act,  1862,"  and 
amending  Acts,  must  hereafter,  so  long  as  the  provisions 
of  the  Ballot  Act  continue  in  force,  be  conducted  in  the 
same  manner  in  wliich  elections  of  councillors  in  Edin- 
burgh and  the  other  burghs  specified  in  schedule  (C.)  of  3 
and  4  William  IV.,  c.  76. 

The  opinion  of  counsel  upon  most  of  the  points  of  diffi- 
culty which  have  been  indicated  in  regard  to  the  operation 
of  the  Ballot  Act  in  royal  burghs  will,  of  course,  be  equally 
applicable  to  elections  of  commissioners  of  police  under 
the  General  Police  Acts  of  1850  and  1862.  But  there  are 
special  difficulties  in  regard  to  them,  to  which  the  attention 
of  counsel  is  now  invited. 

iJnder  both  of  these  Acts  it  will  be  seen  the  pro- 
cedure in  regard  to  elections  was  substantially  the  same. 
The  chief  or  senior  magistrate,  or  sheriff,  as  the  case 
might  be,  had  to  convene  a  meeting  of  the  householders 
of  the  burgh,  or  of  the  respective  wards  of  such  burghs  as 
were  divided  into  wards,  in  a  prescribed  way.  At  that 
meeting  any  householder  might  be  nominated  for  elec- 
tion, and  if  his  nomination  was  seconded,  the  magistrate, 
or  sheriff",  or  preses,  proceeded  to  ascertain  the  determina- 
tion of  the  meeting  by  a  show  of  hands,  or  in  any  other 
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way  lie  considered  expedient,  and  thereafter  annonnced 
the  resTilt.  If  the  flection  was  unanimouB,  he  declared  the 
persons  so  nominiited  to  he  elected.  If^  on  the  other 
hand,  the  election  was  not  unauimous,  and  if  a  poll  yna 
demanded  in  writing,  the  magistrate,  or  eheriff,  or  preeee 
of  the  meeting,  <lirected  a  poll  to  take  place  at  an 
appointed  time  ;  iioU  clerks  and  poll  bookB  were  pro- 
vided the  votes  of  the  householders  were  entered  in 
these  poll  books;  Jtnd  the  result  of  the  poll,  as  appearing 
in  these  books,  was  afterwards  declared  l^  the  magis- 
trate, or  sheriff,  or  preses.  If  anj  candidate  not  returned 
felt  himself  aggrieved,  he  conid  complain  in  writing  to  other 
the  commissioners  at  their  first  meeting;  they  remitted  to  a 
committee  of  three  or  five  of  their  number  to  inquire  into 
the  merits  of  the  disputed  election  ;  and  their  report  to 
the  commissioners  was  final.  In  the  event  of  there  being 
an  equahty  of  votes  at  any  election,  the  commiasionerB 
were  empowered  to  determine  by  vote  which  of  the  candi- 
dates  should  be  preferred. 

Under  both  of  these  Acts,  in  like  manner,  no  fixed  date 
was  prescribed  for  the  election  of  commissioners,  as  in  the 
case  of  elections  in  royal  and  parliamentary  burghs. 
The  acts  might  he  adopted  at  any  time,  and  the  election 
of  commissioners  had  thereafter  to  take  place  with  refer- 
ence to  the  date  of  the  adoption  of  the  Act  in  the  particular 
burgh.  Both  Acts  required  one  third  of  the  commisioners 
elected  for  each  such  burgh  or  ward  to  go  out  of  ofllce 
annually,  "  on  the  same  day,  at  the  expiration  of  a  year, 
on  wliich  commiasiouers  were  last  elected  into  oESce,  or  on 
the  next  lawful  day  thereafter."  And  on  the  same  or  the 
next  lawful  day,  annually,  the  places  of  the  commissioners 
going  out  of  office  had  to  be  supplied  by  an  equal  number 
of  new  commissioners,  chosen  6-om  among  the  house- 
holders of  the  burgh. 

Under  both  of  these  Acta,  moreover,  as  amended  by 
"The  General  Police  and  Improvement  (Scotland)  Act 
1862,  Amendment  Act,"  the  qualification  of  the  house- 
holders entitled  to  vote  in  the  election  of  commis- 
sioners is  difierent  from  that  of  the  electors  in  royal  and 
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parliamentary  burghs.  By  the  General  Police  Act  of  1850, 
the  householder  was  defined  to  mean  a  male  occupier  of  a 
dwelling-house,  or  other  heritable  subject,  of  the  yearly  value 
of  £10  or  upwards.  By  the  General  Police  Act  of  1862, 
the  householder  was  defined  to  mean  a  male  occupier  of 
lands  and  premises  of  the  yearly  value  of  £10  or 
upwards,  in  all  burghs,  except  in  populous  places  con- 
taining less  than  one  thousand  inhabitants;  and  in 
populous  places  containing  less  than  that  number  of 
inhabitants,  it  is  defined  to  mean  a  male  occupier  of 
lands  or  premises,  of  the  yearly  value  of  £6  or  upwards. 
But  by  the  Amendment  Act  above  referred  to,  the  word 
"Householder"  in  the  Police  Acts  of  1850  and  1862  is 
declared  to  mean  "  a  male  occupier  of  lands  or  premises 
of  the  yearly  value  of  £4  and  upwards,  as  appearing  in 
the  valuation  roll."  By  both  the  Acts  of  1850  and  1862 
also,  while  all  householders  were  entitled  to  vote, 
every  company  occupying  lands  or  premises  of  the 
yearly  value  required  for  the  qualification  of  a  house- 
holder, or  of  greater  value,  so  as  to  afford  more  than 
one  such  qualification,  was  entitled  to  grant  written 
authority  to  each  of  its  partners  to  vote  in  respect  of 
such  lands  or  premises,  subject  to  the  provision  that  such 
company  should  not  so  authorise  or  have  right  to  vote  by 
more  than  one  partner,  in  respect  of  each  such  qualifica- 
tion afforded  by  such  premises.  But  by  the  Amend- 
ment Act  above  referred  to,  it  is  declared  "  that  not  more 
than  six  partners  of  any  company  or  co-partnership  shall 
be  entitled  to  vote  in  respect  of  the  lands  or  premises 
occupied  by  such  company  or  co-partnership."  In  royal 
and  parliamentary  burghs  the  mimicipal  fi-anchise  is  the 
same  as  the  parliamentary  franchise. 

In  these  circumstances,  various  questions  arise  in 
applying  the  provisions  of  the  Ballot  Act  to  elections 
of  commissioners  under  these  Acts.  When  that  Act 
provides  that  all  municipal  elections,  including  the  elec- 
tion of  commissioners  of  police  under  the  General 
Police  Acts  of  1850  and  1862,  shall  be  conducted  in  the 
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same  manner  in  all  respects  in  which  elections  of  council- 
lors  in  Eldinbiir^  &c^  are  directed  to  be  conducted 
bj  the  Acts  in  force  at  the  time  of  the  passing  of  the 
Ballot  Act  as  these  Acts  are  thereby  amended;  does  it 
mean, — 

(1.)  That  the  annual  elections  of  these  police  commis- 
sioners must  hereafter  be  made  on  the  first 
Tuesday  of  November,  when  the  elections  of 
councillors  in  royal  and  parliamentary  burghs 
throughout  Scotland  take  place! 

In  considering  this  question,  it  must  be  observed 
that  no  provision  is  made  in  the  Ballot  Act  for 
securing  that  the  police  commissioners  at  present 
in  office  shall  hold  office  till  that  date,  and  shall 
not  hold  office  longer.  On  the  other  hand,  it  will 
be  noticed  that  schedule  fifth  of  the  Ballot  Act 
repeals  section  50  of  the  Act  of  1862,  so  far  as 
its  provisions  are  inconsistent  with  the  provisions 
of  that  Act.  And  it  is  in  virtue  of  clause  50  that 
the  date  of  annual  election  of  commissioners  in 
police  burghs  under  the  Act  of  1862,  has  hitherto 
been  fixed  and  regulated  by  the  date  of  the  first 
election.  It  would  certainly  be  desirable  to  have 
one  time  fixed  for  conducting  all  elections  of 
police  commissioners  over  the  country,  as  has 
been  done  in  regard  to  elections  of  town  coim- 
cillors  in  royal  and  parliamentary  burghs. 

(2.)  That  the  qualification  of  electors,  as  regards  com- 
missioners of  police,  shall  be  the  same  as  the 
qualification  of  electors  of  town  councillors  in 
royal  and  parliamentary  burghs? 

If,  in  future,  commissioners  oi  police,  imder  the 
Acts  of  1850  and  1862,  are  to  be  elected  by  a 
ballot  of  the  householders,  a  roU  of  these  house- 
holders will,  of  course,  have  to  be  made  up  as 
provided  for  by  these  Acts ;  but  the  Ballot  Act 
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provides  no  means  for  dealing  with  the  votes  of 
partners  of  companies  holding  mandates. 

(3.)  That  the  chief  magistrate  or  sheriff  is  henceforth 
not  to  convene  meetings  of  the  householders,  and 
proceed  to  elect  commissioners  in  the  way 
and  manner  before  described,  but  that  the  clerk  of 
the  commissioners  is  to  issue  notices  and  receive 
nominations  of  commissioners  in  the  same  way 
as  the  town  clerks  of  Edinburgh,  Glasgow,  &c., 
issue  notices  under  the  Acts  appUcable  to 
mimicipal  elections  in  these  burghs;  and  that 
thereafter  the  election  of  commissioners,  whether 
contested  or  not,  is  to  proceed  and  be  declared 
in  the  same  way  as  the  election  of  town  coun 
cillors  in  these  burghs  ? 

In  considering  this  question,  it  is  to  be  kept  in 
view  that  if  the  Ballot  Act  contemplates  such  a 
change  in  the  election  of  commissioners  of  poUce 
under  the  Acts  of  1850  and  1862,  it  does  not 
specify  the  days  when  notices  are  to  be  issued 
and  nominations  received,  and  that  if  all  elections 
of  commissioners  are  not  henceforth  to  take 
place  on  the  first  Tuesday  of  November  in  each 
year,  the  only  thing  the  clerk  could  probably  do, 
would  be  to  be  guided  by  analogy,  and  fix  the 
several  dates  of  notices  and  nominations  with 
reference  to  the  day  of  election,  as  is  done  in 
the  Acts  of  Parliament  relative  to  elections  in 
royal  and  parliamentary  burghs. 

(4.)  Are  the  provisions  of  the  General  Police  Acts  of 
1850  and  18B2,  in  regard  to  the  procedure  to 
be  followed  with  reference  to  the  complaints  ot 
luisuccessful  candidates,  still  operative ;  or  must 
all  elections  of  commissioners  of  police  under 
these  Acts,  hereafter  be  challenged  in  the  supreme 
courts,  in  the  same  way  as  elections  of  town 
councillors  ? 
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Besides  royaJ  and  parliamentary  burghs,  and  burghs 
and  populous  places,  under  the  operation  of  the  General 
Police  Acts  of  1850  and  1862,  there  are  several  burghs  in 
Scotland  in  which  magistrates  and  councillors  are  chosen 
imder  the  provisions  of  special  charters  or  of  local  Acts, 
and  in  which  the  householders,  when  adopting  the  General 
PoKce  and  Improvement  (Scotland)  Act  1862,  in  whole  or 
in  part,  have  resolved  that  the  magistrates  and  coun- 
cillors should  also  be  commissioners  of  police.  In  such 
burghs,  accordingly,  imder  section  41  of  the  Act  of  1862, 
no  special  election  of  commissioners  of  police,  or  magis- 
trates of  police,  takes  place  under  the  Act.  In  some 
royal  and  parhamentary  burghs,  again,  where  the  magis- 
trates and  coimcillors  are  elected  under  the  provision 
of  the  3  and  4  William  IV.,  chapters  76  and  77,  and  the 
amending  Acts,  the  pohce  commissioners  and  other  public 
bodies  are  elected  in  a  diflferent  way  under  the  provisions 
of  local  Acts.  Some  anxiety  is  felt  on  the  part  of  the 
authorities  in  various  of  these  towns,  to  know  whether 
the  Ballot  Act  interferes  with  elections  under  their  special 
charters  or  local  Acts. 

It  has  been  seen  that  the  municipal  elections  in  Scotland, 
provided  for  in  the  Ballot  Act,  are  only  those  of  persons 
to  serve  the  office  of  councillors  or  commissioners  of  burghs, 
or  wards,  or  districts  of  burghs,  subject  to  the  "  Municipal 
Corporation  Acts,"  which  Acts  are  defined  to  be  the  Acts  of 
3  and  4  William  IV.,  chapters  76  and  77,  and  the  General 
Police  Acts  of  1850  and  1862,  and  any  Acts  amending  the 
same.  The  specification  of  these  Acts  in  section  29  is 
very  express,  and  no  words  are  added  to  create  doubt  or 
dubiety,  as  might  have  been  the  case  had  the  phraseology 
been  used  which  has  been  employed  in  the  same  section 
with  reference  to  Ireland.  It  will  be  observed,  the  term 
"  Municipal  Corporation  Acts,"  is  defined,  as  regards  Ire- 
land, to  be  the  Act  3  and  4  Victoria,  c.  108,  the  9  George 
IV.,  c.  82,  "  and  every  local  and  personal  act  providing 
for  the  election  of  commissioners  in  any  towns  or  places, 
for  purposes  similar  to  the  said  acts."     The  point  to  be 
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noticed  in  Scotland,  however,  is  that  the  burghs  referred 
to  are  actually  subject  to  the  Acts  of  1850  and  1862, 
though  the  election  of  the  magistrates  and  councillors 
who  are  commissioners  of  poUce  in  these  burghs,  falls  to 
be  made  under  special  charters,  or  under  local  Acts  difiFerent 
from  the  Acts  of  1850  and  1862. 

In  view  of  the  whole  provisions  of  the  Ballot  Act, 
and  the  Acts  relating  to  municipal  elections  in  Scot- 
land, Coimsel  is  requested  to  advise  the  Memorialists — 

First. — Whether  the  nomination  of  candidates  must  be 
made  to  the  town  clerk,  in  the  form  prescribe(^ 
by  Schedule  (B.)  of  the  "Municipal  Elections 
Amendment  (Scotland)  Act  1868,"  and  otherwise, 
in  terms  of  that  Act,  or  to  the  provost  or  chief 
magistrate,  as  "  returning  oflScer,"  in  terms  of  the 
Ballot  Act  1872,  and  according  to  the  form  in  the 
second  schedule  of  that  Act  ?  And  if  to  the  former, 
whether  electors  on  the  register  of  the  burgh  are 
entitled  to  sign  as  the  proposer  or  seconder  of  a 
candidate  for  a  ward  in  which  they  are  not  qualified 
to  vote?  And  whether  the  public  intimation  of 
the  names  of  the  candidates  must  be  given  by 
the  town  clerk,  in  terms  of  the  Acts  of  1868  and 
1870,  or  by  the  returning  officer,  in  terms  of  the 
Ballot  Act  ? 

Ans.  1.  The  provisions  of  the  Ballot  Act  do  not,  in 
our  opinion,  apply  to  the  nomination  of  candi- 
dates at  municipal  elections ;  and  we  accordingly 
think  that  nominations  ought  to  be  lodged  with 
the  town  clerk,  and  intimation  of  the  names  of  the 
candidates  given  by  him,  in  terms  of  the  Acts  of 
1868  and  1870.  It  appears  to  us  that,  under  the 
Act  of  1868,  the  proposer  and  seconder  of 
a  candidate  must  be  electors  qualified  to  vote 
in  the  ward  for  which  the  candidate  is 
nominated. 
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Second. — ^Do  the  provisions  of  the  Ballot  Act  affect  the 
election  of  councillors  ad  interim,  or  must  these  still 
continue  to  be  conducted  under  the  old  law  I  If 
Counsel  shall  be  of  opinion  that  such  elections,  in 
cases  where  a  vote  is  necessary,  are  contested  elec- 
tions, and  fall  within  the  operation  of  the  Ballot 
Act, — ^how  and  between  whom  must  a  vote  by  ballot 
be  taken  ? 

Ana.  2.  We  are  of  opinion  that  the  provisions  of  the 
Ballot  Act  have  exclusive  application  to  cases 
where  the  right  of  election  belongs  to  the  quali- 
fied electors  of  the  burgh ;  and  that  interim  elec- 
tions by  the  council  must  continue  to  be 
conducted  under  the  old  law. 

Third. — Are  the  provisions  of  the  Act  of  3  and  4  William 
IV.,  cap.  76,  and  of  the  Municipal  Elections  Amend- 
ment (Scotland)  Act,  1868,  in  so  far  as  they 
impose  upon  town  clerks  the  duty  of  providing 
polling  places,  still  operative ;  or  are  they  super- 
seded by  the  enactments  of  the  Ballot  Act,  to  the 
effect  of  charging  provosts  or  chief  or  senior 
magistrates  with  that  duty  ? 

An8.  3.  In  our  opinion,  provosts  or  other  magistrates, 
being  returning  officers  under  the  Ballot  Act, 
are  now  charged  with  the  duty  of  providing 
polling  stations. 

Fourth. — Are  the  provisions  of  sectiuu  8  of  tlie  Act  3  and 
4  William  IV.,  c.  76,  in  so  far  as  they  prescribe  the 
quahfications  of  the  substitutes  to  be  appointed  by 
the  provost  or  chief  or  senior  magistrate  to  offi- 
ciate and  preside  at  polling  places,  appliciible  to 
presiding  officers  to  be  appointed  under  the  pr«> 
visions  of  the  Ballot  Act  ? 

Arts.  4.  We  are  of  opinion  that  presiding  officers  (^r 
substitutes,  appointed  to  superintend  the  poll,  at 
stations  under  the  Ballot  Act,  must  still  possess 


Memorial  and  Opinion.]  APPENDIX  XV.  [185] 

the  qualifications  prescribed  by  section  8  of  3  and 
4  William  IV„  c.  76.  The  provisions  of  the 
Ballot  Act  do  not  appear  to  us  to  be  intended  to 
regulate  the  qualification  of  such  officers  in  the 
case  of  municipal  elections ;  and  it  is  worthy  of 
note  that,  whilst  various  portions  of  section  8  of 
the  Act  of  William  are,  by  section  32,  and 
Schedule  Fifth  of  the  Ballot  Act,  expressly 
repealed,  that  part  of  the  clause  which  relates  to 
qualifications  of  polUng  substitutes  is  left  intact. 

Fifth. — ^Are  the  provisions  of  the  Acts  of  3  and  4 
William  IV.,  caps.  76  and  77,  in  regard  to  casting 
up  the  votes  and  declaring  upon  whom  the  election 
has  fallen,  still  operative,  to  the  effect  of  requiring 
these  things  to  be  done  between  twelve  and  two 
o'clock  on  the  day  after  the  election ;  or  are  these 
provisions  superseded  by  the  Ballot  Act,  and  are 
provosts  and  chief  magistrates  left  to  perform  these 
duties  at  their  own  discretion,  but  "as  soon  as 
practicable!" 

Ans.  5.  We  think  that,  at  the  close  of  the  poll,  the 
provost  or  other  returning  officer  may  proceed 
at  once  to  examine  the  ballot  papers  and  count 
the  votes.  The  poll  ought  not,  in  our  opinion, 
to  be  declared  imtil  between  the  hours  of  twelve 
and  two  on  the  day  following  the  election.  It 
the  examination  and  casting  up  of  the  votes 
cannot  be  concluded  before  two  o'clock,  the  poll 
ought  to  be  declared  as  soon  as  possible  after 
these  operations  are  completed. 

Sixth. — ^What  is  the  duty  of  the  officer  to  whom  the 
nomination  of  candidates  for  election  falls  to  be 
made,  in  the  event  of  the  nomination  papers  being 
irregular  and  informal  ? 

Ana.  6.  As,  in  our  opinion,  the  law  regarding  the 
nomination  of  candidates  is  i\oi  thereby  altered, 
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his  duty  remains  the  same  as  previous  to  the 
passing  of  the  Ballot  Act. 

Seventh, — What  is  the  duty  of  a  presiding  officer  in 
regard  to  a  voting  paper  proposed  to  be  placed  in 
a  ballot  box  by  an  elector  who  openly  contravenes 
the  express  requirements  of  the  Ballot  Act  ajid 
relative  schedule  I 

Ana,  7.  We  assume  that  the  contraventions  referred  to 
in  this  query  may  consist  in  the  elector's  violating 
the  secrecy  which  the  Act  seems  to  enjoin,  or  in 
his  making  illegal  markings  upon  his  ballot 
paper.  In  either  case,  we  conceive  it  to  be  the 
duty  of  the  presiding  officer  to  receive  the  voting 
paper. 

Eighth. — Is  a  candidate  who  undertakes  duties  which 
any  agent  of  his,  if  appointed,  might  undertake, 
subject  to  all  the  obligations,  and  specially  those  of 
secrecy  to  which  the  agent  is  liable ;  and  should 
such  candidate  be  required  to  take  the  statutory 
declaration  of  secrecy  as  a  pro-requisite  to  being 
admitted  to  the  poll  or  the  counting  of  the  votes  t 

Ans.  8.  It  appears  contrary  to  the  spirit  of  the  Act 
that  a  candidate  should  be  permitted  to  under- 
take these  duties  without  having  first  made  the 
statutory  declaration  of  secrecy ;  but  in  the 
absence  of  any  words  of  enactment  bearing 
either  directly  or  indirectly  upon  the  matter,  we 
cannot  advise  the  returning  or  election  officers  to 
undertake  the  responsibility  of  excluding  candi- 
dates who  decUne  to  make  such  declaration. 

Ninth. — Is  a  voter  who  happens  to  be  in  a  polling  place 
when  four  o'clock  arrives,  entitled  thereafter 
to  receive  a  ballot  paper,  and  to  mark  and 
deposit  his  vote ;  or  if,  previous  to  four 
o'clock,  he  has  received  a  ballot  paper,  is  he  there- 
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after  entitled  to  mark  and  deposit  it  in  the  ballot 
box  ? 

Ans,  9.  We  are  of  opinion  that  a  voter,  who  has 
received  a  ballot  paper  before  four  o'clock,  and 
has  not  unduly  delayed  to  mark  and  deposit  his 
vote,  may  mark  and  deposit  the  same  after  four 
o'clock  ;  but  that  no  voter  is  entitled  to  receive 
a  ballot  paper  after  four  o'clock. 

Tenth, — By  whom  should  the  requisite  arrangements, 
and  specially  the  appointment  of  presiding  oflScers 
and  clerks,  be  made  for  municipal  elections  in 
burghs  where  the  provost  or  chief  magistrate  falls 
to  retire  on  the  day  on  which  the  election  takes 
place,  and  other  magistrates  remain  in  office  1 

Ans.  10.  In  cases  where  it  is  practicable,  these 
appointments  had  better  be  made  on  the  day  of 
the  election,  by  the  returning  officer  who  enters 
upon  office  on  that  day.  But  in  cases  where 
that  course  is  not  practicable,  we  think  that  a 
joint  appointment  of  presiding  officers  and  clerks 
by  the  provost  and  senior  bailie,  confirmed  by 
the  latter  upon  his  becoming  acting  chief  magis- 
trate, would  be  sufficient  compUance  with  the  Act. 

Eleventh. — Having  regard  to  the  several  points  of  difficulty 
indicated  in  regard  to  the  apphcation  of  the  Ballot 
Act  to  the  election  of  commissioners  of  police  under 
the  provisions  of  the  Act  13  and  14  Victoria,  c.  33, 
("  The  General  PoUce  and  Improvement  (Scotland) 
Act,"  1850,)  and  "  The  General  PoUce  and  Improve- 
ment (Scotland)  Act,"  1862  : 

(1.)  Must  the  annual  election  of  these  commissioners 
be  hereafter  made  on  the  first  Tuesday  of 
November ;  and  must  those  commissioners  who 
fall  to  retire  at  the  next  annual  election  (when- 
ever that  may  be),  either  hold  office  till  the  first 

2  B 
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Tu'rS'laT  of  Xovemlx-r,  or  retire  from  office  on 
that  daT? 

Ans.  11.  n.)  It  doe8  not  appear  to  us  that  the  Balli^t 
Act  makes  any  change  with  respect  to  the 
periods  at  which  the  annual  elections  of  these 
commi;>sioner8  are  to  take  place. 

(2.)  Miwt  the  qualification  of  voters  for  these  com- 
mii*sioiierH  of  police  still  remain  as  provided  by 
the  General  Police  Acts  of  1^50  and  1862  as 
amended  bv  the  Act  of  1868:  or  must  these 
qualifications  \)e  the  same  as  those  of  municipal 
and  parliamentary  electors  ?  If  the  former,  in 
what  way  can  the  votes  of  partners  of  companies 
lie  taken  by  ballot,  under  the  provisions  of  the 
Ballot  Act  ? 

Ans.  (2.)  The  Act  does  not,  in  our  opinion,  affect 
the  qualification  of  persons  entitled  to  vote  at 
such  elections.  A  separate  roll  must  still  be 
made  up  including  the  names  of  firms,  and  the 
partner  having  right  to  vote  as  representing  his 
firm  will,  in  our  opinion,  l>e  entitled  to  receive  a 
ballot  paper  on  producing  a  proper  mandate. 

(3.)  Must  the  nomination  of  candidates  for  election 
as  commissioners  of  police,  proceed  henceforth  as 
in  the  case  of  tlie  nomination  of  councillors  in 
Edin]>urgh,  &c. ;  or  must  these  nominations  be 
conducted  as  heretofore,  at  meetings  convened 
by  the  chief  magistrate  or  sheriff,  and  a  vote  by 
ballot,  under  the  provisions  of  the  Ballot  Act, 
only  take  place  in  the  event  of  a  poll  being 
demanded  in  writing  ? 

Ati8.  (3.)  The  nomination  must,  in  our  opinion,  be 
made  and  subsequent  procedure  take  place  as 
in  the  case  of  Edinburgh  and  other  biu-ghs 
specified  in  schedule  (C.)  of  3  and  4  Will.  IV., 
c.  76. 
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(4.)  Are  the  provisions  of  section  31  of  the  Act  13  and 
14  Victoria,  c.  33,  and  of  section  48  of  the  General 
Police  and  Improvement  (Scotland)  Act,  1862, 
as  to  disputed  elections  and  equality  of  votes  at 
elections  of  commissioners,  still  operative ;  or  are 
they  superseded  by  the  Ballot  Act?  and  must 
the  procedure  prescribed  by  the  Act  3  and  4 
Will.  IV.,  c.  76,  and  amending  Acts,  be  applicable 
to  such  cases  f 

.  1  ns.  (4.)  This  query  is  attended  with  diflSculty,  but 
we  are  disposed  to  think  that  the  enactments  in 
the  statutes  of  1850  and  1862,  Avith  regard 
to  disputed  elections  and  equahty  of  votes, 
must  be  held  as  repealed,  being  of  a  char- 
acter inconsistent  with  the  provisions  of  the 
Ballot  Act. 


Iwelfth, — Do  the  provisions  of  the  Ballot  Act  apply  to 
any  elections  of  councillors  or  commissioners  in 
biu-ghs  which  are  not  subjec^t  to  the  Acts  of  3  and 
4  Will.  IV.,  cap.  76  and  77,  or  the  Act  of  13  and  14 
Victoria,  c.  33,  or  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  but  which  are  expressly 
provided  for  by  local  Acts,  and  are  not  appointed 
to  be  made  along  with  the  election  of  councillors 
or  commissioners  of  poUce  under  the  acts  above 
specified,  or  any  of  them  l 

A  718,  12.  In  our  opinion,  they  do  noc. 

Thirteenth, — Do  the  provisions  of  the  Ballot  Act  apply 
to  any  elections  of  councillors  or  commissioners  in 
burghs  which  are  subject  to  the  Act  of  13  and 
14  Victoria,  c.  33,  or  "  The  General  Police  and  Im- 
provement (Scotland)  Act,  1862,"  although  the 
election  of  the  magistrates  and  councillors,  who 
are  commissioners  of  police  in  these  biu*ghs,  falls  t(» 
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be  made  under  special  charters,  or  under  local  Acts 
different  from  the  Acts  of  1850  and  1862  ? 

Ans.  13.  We  are  disposed  to  hold  that  the  provisions 
of  the  Ballot  Act  in  regard  to  the  taking  of  the 
poll,  apply  to  the  election  of  such  magistrates 
and  coimcillors  as  are  at  the  same  time  com- 
missioners of  police  under  the  Acts  of  1850 
or  1862. 


The  Opinion  of 


AND.  R.  CLARK. 
WM.  WATSON. 


Edinbuboh,  9th  October  1872. 
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FORMS 


OF 


NOTICES  AND  OTHER  PROCEEDINGS 

IN 

MUNICIPAL  ELECTIONS. 


In  bo  far  as  the  following  forms  are  framed  with  reference 
to  Edinburgh,  they  illustrate  a  case  in  which  Trustees  or 
Commissioners  are  elected  in  the  same  way  and  manner 
as  Town  Coimcillors,  and  as  far  as  possible  along  with 
them,  in  a  Burgh  which  is  divided  into  wards.  It  will  be 
easy  to  adapt  these  forms  to  all  cases  of  Elections  of  Town 
Councillors  alone,  or  of  Town  Councillors  and  Commis- 
sioners or  Trustees  together,  in  Burghs  whether  divided 
into  wards  or  not. 

1.  Form  of  Intimation  by  the  Town  Clerk  of  Vacancies  in  the 
Council  and  in  a  Commission  or  Trust  to  be  stq>plied  at 
next  Election,  and  of  the  Places  at  lohich  the  Polls  will 
he  taken, 

BURGH  OF  EDINBURGH. 

Municipal  Elections. 
18    . 

In  terms  of  the  Act  of  Parliament  3  &  4  William  IV.,  cap.  76, 
intituled  **  An  Act  to  Alter  and  Amend  the  Laws  for  the  Election 
of  the  Magistrates  and  Councils  of  the  Royal  Burghs  in  Scotland," 
**  The  "Edinburgh  Municipality  Extension  Act,  1856;"  *'The 
"^Edinburgh  Roads  and  Streets  Act,  1862  ;"  '*The  Municipal  Elec- 
tions Amendment  (Scotland)  Act,  1868  ;"  "The  Municipal  Elec- 
tions Amendment  (Scotland)  Act  1870  ; "  "  The  Ballot  Act,  1872," 
and  other  Statutes  thereanent,  the  Town  Clerk  of  Edinburgh 
hereby  Gives  NoTicE,that  the  Annual  Election  of  Councillors 
to  Supply  the  Vaciint  Places  in  the  Town  Council,  and  of  One 
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P£RSON  for  each  of  the  Thirteen  Wards,  who  shall  be  a  Trustee 
for  carrying  the  said  Edinburgh  Roads  and  Streets  Act  1862,  into 
execution,  and  a  Member  of  "  The  City  of  Edinburgh  Road  Trusty" 
will,  so  far  as  may  be  necessary,  take  place  on  Tuesday,  the 
day  of  Xov^ember  next,  betwixt  the  hours  of  Eight  A.M.,  and 
Four  o'clock  p.m.,  at  the  places  after  mentioned. 


Vn.  ST.  ANDREWS  WARD. 

Foiling  Place — Booth  in  Si 
Andrew* 3  Sqitare. 

To  Elect  One  Councillor  in  room 
of  The  Lord  Provost,  yirho 
goes  out  by  rotation,  and 
One  Member  of  the  Ctty  of 
Edinburgh  Road  Trust, 


L  calton  ward. 

Polling  Place — Calton  Conven- 
ing Hall,  Waterloo  Place, 

To  Elect  two  Councillors  in  room 
of  Councillor  , 

who  goes  out  by  rotation,  and 
of  interim  Councillor 

,  and  One  Member  of 
Ihe  City  of  Edinburgh  Road 
Trust. 

[A  nd  in  like  vnanntr  (u  regards  the  other  Ward*.] 

Tlic  Members  of  the  City  of  Edinhurgh  Road  Trust  continue  in 

Office  for  One  Year  only. 

The  Town-Clerk  also  Gives  Notice,  That  no  Person  can  be 
elected  to  the  Office  either  of  Town  Councillor  or  Member  of  the 
City  of  Edinburgh  Road  Trust  whose  name  is  not  intimated  to 
him,  in  terms  of  section  9  of  **  The  Municipal  Elections  Amend- 
ment (Scotland)  Act  1868,"  at  the  City  Chambers,  on  or  before 
4  o'clock  of  Thuraday  the day  of 

Every  pereon  proposed  for  Election  to  either  of  the  said  Offices 
sliould  be  Nominated  by  a  separate  Nomination  Pai)er,  and  every 
Nomination  Pai)er  must  be  signed  by  two  Registered  Electoi-s,  as 
Pro[>o8er  and  Seconder.  The  Proposer  and  Seconder  should  be 
registenjd  Electoi-H  in  the  Ward  for  which  the  Candidate  is 
proi)Osed. 

Forms  of  a  Nomination  paper  may  be  obtained  at  the  Office  of 
the  Town-Clerk  in  the  City  Chambers. 

Tlie  Town-Clekk  Further  Gives  Notice,  That  in  the  event  of 
the  number  of  Persons  so  Nominated  in  any  of  the  Wards,  for 
either  of  the  said  Offices,  not  exceeding  the  number  of  vacancies 
to  be  supplied  in  such  Waixls  resixjctively.  There  Will  be  no 
Poll  in  these  Wards  ;  and  the  Persons  so  Nominated  will  be 
declared  to  be  Elected  as  Councillors  of  the  Burgh  of  Edinburgh, 
and  Meml>ers  of  the  City  of  Etlinburgh  Eoad  Trust  resj)ectiveiy, 
in  tc^nus  (*f  **  The  Municipal  Elections  Amendment  (Scotland) 
Act  1870." 

Copies  of  the  Kogistor  of  Votei^s  and  sepjirate  Ward  Lists  may 
Ixi  had  at  tlie  Town-Clerk's  Office. 

,  T(nrH'Clfrk. 

City  Chambkhs. 

Edinburgh,        October  1«    . 
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2.  Forms  of  Circulars  to  Presiding  Officers  and 

Polling  Clerks. 

(1.)  To  ascertain  whether  the  person  to  whom  this  circular  is 
sent  is  willing  to  act  as  a  Presiding  Officer. 

City  Chambers, 
Edinburgh,        October  18 
Sir, 

Will  yon  be  so  good  as  inform  me,  in  course  of  post, 
whether  it  will  be  agreeable  to  you  to  act  as  a  Presiding  Officer 
at  the  ensuing  Municipal  Election,  in  the  event  of  your  services 
being  required. 

The  Election  this  year  takes  place  on  Tuesday  the  of 

November,  and  the  roll  lasts  from  Eight  o'clock  a  h.  till  Four 
o'clocl^p.M. 

I  shall  be  able  to  let  you  know  definitely  on  the 

current,  after  I  receive  the  notices  prescribed  by  the  Statute,  whether 
your  services  will  be  required.  If  required,  you  will  have  to  attend 
here  on  the         instant,  at  o'clock,  to  take  the 

necessary  declaration  of  secrecy  and  receive  your  appointment. 

I  am, 

Sir, 
Your  obedient  Servant, 

^  Taum-Clerk, 


(2.)   To  ascertain  whether  the  person  to  whom  this  circular  is 
sent  is  willing  to  act  as  Polling  Clerk. 

City  Chambers, 
Edinburgh,         October  18     . 
Sir, 

Will  you  be  so  good  as  to  inform  me,  in  course  of 
post,  whether  it  will  be  agreeable  to  you  to  act  as  a  Polling  Clerk 
at  the  ensuing  Municipal  Election,  in  the  event  of  your  services 
being  required. 

The  Election  this  year  tases  place  on  Tuesday  the 
of  November,  and  the  Poll  lasts  from  Eight  o'clock  a.m.  till  Four 
o'clock  P.M. 

I  shall  be  able  to  let  you  know  definitely  on 
the  current,  after  I  receive  the  notices  prescribed  by  the 

Statute,  whether  your  services  will  be  required.      If  required,  you 
will  have  to  attend  here  on  the  instant,  at 

o'clock,  to  take  the  necessary  declaration  of  secrecy. 

I  am, 

Sir, 
Tour  obedient  Servant, 

,  Tovm'Clerk. 
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3.  Form  of  Nomination  for  Election  as  a  Councillor. 

BUBOH   OF  EDINBUBOH. 

Municipal  Election. 

*^Tlie  Municipal  Elections  Amendment  (Scotland)  Act  18G8.*' 

(Schedule  B.) 


We,  A.  B.   [Here  insert  name  and  place  of  abode  as  in  the    Municipal 

Register  for  the  Buigh.] 

and  B.    C.  [Here  insert  name  and  plaoe  of  abode  as  in  the  Municipal 

Register  for  the  Burgh.] 

hereby  propose  C.  D.   [Here  insert  name  and  plaoe  of  abode  as  in  the 

Mimicipal  Register  for  the  Bni^] 

for  election  as  a  Councillor  for  the  [Here  insert  number  and  name  of 
Ward.] 

Ward  at  the  next  ensuing  Municipal  Election  iu  tlie  Burgh  of 
Edinburgh. 

Given  under  our  hand  this  day  of  October  18 

A B . 


B C 


To ,  Esq., 

Town-Clerk  of  Edinburgh. 


Section  9  of  the  "  Municipal  Elections  Amendment  (Scotland) 
Act  1868/'  (31  and  32  Vic,  cap.  108),  provides  that  "  It  shall 
"  not  be  competent  to  elect  any  person  to  the  office  of  Town 
"  Councillor  in  any  Royal  or  Parliamentary  Burgh  in  Scotland, 
"  unless  the  name  of  such  peraon  shall  have  been  intimated  to  the 
''  Town -Clerk  of  such  Burgh,  in  the  manner  hereinafter  provided, 
**  on  or  before  Four  of  the  clock  Afternoon  on  the  Thui-sday 
•'  immediately  preceding  the  day  of  Election,  .  .  .  and 
"  the  intimation  to  the  Town -Clerk  shall  be  in  the  form  of 
'*  Schedule  (B)  hereunto  annexed,  or  as  near  thereto  as  circum- 
**  stances  admit. 
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4.  Form  of  Nomination  for  Election  as  a  Commissioner 

or  Trustee. 

BUBOH   OF   EDINBUBGH. 

Municipal  Election. — City  op  Edinburgh  Road  Trust. 

*'The  Municipal  Elections  Amendment  (Scotland)  Act,  1868." 

(Schedule  B.) 


We,  a.  B.  [Here  inaert  name  and  place  of  abode  as  in  the  Mnnicipal  Register 

for  the  Burgh.] 

and   B.  0.     [Here  insert  name  and  place  of  abode  as  in  the  Mmiicipfcl 

Register  for  the  Burgh.] 

hereby  propose,  C.  D.  [Here  insert  name  and  place  of  abode  as  in  the 

Municipal  Register  for  the  Burgh.] 

for  election  as  a  member  of  the  City  of  Edinburgh  Road  Trust 
for  the  [Here  insert  number  and  name  of  Ward.] 

Ward  at  the  next  ensuing  Municipal  Election  in  the  Burgh  of 
Edinburgh. 

Given  under  our  hand  this  day  of  October  18 


To ,  Esq., 

Town-Clerk  ^Edinburgh. 


A B- 

B C- 


Section  9  of  the  "  Municipal  Elections  Amendment  (Scotland) 
Act  1868,"  (31  and  32  Vic,  cap.  108),  provides  that**  It  shall  not 
**  be  competent  to  elect  any  person  to  the  office  of  Town  Councillor  in 
"anyEoyal  or  Parliamentary  Burgh  in  Scotland,  unless  the  name 
*'  of  such  person  shall  have  been  intimated  to  the  Town-Clerk  of 
**  such  Burgh,  in  tlie  manner  hereinafter  provided,  on  or  before 
**  Four  of  the  clock  Afternoon  on  the  Thursday  immediately  pre- 
"  ceding  the  day  of  Election,  .  .  .  and  the  intimation  to  the  lown 
"  Clerk  shall  be  in  the  form  of  Schedule  (B.)  hereunto  annexed,  or 
*'  as  near  thereto  as  circumstances  admit." 

Section  4  of  the  Municipal  Elections  Amendment  Scotland  Act, 
1870,  (33  and  34  Vic,  cap.  92),  inter  alia,  provides  that  "Where 


2  c 
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"  by  any  Act  of  Parliament  it  is  provided  that  any  ConuiuBedoneiB 
"  or  Tnut«es  under  such  Act  are  to  be  elected  by  the  municipal 
"  Electon,  or  at  the  aame  time  or  along  with  the  Town  Coancil- 
"  loTS  of  any  Burgh,  the  provisons  of  the  Election  Acte  shall  be 
"  applicable  to  ersiy  Buch  election  of  Commissioners  or  Trustees." 


5.  Form  of  iTaimaiion  by  the  Tovm-CUrh  of  the  names  of 
Pereoru  nomxnaUdfor  Election  at  Councillors,  and  of  the 
Warda  in  which  a  Poll  will  not  take  place. 

BJJUQB.   OF    EDINBUBOH. 

Municipal  ELscTioNa 

18 

In  terms  of  "  The  Monicipal  Etections  Amendment  (Scotland) 
Act,  1868,"  I  hereby  Give  Notice  that  I  have  received  uitimfttion 
that  iiie  following  PeiBons  are  proposed  for  Election  as  CouncilloTB 
in  this  Burgh  at  the  Municipal  Election  on  Tuesday  next : — 

I.  CALTON  WARD.        Vin.  CANONGATE  WARD. 


•3. 

ll 

III 

1! 

1 

i 

P.-S 

[And  in  like  manner  as  regards  the  other  Wardg^] 
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And  I  fiirther  Give  Notice,  in  terms  of  the  "  The  Municipal 
Elections  Aiuendruent  (Scotland)  Act,  1870,"  That  in  respect  the 
number  of  persons  proposed  for  Election  as  Councillors  in  the 

Ward,  &nd  in  the Ward,  does 

not  exceed  the  number  of  vacancies  to  be  supplied  in  the  said 
Wards,  therk  will  bb  so  Poll  in  the  said  Wards;  and  the 
persons  so  proposed  will,  on  the  day  appointed  for  declaring  the 
Election,  be  declared  to  be  Councillors  of  the  Burgh. 

Given  under  my  hand  at  Edinburgh,  this  day 

of  18 

,  Town-Clerk. 


6.  Form  of  Intimation  by  the  Town-Clerk  of  the  names  of 
persons  proposed  for  election  as  Conimietioners  or  Trustees, 
and  of  the  Wards  in  which  a  Poll  will  not  take  place. 

BUSOH   OF   EDIKBUBGH. 

Municipal  Elections. 
18 

Ih  terms  of  "The  Municipal  Elections  Amendment  (Scotland)  Act 
1868,"  and  "  The  Municipal  Elections  Amendment  (Scotland)  Act 
1870,"  I  hereby  Givb  Notice  that  I  have  received  Intimation  that 
the  following  Persons  are  proposed  for  £Uection  as  Trustees  for 
carrying  "  The  Edinburgh  Boads  and  Streets  Act  1862  "  into 
execution,  and  Members  of  "The  City  of  Edinburgh  Bead  Trust," 
at  the  Municipal  Election  on  Tuesday  nest : — 

L  CALTON  WARD.        VIII.  CANONGATE  WARD. 


II 

II 

|i| 

\And  in  tike  manner  with  reference  to  the  other  Wards.'\ 
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And  I  fui'ther  give  Notice,  in  terms  of  the  Municipal  Elections 
Amendment  (Scotland)  Act  1870,  that  in  respect  the  number  of 
persons  proposed  for  Election  as  Trustees  and  Members  foresaid 

in  the  Ward,   ^Ward,   

Ward,   Ward,    Ward,    and 

Ward,  does  not  exceed  the  number  of  vacancies  to  be 

supplied  in  the  said  Wards,  there  will  be  no  Poll  in  the 
said  Wards;  and  the  persons  so  proposed  will,  on  the  day 
appointed  for  declaring  the  Election,  be  declared  to  be  elected 
Trustees  and  Membei's  foresaid. 

Given  under  my  hand  at  Edinburgh,  this        day  of  18 


Toton-Clerk. 


7.  Forms  of  Circulars  to  Presiding  Officers  and  Polling 

Clerks. 

(1.)  Requesting  the  Attendance  of  a  Presiding  Officer  at  City 
Chambers,  to  take  the  Declaration  of  Secrecy. 

CiTi  Chambers, 
Edinburgh,        October  18 
Sib, 

Tou  bare  been  appointed  to  officiate  as  a  Presiding 
Officer  at  the  approachiog  Municipal  Election,  and  I  am  to  request 
your  attendance  here,  on  9 

at  o'clock,  in  order  to  take  the  requisite  declaration  of  secrecy. 

In  the  event  of  it  being  inconvenient  for  you  to  accept  the  appoint- 
ment, have  the  goodness  to  give  me  immediate  notice. 

I  am,  Sir, 

Your  obedient  Servant, 

,  Tovm  Clerk 


(2.)  Requesting  the  Attendance  of  a  Polling  Clerk  at  the  City 
Chambers,  to  take  the  Declaration  of  Secrecy. 

City  Chambers, 
Edinburgh,        October  18 
Sir, 

Your  name  having  been  placed  on  the  lifit  of 
Applicants  for  the  Office  of  Poll  Clerk  at  the  approaching  Muncipal 
Election,  I  have  to  request  your  attendance  here,  on  , 

at  o'clock,  to  take  the  requisite  declaration  of  secrecy. 

Should  you  not  attend  at  the  hour  mentioned,  your  name  will  be 
withdrawn  from  tbe  List. 

I  am,  Sir, 

Your  obedient  Servant, 

,  Town-Clerk. 


Forms  of  Notices,  &c.]  APPENDIX  XVI.  [199] 

8.  Form  of  Appointment  of  a  Presiding  Officer  and  Clerks 
by  a  Provost  or  Chief  Magistrate  who  does  not  retire 
from  office  at  the  ensuing  Municipal  Election. 

BURGH   OF  EDINBURGH. 

Municipal  Election. 
18 

Ward. 


I,  the  Right  Honourable  A,  B.,  Lord  Provost  [or  B.  C,  Chief 
Magistrate,  as  the  case  may  be]  of  the  City  of  Edinburgh, 
in  virtue  of  the  jxiwers  vested  in  "me  by  the  Act  3  and  4 
William  Fourth,  Chapter  76,  **The  Edinburgh  Municipality 
"  Extension  Act,  1856,"  "The  Edinburgh  Roads  and  Streets 
*'  Acts,  1862,"  "  The  Municipal  Elections  Amendment  (Scot- 
**  land)  Act,  1868,"  "  The  Municipal  Elections  Amendment 
"  (Scotland)  Act,  1870,"  and  "  The  BaUot  Act,  1872,"  Do 
HEREBY  Appoint  C.  D.  [insert  fullnaine  and  designation]^  to  be 
Presiding  Officer  to  officiate  and  preside  at  the  Polling  Station, 
Number  ,  in  the  Polling  Place  for  the  above-named  Ward, 

at  the  Election  of  Councillor      and  a  Member  of  the 

City  of  Edinburgh  Road  Ti'ust,  on  the  first  Tuesday  of  November 

One  thousand  eight  hundred  and ;  and  I  also  Appoint 

E.  F.  and  F.  G.  [insert  fuU  names  aiid  designations],  to  officiate  as 
Clerks  in  the  said  Polling  Station  at  tlie  said  Election.  In  witness 
whereof,  I  have  subscribed  these  presents,  written,  in  so  far 
as  not  printed,  by  , 

Clerk  to  ,  Town-Clerk  of  Edinburgh, 

at  Edinburgh  the  day  of 

in  the  year  one  thousand  eight  hundred  and ^  before 

these  witnesses, 


B 


O P ,  Witness.  Lord  Provost. 

Q R ,  Witness, 


9.  Form 
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9.  Form  of  Appointment  of  a  Presiding  Officer  and  Clerks 
by  a  Provost  or  Chief  Magistrate  who  retires  at  the 
ensuing  Municipal  Election^  and  of  the  Magistrate  who, 
on  the  retirement  of  the  Provost  or  Chief  Magistrate^  will 

w 

become    Acting  Chief   Magistrate  of   the   Burgh,  and 
Returning  Officer  in  the  Election. 

BURGH    OF    


Municipal  Election. 
18 


Ward 


WE,  A.  B.,  Pix)vost  [or  Chief  Magistrate^  as  the  case  may  he\  of 
the  Burgh  of  and  0.  D.,  one  of  the  Magistrates  of 
the  said  Burgh,  Consideriko  that  I,  tiie  said  A.  B.,  at  present 
hold  the  office  of  Provost  \or  Chief  MagistrcUe]  aforesaid,  but  that 
I  retire  from  the  said  office  on  the  day  of  November  next^ 

when  I,  the  said  C.  D.,  will  become  the  acting  Chief  Magistrate  of 
the  said  Burgh  until  an  election  of  Provost  [or  Chief  Magistrate'] 
takes  place  :  And  Coxsidering  that  on  the  said  dav  of 

November  next,  the  duty  of  Returning  Officer  in  the  ensuing 
Municipal  Election  in  the  said  Burgh  will  devolve  upon  me  :  And 
FARTHER  CONSIDERING  that  it  is  expedient  that  arrangements 
should  now  be  made  for  conducting  the  said  election,  and  that 
we  should,  in  so  far  as  our  rights  and  duties  respectively  extend, 
concur  in  making  these  arrangements,  and  specially  in  making  the 
appointments  underwritten :  Therefore  we,  for  our  respective 
rights,  and  in  performance  of  the  duties  confeiTed  on  us  respectively, 
under  and  by  virtue  of  the  Act  3  «k  4  William  Fourth,  Chapter 
Seventy-Sixth,  "  The  Municipal  Elections  Amendment  (Scotland) 
Act,  1 808,"  "  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1870,"  "  The  Ballot  Act,  1872,"  and  [here  enumerate  the  Local  or 
General  Acts,  if  any,  under  which  electums  of  Trustees  or  Commis- 
sioners take  place  in  the  particular  Burgh]  do  Hereby  Appoint 
E.  F.  [insert  full  name  and  designation]  to  be  Presiding  Officer  to 
officiate  and  preside  at  the  Polling  Station,  Number  ,  in  the 
Polling  Place  for  the  above-named  Ward,  at  the  election  of 
Councillor  and  a  Commissioner  [or  Trustee,  as  the  case  may  he.] 
[Here  specify  tJie  Commission  or  Trust  to  which  the  election  falls  to 
he  made,  if  any],  on  the  fii*st  Tuesday  of  November  One  thousand 
eight  hundred  and ;  and  we  Also  Appoint  G.  H.  and 
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J.  K.  [insert  full  names  and  designations]  to  officiate  as  Poll  Clerks 
in  the  said  Polling  Station,  at  the  said  Election.  Tn  witness 
whereof,  we  have  subscribed  these  presents,  written,  in  so  far  as 
not  printed,  by  Clerk 

to                               Town-Clerk  of  ,  at 

the                         day  of  in  the  year  One  thousand 

eight  hundred  and ,  before  these  witnesses, 

A B , 


O P ,  Witness,  Provost  [or  Chief  Magistrate,] 

Q R ,  Witness. 


C D- 


Magistrate, 


10.  Form  of  Appointment  by  a  Candidate  of  a  Person  to 
Act  as  his  A  gent ,  and  to  attend  the  Poll  and  the 
Counting  of  the  Votes. 

I,  B.  C*  [design  him  as  in  his  nomination  paper]^  having,  under  the 
proviBions  of  ^'  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1868,"  been  proposed  for  election  as  a  Councillor  of  the  Burgh  of 
Edinburgh  for  the  Ward  [or  as  a  member  qf  the 

City  of  Edinburgh  Road  Trust  f<yr  the  Ward  of  the 

said  City],  Do  hereby  appoint  C.  D.  [design  him]  to  act  as  my 
Agent  in  the  said  Election,  and  as  such,  to  attend  the  poll  in  the 
Polling  Station  \or  in  the  several  Polling  Stations^  as  the  case  may  be] 
in  the  said  Ward,  and  also  to  attend  the  counting  of  the  votes 
eiven  in  the  said  Ward;  with  all  the  powers  and  rights  which 
belong  to,  and  are  conferred  upon,  agents  of  candidates  by  **  The 
Ballot  Act,  1872."  In  witness  whereof,  I  have  subscribed  these 
presents,  written,  in  so  far  as  not  printed,  by 

Clerk  to 
at  Edinburgh,  the  day  of 

November,  in  the  year  One  thousand  dght  hundred  and , 

before  these  witnesses, 

B C . 

D E Witness. 

E F Witness. 
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11.  Fomi  of  Card  to  be  given  to  Agent  after  he  has  taken 

the  Declaration  of  Secrecy. 

BURGH   OF   EDINBURGH. 

Municipal  election. 

Ward. 

Mr 

has  been  appointed  Agent  for  one  or  more  of  the  Candidates  for 
Election,  and  is  entitled  to  be  admitted  to  the  Polling  Station  for 
the  above  Ward. 


Lord  Provost  [or  Chirf  Maffij^trate] 
Council  Chambers,  of  the  CiW  of  Edinburgh  [cu  the 

November  18  ccue  may  &]. 


1 2.  Statutory  Declaration  of  Secrecy. 

BURGH    OF    EDINBURGH. 

Municipal  Election. 
18    . 

Section  4  of  "The  Ballot  Act  1872  "  enacts  as  follows :— 

'^  1.  Every  officer,  clerk,  and  agent  in  attendance  at  a  polling  station 
shall  maintain  and  aid  in  maintaining  the  secrecy  of  the  voting  in  such 
station,  and  shall  not  communicate,  except  for  some  purpose  authorise 
by  law,  before  the  poll  is  closed,  to  any  person  any  information  as  to 
name  or  number  on  the  register  of  voters  of  any  elector  who  has  or  has 
not  applied  for  a  ballot  paper  or  voted  at  that  station,  or  as  to  the  official 
mark,  and  no  such  officer,  clerk,  or  agent,  and  no  person  whomsoever, 
shall  interfere  with  or  attempt  to  interfere  with  a  voter  when  marking 
his  vote,  or  otherwise  attempt  to  obtain  in  the  polling  station  informa- 
tion as  to  the  candidate  for  whom  any  voter  in  such  station  is  about  to 
vote  or  has  voted,  or  communicate  at  any  time  to  any  person  any  infor- 
mation obtained  in  a  polling  station  as  to  the  candidate  lor  whom  any 
voter  in  such  station  is  about  to  vote  or  has  voted,  or  as  to  the  number 
on  the  back  of  the  ballot  paper  given  to  any  voter  at  such  station. 
Every  officer,  cleik,  and  agent  m  attendance  at  the  counting  of  the  votes 
shall  maintain  and  aid  in  maintaining  the  secrecy  of  the  voting,  ami 
shall  not  attempt  to  ascertain  at  such  counting  the  number  on  the  back 
of  any  ballot  paper,  or  communicate  any  information  obtained  at  such 
counting  as  to  the  candidate  for  whom  any  vote  is  given  in  any 
particular  ballot  paper.  No  person  shall  directly  or  indirectly  induce 
any  voter  to  display  his  ballot  paper  after  he  shall  have  marked  the 
same,  so  as  to  make  known  to  any  person  the  name  of  the  candidate  for 
or  against  whom  he  has  so  marked  his  vote. 

"  Every  person  who  acts  in  contravention  of  the  provisions  of  ths 


Forms  of  Notices,  &c.]  APPENDIX  XVI. 


[203] 


section  shall  be  liable,  on  summary  conviction  before  two  justices  of  the 
peace,  to  imprisonment  for  any  term  not  exceeding  six  months,  with  or 
without  hard  labour.'* 

Statutory  Declaration  op  Secrecy. 

(1.)  By  the  Returning  Officer, 

I  solemnly  Promise  and  Declare  that  I  will  not,  at  this  Elec- 
tion for  the  Burgh  of  Edinburgh,  do  anything  forbidden  by 
Section  Four  of  "  The  Ballot  Act,  1872,"  which  has  been  read 
to  me. 

A  B  ,  Lord 

Provost  [or  Chief  Magistrate'] 
of  the  City  of  Edinburgh  [as 
the  case  may  he.] 
Declared  at  Edinburgh,  this 
day  of  18 

Before  me, 

C.  D.,  J.P.  for  the 
City  or  County  of  the  City 
of  Edinburgh. 

(2.)  By  Presiding  Officers. 

We  solemnly  Promise  and  Declare  that  we  will  not,  at  this 
Election  for  the  Burgh  of  Edinburgh,  do  anything  forbidden  by 
Section  Four  of  the  Ballot  Act,  1872,  which  has  been  read  to  us. 

Declared  at  Edinburgh,  this        day  X  C.  B. 

of  18  X£.P. 

Before  me, 
E  F  ,  Lord 

Provost  [or  Chief  Magistrate] 
of  the  City  of  Edinburgh  [or 
J.  P.for  the  City  or  County  of 
the  City  of  Edinburgh,  as  the 
case  may  he.] 

(3.)  By  Assistants  to  the  Returning  Officer. 

yrhe  above  Declaration  will  he  taken  by  Assistants  in  the  same 

way  as  by  Presiding  Officers.^ 


(4.)  By  Clerks. 

(5.)  B^  Agents  of  Candidates. 

[The  above  Declaration  will  be  taken  by  Clerks  and  Agents 
in  the  same  way  as  by  Presiding  Officers.] 

2D 
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13.  Forma  of  Circular s<  to  Presidmg  Officers  and  Polling  Clerks. 

(I.)  Trannmitting  Appointment  to  a  Presiding  Officer. 

City  Chambers, 
Edinbukoh,         November  18 

Sir, 

Herewith  you  will  receive  your  appointment  to  act  as 
a  Presiding  Officer  in  the  Municipal  Election  to-morrow.  Toa  will 
see  from  it  the  Polling  Place  and  Polling  Station  to  which  you  have 
been  assigned.     The  polling  place  is  at  Yon  will  find 

the  ballot  papers,  stamping  instrument,  ballot  box,  and  all  the 
other  requisites  for  conducting  the  election  in  the  Polling  Station 
at  which  you  are  to  preside ;  and  I  am  to  beg  the  favour  of  your 
being  in  your  place  at  the  Station  at  a  quarter  to  Eight  o'clock 
to-morrow  morning.  The  Polling  Clerks  assigned  to  you  have 
been  instructed  to  report  themselves  to  you  at  that  hour. 

I  am, 

Sib, 
Your  most  obedient  Servant, 

,  Toion-Clerk. 


(2.)    Intimating  to  a  PolUug  Clerk  the  Ward  to  which  he  has 

heen  a^si^jned. 

City  Chambers, 
Edinburgh,        Noirmle.r  18     . 
Sir, 

I  beg  to  inform  you  that  you  are  api  ointed  to  act  as  a 
Polling  Clerk  in  the  Polling  Station,  Xo.  in  the  Polling  Place 

for  the  Ward.     The  Polling  Place  is  at  , 

and  I  have  to  request  that  you  will  be  in  attendance,  and  report 
yourself  to  the  Presiding  Officer,  to-morrow  morning  at  a  quarter  to 
Eight  o'clock. 

I  air., 

SiK, 

Your  most  obedient  Servant, 

,  Town-Clerk. 
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14.  Form  of  Conjinnation  of  the  Appointments  of  Presidimj 
Officer B  ami  Polling  Clerks,  to  be  executed  on  the  morning 
of  the  day  of  Election  In/  the  Magistrate  or  other  person 
who  is  to  he  Returning  Officer  in  the  Election. 


BURGH    OF 


Municipal  Election. 
18    . 

Ward. 

I,  C.  D.,  Acting  Chief  Magistrate  of  the  Burgh  of  , 

Considering  that  on  the  day  of  November  current,  A.  B., 

us  then  Provost,  and  I,  as  one  of  the  Magistrates  of  the  said 
Burgh,  appointed  the  following  pei*sons  to  be  Presiding  Officers 
to  officiate  and  preside  at  the  several  Polling  Places  in  the  various 
Wards  of  the  Burgh  as  follows,  viz. : — E.  F.  [ifisertfidl  name  and 
designation^  at  the  Polling  Station,  Number  ,  in  the  Polling 
Place  for  the  firat  Ward.     G.  H.  [insert  fidl  name  arid 

designatio7i]  at  the  Polling  Station,  Number  ,  in  the  Polling 
Place  for  the  second  Ward. 

^{7^1  80  on  giving  the  names  of  all  the  Presiding  Officers,  and  tlve 
oUing  iStations  to  whirJi  theg  were  sex^eraUy  appointed^ 
And  also  the  following  j)erson8  to  officiate  as  Poll  Clerks  in  the 
several  Wards  at  the  said  election,  \ndelicet, — 
[Here  insert  names  and  designations  of  persons  appointed,  and  the 
Wards  to  which  tJiey  were  assigned^ 

And  Considering  that  the  said  A.  B.  has  ceased  to  hold  the  said 
office  of  Provost,  and  that  I  am  now  the  Acting  Chief  Magistrate 
of  the  Burgh,  and  as  such  Returning  Officer  in  the  said  Election, 
and  that  it  is  proper,  in  order  that  all  doubt  or  question  may  be 
obviated  as  to  the  said  appointments  and  the  several  ari-ange- 
ments  which  may  have  been  made  by  the  said  A.  B.  during  his 
tenure  of  office  as  Provost  aforesaid,  in  view  of  and  with  refer- 
ence to  the  said  election.  Therefore  I  do  hereby,  as  Acting  Chief 
Magistrate  of  the  said  Burgh  and  returning  Officer  afore- 
said, Ratify  and  Confirm  the  sjiid  appointments  and  all  the 
arrangements  above  referred  to  in  every  respect,  and  I  De- 
clare the  same  to  be  as  valid  and  effectual  as  if  they  had 
been  made  by  me  as  Returning  Officer  aforesaid.  And  farther, 
and  the  more  effijctually  to  remove  all  doubts  or  question,  in  the 
premises,  I  do  hereby  of  new  appoint  the  several  persons  above 
named  and  designed  to  be  Presiding  Officers  and  Poll  Clerks 
respectively  at  the  several  Polling  Stations  to  which  they  have 
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been  respectively  assigned,  in  the  election  of  Councillors  and  Com- 
missionors  as  aforesaid.  In  witness  whereof  I  have  subscribed 
these  presents,  written,  in  so  far  as  not  printed,  by 

,  Clerk  to  ,  Town-Clerk 

of  ,  at  the 

day  of  ,  in  the  year  One  thousand  eight 

hundred  and  ,  before  these  witnesses.     .     .     . 

C D . 

0 P ,  Witness. 

Q R ,  Witness. 


15.  Forms  of  Placards  to  be  printed  in  Conspictious  CharacterSy 
and  pla<;arded  outside  every  Polling  Station,  and  in  every 
Compartment  of  every  Polling  Station, 

(1.)  Directions  for  the  Guidance  of  the  Voter  in  Voting 
in  a  Ward  in  which  two  Vacancies  have  to  he 
supplied, 

BURGH    OF    EDINBURGH. 

Municipal  Election. 
Directions  for  the  Guidance  of  the  Voter  in  Voting. 

The  Voter  may  vote  for  Two  candidates. 

The  Voter  will  go  into  one  of  the  compartments,  and,  with  the 
pencil  provided  in  the  compartment,  jtUice  a  cross  on  tJie  Uiyht  Jtand 
nuh\  opposite  the  name  of  each  camfidntefor  whom  he  votes,  thus  X 

The  Voter  will  then  fold  up  the  Hallot  Paper  so  as  to  show  the 
official  mark  on  the  back,  and  leaving  the  compartment  will,  with- 
out showing  the  front  of  the  paper  to  any  person,  show  the  ofBcial 
mark  on  the  back  to  the  presiding  oiiicer,  and  then,  in  the  presence 
of  the  presiding  officer,  put  the  paper  into  the  ballot  box^  andforUk- 
with  (piit  the  polllmj  station. 

If  the  Voter  inadvertently  spoils  a  Ballot  Paper,  he  can  return  it 
to  the  officer,  who  will,  if  satisfied  of  such  inadvertence,  give  him 
another  paper. 

If  the  Voter  votes  for  more  than  Two  candidates,  or  places  any 
mark  on  the  paper  by  which  he  may  be  afterwards  identitied,  his 
Ballot  Paper  will  be  void,  and  will  not  be  counted. 

If  the  Voter  takes  a  Ballot  Paper  out  of  the  polling  station,  or 
deposits  in  the  ballot  box  any  other  paper  than  the  one  given  him 
by  the  officer,  he  will  be  guilty  of  a  misdemeanour,  and  be  subject 
to  imprisonment  for  any  term  not  exceeding  six  months,  with  or 
without  hard  labour. 
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Example  of  Ballot  Paper. 


Counter-      9  9 
foil.  ^^ 

No. 


ANDERSON. 

(William  Anderson,  of 
3  Waterloo  Place,  Edinburgh.) 


DAVIS. 

(Robert  Davis,  of  16  Leith 
Street,  Edinburgh.) 


MITCHELL. 

(George  Mitchell,  of  34  Regent 
Terrace,  Edinburgh,) 


ROBERTSON. 

(Frederick  Thomas  Robertson, 

of  24  Windsor  Street, 

Edinburgh.) 

WILLIAMSON. 

(Alexander  Williamson,  of  12 

Greenside     Street, 

Edinburgh.) 


X 


A 

Toum-Clerk, 


[yy,  for  the  sake  of  illustration,  the  Voter  desires  to  Vote  for 
Anderson  and  Robertson,  the  supposed  Candidates  in  the 
ea:ample  of  a  Ballot  Paper  here  given,  he  icill  put  a  cross 
opposite  their  names,  as  is  done  in  the  above  Form,  nvaking  no 
other  mark  of  any  kind  on  the  Ballot  Paper ^ 


[Note. — If  a  Polling  Place  is  divided  into  several 
Polling  Stations  to  facilitate  Voting,  each  Polling  Station 
will  be  numbered,  and  have  its  number  indicated  in  con- 
spicuous characters.  And  if  the  arrangements  for  voting 
in  each  Polling  Station  have  reference  to  the  letters  with 
which  the  surnames  of  the  Voters  begin,  the  following 
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Placard,  printed  in  large  characters,  should  be  put  up 
outside  every  Polling  Place  and  Station,  and  in  every  Poll- 
ing Station.] 

(2.)  Form  of  Placard  intimating  arrangements  for  Polling, 

BURGH   OF   EDINBURGH. 

Municipal  Election. 

In  oi"der  to  facilitate  and  expedite  the  Voting,  Four  Polling 
Stations  have  been  provided  for  this  Ward,  Numbered  respectively 
One,  Two,  Three,  and  Four. 

Electors  whose  Surnames  begin  with  Letters  from  A  to  £  both 
inclusive,  will  Vote  at  Polling  Station  No.  one. 

Electors  whose  Surnames  begin  with  Letters  from  F  to  L  both 
inchisive,  will  Vote  at  Polling  Station  No.  T\*'0. 

Electors  whose  Surnames  begin  with  Letters  from  M  to  P  both 
inclusive,  will  Vote  at  Polling  Station  No.  three. 

Electors  whose  Surnames  begin  with  Letters  from  Q  to  Z  both 
inclusive,  will  vote  at  Polling  Station  No.  four. 

,  Tav^n-Clerk. 

(3.)  Form  of  Placard  to  be  posted  up  above  each  Polling 
Station  xoith  reference  to  the  preceding  Placard, 

POLLING  STATION  No.  I 

Electors  whose  surnames  begin  with  Letters 

A     to     E 
vote  at  this  Polling  Station. 


1 6.  Form  of  Statutary  Dechiration  that  the  Person  rimming 
to  \'ote  is  the  Individiuil  described  in  the  Municipal  Register, 

BURGH    OF    EDINBURGH. 

lIiJNicip.VL  Election. 

"The  Municipal  Elections  Amendment  (Scotland)  Act  18G8." 

Schedule  (A.) 
Ward 


I,  A.  I).,  declare  that  I  am  the  Individual  described  in  the  Register 
now  in  force  for  the  Burgh  of  Edinburgh  aa  [//r/r  inmrt  lUscrij^ 
tiwi  in  tlt^,  same  i^wds  as  in  the  Ileyiatar^^  and  that  I  have  not 
already  voted  at  this  election. 

X   A r> . 


Forms  of  Notices,  &c.]         APPENDIX  XVI.  [209] 

[If  the  declarant  alleges  he  cannot  write^  and  affixes  his  mark  to  the 
declaration^  the  presiding  officer  will  JUl  up  and  subscribe  the  following 
attestation :  — ] 

At  Edinburgh,  this  day  of  November  18     . — I,  the  under- 

signed, being  the  presiding  officer  for  the  Polling  Station  No.  , 
in  the  Polling  Place  for  the  Ward  of  the  Burgh  of  Edin- 

burgh, do  hereby  certify  that  the  above  declaration,  having  been 
first  read  to  the  above  named  A.  B.,  who  declared  he  could  not 
write,  was  signed  by  him  in  my  presence  with  his  mark. 

C D 

Presiding  Officer  aforesaid. 

Sect.  8  of  ^'  The  Municipal  Elections  Amendment  (Scotland)  Act 
1868,"  31  and  32  Vic.,cap.  108,  provides  that  "At  every  future  Elec- 
•*  tion  of  a  Town  Councillor  for  any  Royal  or  Parliamentary  Burgh, 
'*  the  Register  of  Voters  made  up  and  completed  as  aforesaid  shall 
''  be  deemed,  and  taken  to  be,  conclusive  evidence  that  the  persons 
''  therein  named  continue  to  have  the  Qualifications  which  are 
*'  annexed  to  their  names  respectively  in  the  Register  in  force  at 
*'  such  Election ;  and  such  persons  shall  not  be  required  to  take  any 
'*  Oath  or  solemn  Affirmation,  but  they  may  be  required  to  make  a 
"  declaration  in  the  form  of  the  Schedule  (A.)  to  this  Act 
"  annexed." 


17.  Form  of  Statutory  Declaration  of  Inability  to  Read^ 
refei^ed  to  in  Rule  26  of  Schedule  First  of  "  The 
Ballot  Act  1872." 

BURGH    OF    EDINBURGH. 

Municipal  Election. 

Declaration  of  Inahility  to  Read. 

I,  B.  C.  of  ,  being  numbeied  on 

the  Register  of  Voters  for  the  Burgh  of  Edinburgh,   do  hereby 

declare  that  I  am  unable  to  read. 

X         his  mark. 

I,  the  undersigned,  being  the  Presiding  Officer  for  the 
Polling   Station,  No.  ,  in  the  Polling  Place,  for 

the  Ward  of  the  Burgli  of  Edinburgh,  do 

hereby  cei-tify  that  the  above  declaration  having  been  first  read 
to  the  above  named  ,  was  signed  by  him  in  my 

presence  with  his  mark. 

C D 

Preftiding  Officer  aforesaid. 
Eidinburgh,  day  of  November  IS 


i 


f 
I 
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18.  Form  of  Tendered  Votes  List,  referred  to  in  Rule  27  of 
Schedule  First  of  "  The  Ballot  Act  1872." 

BURGH    OF    EDINBURGH. 

Municipal  Election. 

18    . 

Ward.     Polling  Station  No.      . 

Tendered  Votes  List, 


Name  of  Voter. 


Number  on  Register. 


19.  Form  of  List  of  Votes  marked  by  the  Presiding  Officer^ 
referred  to  in  Ruk  26  o/  Schedule  First  of  "  Tlie 
Ballot  Act  1872." 

BURGH    OF    EDINBURGH. 

Municipal  Election. 

18    . 

Ward.     Polling  Station  No. 


7. — List  of  Votes  marked  by  the  Presiding  Officer. 


Name  of  Voter. 


Number  on 
Register. 


Reason  wby  Vote  Marked. 


.,  Presiding  Officer, 
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20.  Form  of  Statement  of  Number  of  Voters  tchose  votes  are 
marked  hi/  the  Presiding  Ojfficer^  referred  to  in  Rule  29 
of  Schedule  First  of  "  The  TMlot  Act  1872." 

BURGH    OF    EDINBURGH. 

Municipal  Election. 

18    . 


Ward.     Polling  Station  No. 


//. — Statement  of  NumJber  of  Voters  whose  Votes  are  marked 

by  tJie  Presiding  Officer. 


Number  <»f 
Votes  Marked. 


Physical  Incapacity. 


Unable  to  read. 


Total 


— ,  Presiding  Officer. 


21.  Form  of  Ballot  Paper  Accotmt^  referred  to  in  Rule  30  of 
Schedule  First  of  "  The  Ballot  Act  1872." 

BURGH    OF    EDINBURGH. 

Municipal  Election. 

18    . 

Ballot  Paper  Account. 

Statement  made  by  ,  Presiding  Officer  at  the 

Polling  Station  Xo.  in  the  Polling  Place,  for  the 

Ward  of  the  Burgh  of  Edinburgh,  in  terms  of  the  Ballot  Act 
1872,  Rule  30. 

2  E 
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^14 

II    i 

1 

1 

I 

w 

111 

1 

1 

i 

J 

• 

To  the  Right  Hon. 

,  Lord  Provost  of  Edinburgh. 

Or  to ,  Esq.,  Acting  Ch^f  Magistrate 

of  the  City  of  Edinburgh. 
Beluming  Officee  for  the  Bwrgh  of  Edinimrgli. 


'i'l.  Form  of  Aj'iioinliiieiit  of  l'i'r»ann  to  act  ax  Axiii»tinil:< 
t'liil  ClfAi  in  romititii)  the  Votes. 

1,  the  Ripht  Honourable  A.  B.,  Lord  Provost  \or  I.,  B.  C.  acting 
C/iie/'  A/a  listrate]  (if  the  city  of  Edinburgh,  in  virtue  of  the  powers 
vested  in  me  by  ihe  Act.  3  and  4  William  Fourth.  Chapter  Seventy- 
nix,  "The  Edinburgh  Municipality  Extension  Act,  1S56,"  "The 
"  Edinburgh  UoimU  and  Stre^ta  Acts,  IS02,"  "The  Jlunicipsl 
'*  Elections  Amendment  (Scotland)  Act  1868,"  "  The  Municipal 
"  ElectionB  Aini'ndmeut  (Sotlanil)  Act,  1870,"  nnd  -'The  Ballot 
"  Act,  1872,"  Hkkebv  .Appoint  (!,  I).  \  here  design  him],  E.  F. 
\here  dtsign  him],  (.t.  H.  [here  design  hiin\,  and  E.  F.  [here 
design  him\,  to  aflsist  ine  in  counting  thi'  votea  given  to  the 
rospective  candidates  for  election  to  the  ofiiceH  of  (.'ouncillor  and 
Member  of  tiie  the  City  of  Edinburgh  Road  Trust,  or  either  of 
them,  in  the  several  VVards  of  the  city  in  which  the  etecliou  tn 
the  B!>id  fiffieefi,  or  either  of  them,  took  place  this  day  ;  And  I  also 
Appoint  G.  H  ,  i  J.,  K.  L„  and  M.  N.  [insert  full  nama  and 
tlpsignations],  III  Ad  as  Clerks  in  counting  the  said  votes.  In 
WITNESS  WHEREOF,  I  have  subscribed  these  presents,  written,  in 
a  ■  far  HS  nut  printed,  by 

Clerk  to  Jown-Clerk  of  Edinburgh, 

at   Edinburgh  llie  day  of 

in  the  year  one  thousand  eight  hundred  and  ,  before 

O P ,  Witness  Lord  Provatl. 

Q R ,  Witness. 
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23.  Farm  of  Minute  by  the  Qnidldafes  or  their  A f tents  con- 
sentivff  to  the  Votes^  heitiff  counted  at  any  time  the 
Retumimj  Officer  may  Jut. 

BURGH    OF    EDINBURGH. 

Municipal  Electiox. 
187   . 

We,  the  Candidates  or  Agents  for  Candidates  subscribing,  hereby 
consent,  for  our  respective  rights  and  interests,  to  the  Returning 
Officer  at  the  Municipal  Election  for  the  year  187  proceeding  with 
the  counting  of  the  votes  given  at  the  poll  for  the  several  candi- 
dates for  election  as  (/ouncillors  and  Trustees  for  carrying  **  '1  he 
Edinburgh  Roads  and  Streets  Act  1862'*  into  execution,  at  such 
time  as  he  may  consider  inont  expedient,  without  reference  to  the 
exclusion  of  the  hours  between  seven  o'clock  at  night  and  nine 
o'clock  on  the  succeeding  morning,  contained  in  No.  35  of  the 
Rules  forming  Schedule  First  of  "  The  Ballot  Act  1872." 

A B ,  Candidate. 

B C ,  Agent  for  C.  D.,  Catididate, 

E F ,  Candidate. 


24.  Form  of  Intimation  to  the  Candidates,  or  to  the  Agents  of 
Candidates,  of  the  Time  and  Place  at  ichich  the  Lord 
Provost  or  Chief  Magistrate  will  l/egin  to  Count  the  Votes, 

City  Chambers, 
Edinburgh,        Noverpher  18    . 

Sir, — I  hereby  intimate  to  you,  that  I  will  begin 


- —  at o'clock to  count  the  Votes  given  at 

the  Poll for  the  several  Candidates  for  election  as  Councillors 

and  Members  of  the  City  of  Edinburgh  Road  Trust,  in  the  several 
Wards  in  which  the  election  is  contested. 

I  am.  Sir, 

Your  most  obedient  Servant, 

To  K.  J.,  Esq.,  ,  Lord  Provost, 

Solicitor,  [in'  Chief  Magistrate , 

26  George  Street,  Edinburgh,  ««?  the  case  may  be\ 

Agent  for  O.  N., 

One  of  the  Candidates  for  election 

as  a  Councillor  [or  Me,ndKr  of  the. 

City  of  Edinburgh  Rand  Ti-nH.'\ 
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22.  Minute  of  Proceedings  at  the  Counting  of  the  Votes, 
BURGH    OF    EDINBURGH. 


MuxiciPAL  Election. 


187  . 

I. — Calton  Ward. 

At  Edinburgh,  the 

day  of  November  187  . 

Present, — A.  B.,  Lord  Provost  [or  Chief  ^fagistraf£  as  the 

case  tnay  6e.] 


B.  C.) 
CD., 
E.  F., 
G.  II., 

J.  Iv., 

L.  M., 
N.  0., 
P.  Q, 


r  Assistants  appointed  by 

^  insert  designation  in  J      the  said  Lord  Provost 

exxch  casCy  '       [or  Chief  Magistrate 

as  the  case  ^nay  &e.] 

r  Clerks     appointed     by 

^   ,    .      , .  I      the  said  Lord  Provost 

insert  desfqnati  n  m  ,       m '  r  \f     •-#     s 

j^  •       \or  Chtef  Maqis'rnte, 

earn  cast^,  •-         .,    •           ^ 

'  (ti<     the      case      mtnf 


T.  U.,  \xni<*'i't  tffitigwittoii],  one  of  the  candidate-  for  election 
as  a  Councillor  for  the  First,  Calton  W  rd. 

V.  W.,  [innpyt  deJiignntion\  one  of  the  candidates  lor  election 
as  a  Councillor  for  the  said  Ward,  and  B.  A.,  [i/Mfr/ 
drsiyuatioh]^  his  Agent. 

X,  y.  \iitsfrt  disigii(ttioit\  agent  for  D.  C,  one  of  the  candi- 
dates for  election  as  a  Councillor  for  the  said  Ward. 

[II(*rf  will  follow  the  names  of  candidates  for  election  as  Meni- 
bfrs  of  the  City  of  Hdiuhuryh  lioaJ  Trust,  or  their  Agents  tv/to 
may  hp  pn'i*pnt.^ 

Appeared  H.  G.,  Council  Officer,  who  declared  that  at 
o*clock  on  the  afternoon  of  ycHterday,  the  instant,  he  had  put  into 
the  General  Post  Office  in  Edinburgh  a  letter,  the  postage  of  which 
was  prepaid,  addressed  by  the  said  A.  B.,  Lord  Provost  [<  /•  Chif 
Magistnttr^  aforesaid,  to  each  of  K.  J.,  \f/(t<ign  him.  ast<oafhfrrssid\, 
and  M.  L.,  [drsign  him  as  no  addrf'ifsr<r\,  intimating  to  the  said  K. 
J.,  as  agent  for  ().  N..  [ins'rt  dfslgn'ifion]^  and  to  the  said  M.  L  , 
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as  a^ent  for  Q.  P.,  [insert  de8ignatit»n]t  the  said  O.  N.  and  Q.  P. 
being  both  candidates  for  election  as  Councillors  in  the  said  First, 
Calton  Ward, — that  at  o'clock  to-day,  the  said  A.  B.,  Lord 

Provost  [ar  Chi^f  Magistrate]  aforesaid,  would  begin  to  count  the 
votes  given  at  the  poll  yesterday  for  the  several  candidates  for 
election'as  Councillors  and  Members  of  the  City  of  Edinburgh  Road 
Trust  in  the  several  Wards  in  which  the  election  was  contested. 

All  the  persons  present,  with  the  exception  of  V.  W.  and  X.  Y. 
aforesaid,  having  previously  made  the  declaration  of  secrecy  pre 
scribed  by  «*The  Ballot  Act  1872,"  the  said  V.  W.  and  X.  Y.  made 
the  said  declaration  of  secrecy  in  the  presence  of  the  Lord  Provost 
[or  Chief  Mwjistr(Ue\. 

The  said  Lord  Provost  [or  Chief  Magistrate^  then  proceeded  to 
examine'the  several  sealed  packets  which  had  been  delivered  to  him 
by  the  respective  presiding  officers,  who  had  officiated  at  the  polling 
place  for  the  First,  Calton  Ward,  when  the  seals  were  found  to  be 
unbroken.  Thereupon  the  said  Lord  Provost  [or  Chief  Magistrate'] 
caused  the  ballot  boxes   which  had  been  used  at  the  said 

Polling  Places  to  be  opened,  and  the  ballot  papers  therein  to  be 
counted,  in  conformity  with  the  directions  in  Rule  34  of  Schedule 
First  of  The  Ballot  Act,  when  it  was  found  that  each  of  the  said 
boxes  contained  the  following  numbers  of  ballot  papers  : — 

The  box  used  by  the  Presiding  Officer  at 

Polling  Place  No.  I.,  .*.... 

Polling  Place  No.  II., 

Polling  Place  No.  II L,       . 

Polling  Place  No.  IV.,        ...... 


Total  number  of  Ballot  Papers, 

Thereafter  the  whole  of  the  ballot  papers  in  the  said  boxes  were 
mixed  together,  and  (he  counting  of  the  votes  was  proceeded  with, 
when  it  was  found  that  the  following  number  of  votes  had  been 
given  for  the  following  candidates  for  election  as  Councillors  for 
the  Ward  :— 

Votes  . 

For  V.  W., 

For  0.  N., 

For  T.  U., 

For  Q.  P., 

For  D.  C. 

and  the  following  number  of  votes  for  the  following  candidates  for 
election  as  member  of  the  City  of  Edinburgh  Road  Trust, — 

For  F.  E.,  )  Votes. 

For  H.  (J. 
For  K.  L, 
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Of  the  ballot  papers  found  in  the  said  ballot  boxes,  there  were 
rejected  by  the  said  Lord  Provost  [or  Chief  Magistrate]  as  invalid, 
and  not  counted  by  him  in  the  total  votes  given  above  on  account  of — 

1.  Want  of  official  mark,        .... 

2.  Voting  for  more  candidates  than  entitled  to, 

3.  Writing  or  mark  by  which  voter  could  be 

identified^  ...... 

4    Unmarked  or  void  for  uncertainty,     . 

Total  number  of  ballot  papers  rejected. 

On  all  tlie  ballot  papers  so  rejected  as  invalid,  the  naid  Lord 
Provost  [or  Chief  Magistrate]  endorsed  the  word  «*  rejected,"  add- 
ing to  the  endorsement  the  words  **  rejection  objected  to,"  whenever 
an  objection  was  made  to  his  decision  by  any  candidate,  or  b}'  the 
agent  of  any  candidate. 

Upon  the  completion  of  the  counting  of  the  said  ballot  papers,  the 
said  Lord  Provost  [or  Chief  Magixtra'e]  sealed  up  in  separate 
packets  the  whole  counted  and  rejected  ballot  papers. 

Thereafter  the  said  Lord  Provost  [or  Chief  Magintrat*]  pro- 
ceeded, in  the  presence  of  the  candidates  and  their  agents  fore^^id, 
to  verify  the  ballot  paper  account  given  by  each  presiding  officer 
who  haa  officiated  at  the  Polling  Places  for  the  said  Ward, — this 
being  done  by  comparing  it  with  the  number  of  ballot  papers  re- 
corded by  him  as  aforesaid,  and  the  unused  and  spoilt  ballot  papers 
in  his  possession,  and  the  tendered  votes  list.  Having  found  the 
said  ballot  paper  account  to  be  correct,  each  of  the  packetK  which 
had  been  opened  for  the  purpose  of  examination  and  verification 
aforesaid  was  resealed* 

The  counting  of  the  votes  having  thus  been  completed,  the  several 
packets,  containing  all  the  ballot  papers  connected  with  the  election 
in  the  said  Ward,  together  with  the  ballot  paper  accounts,  the  ten- 
dered votes  lists,  the  lists  of  votes  marked  by  the  several  presiding 
officers,  the  statements  relating  thereto,  the  declarations  of  inability 
to  read,  and  packets  of  counterfoils,  and  marked  copies  of  registers 
sent  by  each  presiding  officer,  had  endorsed  upon  them  a  descrip- 
tion of  their  several  contents  and  the  date  of  the  election  to  which 
they  relate.  .  Thereafter  the  same  were  delivered  by  the  said  l^ord 
Provost  [or  Chief  Magistrate]  to  ,  Town-Clerk  of 

Edinburgh,  to  be  by  him  kept  among  the  records  of  the  burgh,  in 
terms  of  «*  The  Ballot  Act  1872." 

Lord  Provost  lor  Chief  Mnqis- 
irate^  as  the  case  nuty  h.] 

[A  similar  tnitiute,  mutatis  mutundis,  will  he  retjuisitc/or  rach  ward  in 
which  fi  contest  takes  place.l 
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25-A.  Form  of  Tabulating  Sheet. 


BURGH   OF 


Municipal  Election. 

18    . 
Ward  Sheet  No.. 


No. 

A 

B 

C 

D 

E 

Totals. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

*And  80 
on  down 
to      and 
including 

No.  60. 

1 

2 

3 

4 

6 

• 

Totals. 

A  batract  and  Suimnation  made  and  checked  hyi 
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25-B.  Fomi  of  Abstract  of  Tabulating  Sheet, 
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Sheet  No. 
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E 

Totals. 
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18 
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*  And  so 
on  down 
to      and 
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:  1 

2 

3 
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5 

1 

! 

1 

Results  of  Votes  abstractid  and  tabuhitid  by  Summations  made  and  chicled  by 
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2().  Form  of  Certificate  hy  the  TottmrClerk  as  to  previous 

Steps  of  Procedure. 

City  Chambers, 
Edinburgh,         November  18 

I,  ,  Town  Clerk  op  Edinburgh,  acting  in  the  execntion 

of  the  Acts  after  specified, — viz.,  3  aud  4  William  the  Fourth, 
chapter  76,  "The  Edinburgh  Municipality  Extension  Act,  1856," 
"  The  Edinburgh  Roads  and  Streets  Act,  1862,*'  "  The  Municipal 
Elections  Amendment  (Scotland)  Act,  1868,"  '^  The  Municipal 
Elections  Amendment  (Scotland)  Act  1870,*'  and  '<  The  Ballot 
Act,  1872," — Do  HEREBY  certify  that  under  and  in  terms 
of  the  said  Act  3  and  4  William  the  Fourth,  chapter  76,  sec- 
tion 8,  and  of  the  said  ''  Edinburgh  Municipality  Extension  Act, 
1856,"  section  16,  I  gave  notice  on  the  day  of  October  18 

that  the  annual  Election  of  Councillors  to  supply  the  vacant  places 
in  the  Town  Council,  and  of  one  person  for  each  uf  the  Thirteen 
Wards,  who  should  be  a  Trustee  for  carrying  the  said  **  Edinburgh 
Roads  and  Streets  Act,  1862,"  into  execution,  and  a  member  of  the 
City  of  Edinburgh  Road  Trust,  would,  so  far  as  might  be  necessary, 
take  place   on   Tuesday,  the  day   of    November    current, 

betwixt  the  hours  of  eight  o'clock  a.m.  and  four  o'clock  p.m.,  at  the 
places  specified  in  the  said  notice ;  which  notice  was  affixed  to  or 
near  the  door  of  the  Church  of  St  (jiles,  and  was  also  inserted, 
at  least  once,  in  one  of  the  Edinburgh  newspapers  ten  days  at 
least  previous  to  the  first  Tuesday  of  November  current,  being  the 
day  appointed  by  the  said  Act  3d  and  4th  William  the  Fourth, 
chapter  76,  and  subsequent  Acts  of  Parliament,  for  the  Municipal 
Election  in  the  Hurgh  of  Edinburgh  ;  And  1  do  certify  that  on  or 
before  four  o'clock  afternoon  on  Thursday,  the  day  of 

November  current,  being  the  Thursday  immediately  preceding  the 
day  appointed  for  the  said  Municipal  Election,  1  received  intimation 
that  the  persons  named  and  designed  in  the  schedule  hereto 
appended,  marked  No.  I.,  and  subscribed  by  me  with  reference 
hereto,  were  proposed  for  election  as  Councillors  in  this  Burgh 
for  the  respective  Wards  therein  specified  ;  And  also  that  I  received 
intimation  that  the  persons  named  and  designed  in  the  schedule 
hereto  appended,  marked  No.  XL,  and  subscribed  by  me  with  refer- 
ence hereto,  were  proposed  for  election  as  Trustees  for  carrying  the 
said  "  Edinburgh  Rosuls  and  Streets  Act,  1862,"  into  execution,  and 
members  of  the  City  of  Edinburgh  Road  Trust  for  the  respective 
Wards  therein  specified.  I  further  certify,  that  on  or  before 
Friday  the  instant,  being    the  Friday  immediately  preceding 

such  Election,  I  caused  public  notices  to  be  given  as  provided  by 
the  said  ^'Municipal  Elections  (Scotland)  Amendment  Act,  186S,"  of 
the  names  of  all  persons  so  intimated  to  me ;  that  such  notices  were 
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affixed  to  the  doors  of  the  Town  Hall  or  Council  Chambers  and  of 
the  Parish  Churches  in  the  Burgh,  and  that  the  said  notioea  were 
also  advertised  in  one  or  more  newspapers  published  and  circulating 
within  the  Burgh ;  And  I  do  further  certify,  that,  in  terms  of 
the  said  ''Municipal  Elections  Amendment  (t^tland)  Act«  ISTO," 
I  gave  public  notice,  as  directed  by  the  said  ''  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,"  that  in  respect  the  number  of 
persons  proposed  for  Election  as  Councillors  in  the  Ward, 

Ward,  Ward,  and 

Ward,  did  not  exceed  the  number  of  vacancies  to  be  supplied  in  the 
said  Wards,  there  would  be  no  poll,  and  that  the  persons  so  pro- 
posed would,  on  the  day  appointed  for  declaring  the  Election,  be 
declared  to  be  elected  Councillors  of  the  Burgh.  Also,  that  in 
respect  the  number  of  persons  proposed  for  Election  as  Trustees  for 
carrying  the  said  '^Edinburgh  Koadsand  Streets  Act  1862'*  into  exe- 
cution, and  members  of  the  City  of  Edinburgh  Road  Trust  in  the 

Ward,  Ward  Ward, 

W^ard,  Ward,  and  Ward,  did 

not  exceed  the  number  of  vacancies  to  be  supplied  in  the  said 
Wards,  there  would  be  no  poll,  and  that  the  persons  so  proposed 
would,  on  the  day  appointed  for  declaring  the  Election,  be  declared 
to  be  elected  Trustees  and  members  foresaid. 

,  Town- Clerk. 


SCHEDULE    No.    I. 
I. — Calton  Ward. 

A.  B.  36  Pilrig  Street. 

II. — Broughton  Ward. 

B.  C.  1  Leopold  Place. 
C                 D.              29  Clarence  Street. 

[^»7  in  like  manner  as  regards  the  other  Wards.^ 

,    ToiiyiiClerk. 

SCHEDULE    No.    II. 
I. — Calton  Ward. 
E.  F.  12  Broughton  Street. 

II. — Broughton  Ward. 

(r.  //.  13  Warriston  Crescent. 

{And  in  like  manner  as  regards  the  other  Wards.] 

,  Town  Clerk. 
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[hi  (he  event  of  the  Town-Clerk  not  receiving  intimation  of  the 
names  of  persons  proposed  for  election  sufficient  to  supply/ 
the  vacancies  in  any  burgh,  or  in  any  ward  where  the 
burgh  is  divided  into  wards ;  Or,  in  the  event  of  fewer 
persons  being  proposed  for  election  than  there  are 
vacancies  to  be  supplied,  he  will  add  the  following  para- 
graph to  the  above  Certificate^ 

I  DO  FURTHER  HEREBT  CERTIFY,  that  I  received  DO  intimation 
of  the  name  of  any  person  proposed  for  election  as  a  Councillor 
to  supply  the  vacancy  in  the  Ward. 

or, 

I  DO  FURTHER  HEREBY  CERTIFY,  that  although  two  vacancics 
have  to  be  supplied  in  the  Ward,  I  received  inti- 

mation of  the  name  of  only  one  person  proposed    for  election  as 
a  Councillor  for  the  said  Wiurd 


27.  Declaration  by  the  Lord  Provost  or  Chief  Magistrate  as 
to  Persons  elected  Councillors  and  Commissioiiers  or 
Trustees  icho  are  elected  with  the  Town  Councillors. 

Council  Chambers, 
Edinburgh,  November  18     . 

I,  THE  Right  Honourable  , 

Lord  Provost  [or  I,  acting  Chief  Magistrate,  as  the 

case  may  be]  of  the  Citt  of  Edinburgh,  having,  in  terms  of  the 
Act  3  and  4  Will.  IV.,  cap.  76,  "The  Edinburgh  Municipality  Exten- 
sion Act  1856,'*  **The  Edinburgh  Roads  and  Streets  Act,  1862," 
"The  Municipal  Elections  Amendment  (Scotland)  Act,  1868,"  "The 
Municipal  Elections  Amendment  (Scotland)  Act,  1870,"  and  "  The 
Ballot  Act,  1872,''  opened  the  several  Ballot  Rozesused  in  the  Muni- 
cipal Elections  for  the  diffei-ent  Wards  where  the  number  of  persons 
proposed  for  dection  exceeded  the  number  of  vacancies  to  be 
supplied,  and  having  ascertained  the  result  of  the  Poll  by  counting 
the  votes  given  to  each  Candidate  in  each  of  the  said  Wards,  in 
terms  of  the  provisions  of  the  said  Ballot  Act ;  and  having  heard 
the  foregoing  Certificate  by  the  Town  Clerk  read;  declare  that  the 
election  has  fallen  upon  the  following  gentlemen  as  Councillors  and 
Trustees  for  carrying  the  said  ''  Edinburgh  Roads  and  Streets  Act, 
1 862,"  into  execution,  and  members  of  the  City  of  Edinburgh  Road 
Trust  respectively,  namely — 

I. — Calton  Ward. 

Councillor. 

A,  B.  [Here  design  htm],  re-elected,  having  gone  out  by 
rotation,  votes. 

2f 
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Member  of  Road  Trust. 
B.  Cm         [Here  deeign  him.]  Totes. 

11. — Brouohton  Ward. 
Councillor. 

E,    F.    [Eere  design   kim\  re-elected,    having  gone    oat     by 

rotation,  votea. 

Member  of  Road  Trust. 
Q,        JB.        [Here  design  him,]        Totea. 

Ill — St  Bbrnard*s  Ward. 

Councillor. 

y.  K.  [Here  design  him],  in  room  of  Councillor  L.  Af,,  who 
rctii'es  by  rotation,  votea. 

Member  of  Road  Trust. 

iV.   0.  [Here  design  him.]  votea. 

And  in  terms  of  the  before-recited  Acts,  I  herebt  direct  notice 
to  be  given  to  the  before-named  Councillors  to  appear  in  the 
Council  Chambers  to-morrow,  at  twelve  o'clock  noon,  when  they 
shall  severally  declare  whether  they  accept  or  decline  accepting  the 
office  of  Councillor :  Furtubr,  in  terms  of  the  said  *^  Edinburgh 
Roads  and  Streets  Act  1862,"  I  direct  the  Town-Clerk  to  transmit 
to  the  Clerk  of  the  City  Road  Trust  a  certified  list  of  the  thirteen 
persons  elected  members  of  said  trust  as  aforesaid. 

,  Lord  Prm'ost, 

[or  Chief  Magistrate,  as  the  case  may  be.] 


'2H.  Forni  of  Inthmition  In/  the  Town-Clerk  to  the  newly  elected 
Councillors  of  their  election,  and  retpdrimj  them  to  attend 
and  declare  whether  they  accept  office. 

City  Chambers, 
Edinburgh,  November  18 

Sir, 

By  direction  of  the  T^rd  Provost,  [or  thr  Chief 
Mtujisfnitr,  </w  t/i»'  aiAsc  moij  h'\  I  hereby  intimate  to  you,  that 
you  have  been  chosen  a  Councillor  for  the 

Ward  of  this  City;  and  I  require  you  to  appear  in  the  Council 
Ch  imber,  here,  to-morrow,  being  Thursday  the 
instant,  at  12  o'clock  noon,  when  you  will  be  required  to  declare 
whether  you  accept  or  decline  accepting  the  office  of  Councillor.  It 
will  also  be  necessary  that  you  produce  evidence  of  your  being  a 
burgess  of  this  Tity  [or  Burgh.  J 
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I  am  further  directed  to  intimate  to  you,  that  if  you  fail  to  attend, 
you  will  be  held  to  have  declined  accepting  the  said  office,  unless 
you  then  transmit  to  the  Meeting  a  sufficient  written  explanation, 
signed  by  yourself  or  your  agent,  of  the  cause  of  your  absence, 
and  intimating  your  acceptance.  Your  omission  to  produce  evidence 
of  your  being  a  burgess  of  this  City  [or  BurghJ  will  also  be  held, 
in  terms  of  the  Statute,  to  vacate  your  election,  in  the  same  manner 
as  if  you  declined  office. 

I  am,  Sir, 

Your  most  obedient  Servant, 

,  Town-Clerk. 


29.  Forrti  of  Minute  of  Meeting  at  which  newly  elected 
Cotmcillora  declare  Acceptance  of  and  are  sworn  into^ 
Office, 

(1.)   When  the  annual  election  of  Councillors  is  completed. 

Council  Chambers, 
Edinburgh,        Novemhir  18    . 

Read  declaration  by  the  Lord  Provost,  [or  Chief  Magistrate,  as 
the  case  may  he\  of  yesterday's  date,  of  the  names  of  the  Coun- 
cillors and  Members  of  the  City  of  Edinburgh  Road  Trust  upon 
whom  the  election  had  fallen. 

Read  letter  from  J.  K.  [here  design  him]  who  had  been  elected 
a  Councillor  for  Ward,  stating  that  he  was  unable, 

by  reason  of  indisposition,  to  attend  in  the  Council  Chamber  to- 
day, bat  that  he  accepted  of  the  office  of  Councillor  to  which  he 
had  been  elected.  Evidence  was  produced  of  his  being  a  burgeas  of 
the  City. 

The  Councillors  under  named,  elected  for  the  several  Wai-ds 
after  specified,  having  been  called  on  seriatim^  declared  their  accept- 
ance of  the  office  of  Councillor ;  produced  evidence  of  their  being 
Burgesses  of  the  City ;  were  inducted  into  office ;  and  took  and 
signed  a  declaration  defideli  altninistratlone  officii. 

I. — Calton  Ward. 
A B 

II. — Brouohton  Ward. 
B C . 

[And  in  like  manner  as  regards  the  other  Wardsi] 

The  Annual  Election  of  Councillors  having  been  completed,  the 
Lord  Provost  [or  Chief  Magistrate^  as  the  case  may  be\  directed  the 
whole  Council  to  be  summoned  to  meet  to-morrow,  at  twelve  o'clock 
DOOUy  to  fill  up  the  vacancies  in  the  magistracy  and  office-bearers. 

,  Lord  Provost. 
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(2.)  Wh£n  the  amtual  election  in  not  completed  by  reason  of  a 
Councillor  having  been  elected  for  two  wards,  cw  declitir 
ifig  to  accept  ojfice,  or  by  reason  of  a  double  return. 

Read  Declaration  by  the  Lord  Provost  \or  Chief  Magistrnte^  cu  the 
ruse  may  be]  of  yesterday's  date,  of  the  names  of  the  Coancillors  and 
Members  of  the  City  of  Edinburgh  Road  Tmst  upon  whom  the 
election  had  fallen 

Read  the  foregoing  certificate  by  the  Town-Clerk,  from  which  it 
appeared,  inter  alia,  that  no  pers  )n  had  been  nominated  in  terms 
of  <'  The  Municipal  Elections  Amendment  (Scotland)  Act,  1868,*'  to 
supply  the  vacancy  in  the  Ward  [or  that  only  one  person 

had  been  nominated  for  election  ait  a  Conncillor  for  the  Ward^ 

for  which  Ward  two  vacancies  had  to  be  supplied.] 

E.  F.  [here  design  him\  having  been  elected  a  Councillor  for 
Ward,  and  also  for  Ward,  was  required  to 

state  for  which  of  the  said  Wards  he  intends  to  serve,  whereupon 
he  declared  that  he  elected  to  serve  for  Ward. 

Read  letter  from  G.  H.  \he  -r.  dt  si^/n  AiVn],  who  had  been  elected  a 
Councillor  for  Ward,  declining  to  accept  the  said  office. 

The  Councillors  under  named,  elected  for  the  several  wards  after 
specified,  having  been  called  on  seriatim^  declared  their  acceptance 
of  the  office  of  Councillor;  produced  evidence  of  their  being  burgeBses 
of  the  City,  were  inducted  into  office ;  and  took  and  signed  a  declar- 
ation defidcli  administratione  officii. 

I.  Calton  Ward. 
A B 


11.  Brouohton  Ward. 
li C 

\.\nd  in  like  tnnnm  »•  as  mjatds  the  ntfur  wards  for  which  councillors 
have  bten  eUrtedy  and  who  accept  offirt.] 

In  respect  that  the  annual  election  of  Councillors  has  not 
been  completed,  by  reason  of  no  person  having  been  nominated 
for  election  as  a  Councillor  for  Ward,  [or  hy  reason 

of' only  ouK  person  harimj  fnen  dcted  a  Councillor  /•>;•  Wanl, 

while  two  vncancit'i  hiin  to  he  supplied^  leaving  one  varawy  still 
to  be  filled  up ;  or^  by  reas<tn  of  Councillor  E.  F.  having  bten  elected 
a  Councillor  for  Ward,  and  also  for 

Ward,  and  of  his  having  decland  that  he  elected  to  serve  for 
Ward,  whereby  the  vacancy  in  Ward  still  remains  to  be  filled 

up  ;  or  by  reason  of  G.  II.  who  was  elected  a  Councillor  for 
Ward^  having  diclined  to  accept  the  ofjice  or  having  failed  to  produce 
evidence  of  burgess-ship ;    or   by   reason  of  L.    M.    [design   him]    and 
X.    0.   [design    him]    having   received    an   equal    number    of   votes    as 
Councillor  for  Ward,] — I.  A.  B.,  Loud  Provost  [or  Chief 

Magistrate,  as  the  case  iwiy  Ite]  of  the  City  of  Edinburod,  hereby,  in 
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terms  of  the  Acts  of  Parliament  thereanent,  appoint  an  election  [or  a  new 
flection,  as  the  case  may  be]  of  a  Councillor  [or  Councillors]   for  the 

Ward  [or  for  the  Ward  and 

Ward  as  the  case  may  be]  to  supply  the  vacancy  [or 
vacancies]  therein,  to  take  place  on  the  day 

of  November  current.* 

And  I  direct  notice  of  the  day  of  election  so  appointed  to  be 
affixed  to  the  church  doors  of  the  burgh,  in  terms  of  the  statute. 

*  \_71ie  day  so  fij^ed  nmst  be  not  more  than  four  nor  less 
than  ttoo  days  from  the  date  of  this  minute.  In  firing 
the  day,  it  should  be  remembered  that  intimation  of  the 
names  of  candidates  for  election,  in  su4:h  circumstances, 
must  be  made  to  the  town-clerk  on  or  before  four  o'clock 
afternoon  of  the  second  lawful  day  immediately  preced- 
ing that  fixed  f 01'  the  election^ 

A^B.,  Ijord  Provost, 
\or  Chief  Magistrate,  as 
the  case  may  he\. 


30.  Farm  of  Intimation  by  the  Town- Clerk  of  a  New  Election. 

BUROH    OF    EDINBURGH. 

MuNiciPiVL  Election. 
18    . 

In  terms  of  the  Act  of  Parliament  [Here  insert  specification  of  acts 
as  in  Form  No.  1,]  The  Town-Clerk  of  Edinburgh  hereby 
QIYES  Notice  that,  in  consequence  of  [here  sprci/i}  the  reason  for  a 
new  election^  The  Lord  Provost  has  appointed  an  election 
for    a  Councillor  for  the  ward  [f>r  a  new  election  of  couhcillors 

Jor  the  ward  and  ward,]  to  take  place,  so  far  as  may  be 

necessary,  on  the  day  of  November   current,   between  the 

hours  of  eight  o'clock  a.m.  and  four  o'clock  p.m.,  at  [here  specify  the 
polling  place  or  polling  places.] 

The  Town- Clerk  also  gives  Notice  that  no  person  can  be 
elected  to  the  office  of  town  councillor  whose  name  is  not  intimated 
to  him  in  terms  of  section  9  of  '<  The  Municipal  Elections  Amendment 
(Scotland)  Act  1?<68,"  at  the  City  Chambers,  on  or  before  four  of  the 
clock  afternoon,  of  the  instant,  being  the  second  lawful 

day  immediately  preceding  that  fixed  f  )r  the  election. 

The  remainder  of  the  notice  will  be  in  similar  terms  to  that  given 
in  Form  Ao.  1 . 

,  Totcn^Clerkt 

City  Chambers, 
Edinburgh,        November  18 
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31.  Form  of  Minute  of  Meeting  of  the  Toum  Council 
reporting  previous  steps  of  Procedtere,  inducting  the  Dean 
of  Guild  and  Convener  of  the  Trades,  Jieiiuj  the  Holt 
of  the  Council  for  the  ensuing  year,  and  electing  Magit- 
trates,  4-c. 

Edimbuioh,  the  Akj  o(  November, 

in    the    year    eighteen    hundred    and 
aerentj 

[Here  insert  sederunt] 

The  Lord  Provost  [or  Chief  Magistrate,  at  the  ease  tnay  &e} 
stated  that  the  annnal  Election  of  Conncillore  having  been  com- 
pleted, the  present  meeting  had  been  called  for  the  purpose  of  filling 
np  the  racanciea  in  the  Magistracy  and  Office  Bearers ;  and  fbr 
other  hnsinesa. 

The  mtnntes  of  the  previous  steps  of  the  E  lection,  dated 
and  iust.,  were  read. 

Councillor  J.  K.,  who  was  elected  a  Councillor  for 
Ward,  hut  who  was  unable  to  att«nd  at  the  meeting  on 
instant,  and  who  then  accepted  office  by  letter,  and  produced  evidence 
of  his  being  a  Burgess  of  the  cllv,  being  now  present,  was  inducted 
into  office,  and  took  and  signed  a  declaration  de  fideli  admatialra- 
Hone  officii. 

Certificates  of  the  Election  of  Mr  A.  B.,  as  Dean  of  Guild,  and  of 
Mr  B.  C.,  as  Convener  of  the  Trades,  were  produced  and  read, 
and  they  both  being  present,  accepted  of  tbeir  offices,  and  took 
a  declaration  dejideli  adminitlratione  officii,  and  the  Dean  of  Guild 
kwk  the  declaration  appointed  bv  the  Act  31  and  32  Vict  cap.  72. 

Read  KepresenlattOD  by  the  clerk  to  the  effect  that  Conucillors  C 
and  D,  had  been  elected  for  the  Ward,  under  the  pro- 

visions of  "  The  Municipal  Elections  Amendment  (Scotland)  Act, 
1870,"  without  any  poll  having  taken  place  ;  and  also  that  Coun- 
cillors E,  and  F.  had  been  elected  for  the  Ward  by  an 
equality  of  votes;  and  that  it  was  necessary  fur  the  Town  Council, 
under  and  in  virtue  of  the  powers  conferred  on  them  hy  the  fifth 
aoction  of  "  The  Mnnictpal  Elections  Amendment  (Scotland)  Act, 
1670,"  to  determine  the  order  in  which  the  connciUors  for  each  of 
the  said  wards  should  retire  from  the  Town  Council.  Councillor  C- 
thereupon  stated  thst  it  had  been  arranged  between  Coimcillor  D. 
and  himself  that  he,  the  said  Councillor  C,  should  retire  before 
Councillor  D.,  and  he  craved  the  Council  to  approve  of  the 
arrangement.  The  Magistrates  and  Council  approved  of  the  said 
arrangemeut,  and  ordered  and  directed  accordingly, — the  retirement 
of  Councillor  C.  before  Councillor  D.  to  be  in  the  same  way,  and  to 
have  the  same  efiect  as  if  Councillor  C.  had  been  longer  in  office 
than    Councillor    O.      TbereafW,    it    ws   moved  by   Bailie    G. 
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H.,  that  the  Magistrates  and  Council  do  resolve  and  declare 
that  Conncillor  F.  shall  retire  from  the  Town  Council  as  the 
representative  of  Ward  before  Councillor  £.     The 

motion  was  seconded  by  Councillor  J.  K.  Treasurer  L.,  seconded 
by  Councillor  M.,  moved  as  an  amendmenti  that  the  Magistrates 
and  Council  do  resolve  and  declare  that  Councillor  £.  shall,  retire 
from  the  Town  Council  as  the  representative  of  Ward 

before  Councillor  F.  The  vote  having  been  taken  as  between  the 
motion  and  the  amendment,  15  members  of  Council  voted  for  the 
motion,  and  25  for  the  amendment.  The  amendment  was  therefore 
declared  to  be  carried,  and  the  Magistrates  and  Council  accordingly 
resolved  and  declared  that  Councillor  £.  shall  retire  from  the  Town 
Council  as  the  representative  of  Ward  before  Coun- 

cillor F.,  in  the  same  way  and  to  the  same  e£fect  as  if  Councillor  E. 
had  been  longer  in  office  than  Councillor  F. 

Read   Representation  by  the  Clerk  of  the   following  tenor: — 
Edinburgh,  November  18     . — The  Clerk  begs  to  lay  before 

the  Council  the  following  Roll  of  the  Councillors  of  the  di£ferent 
Wards: — 

I. — Calton  Ward. 

1870.— Councillor  A.  B. 
1870 — Councillor  B.  C. 
1871.— Councillor  C.  D. 

II. — Bbouguton  Wabd. 

1869.— Bailie  E. 
1870.— Councillor  F.  G. 
1871.— Councillor  H.  I. 

\_And  in  like  manner  as  regards  the  other  Wa/rds.] 

[In  preparing  this  roll,  effect  will  of  course  he  given  to  the 
resolution  of  the  Council,  as  immediately  above  narrated, 
and  the  councillors  for  each  ward  will  be  arranged  in 
ilie  order  in  which  they  have  to  retire, — those  who 
remain  longest  in  office  being  placed  lowest  on  the  roW.l 

The  Magistrates  and  Council  declared  the  above  to  be  the  Roll 
of  the  Council,  but,  according  to  usage,  the  Magistrates  and  Office 
Bearers  are  to  be  called  at  the  head  of  the  Roll,  and  so  placed  in  the 
sederunts  of  the  Council. 

The  Clerk  stated  that  the  office  of  Lord  Provost  had  become 
vacant  by  the  retirement  of  X.  Y.,  Esquire,  in  the  order  of  rotation 
[or  resignation,  as  the  case  may  b€\;  and  that  there  was  one 
vacancy  in  the  Magistracy,  caused  by  the  retirement,  in  the  order 
of  rotation,  of  Bailie  K. 

The  Magistrates  and  Council  having  accordingly  proceeded  to  fill 
up  the  vacant  office  of  Lord  Provost,  on  the  motion  of  Bailie  M. 
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seconded  by  Dean  of  Guild  L.,  unanimoasly  elected  Councillor  V. 
W.  to  be  Lord  Provost. 

On  the  motion  of  Bailie  K.,  seconded  by  Councillor  L., 
the  Magistrates  and  Council  unanimously  elected  Councillor  M.  N. 
to  be  a  Bailie  of  the  City,  and  he  having  accepted  of  the  Office,  and 
having  taken  the  declaration  appointed  by  the  Act  31  and  32  Vict., 
cap.  72,  and  also  a  declaration  de  fideli  administratione  qfficiif  wan 
thereupon  invested  with  the  insignia  of  his  Office. 

[A)fif  HO  on  as  regards  the  other  business.'] 
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BUBGH  OF 


Municipal  EiiEOTiON. 
18    . 


INSTRUCTIONS  FOR  TAKING  THE  POLL. 

The  PoU  opens  at  Eight  A.V.,  and  cloaes  at  Four  f.k. 

1,  Before  entering  upon  his  duties,  every  Presiding 
Officer  and  Clerk  must  have  made  the  Declaration  of 
Secrecy  prescribed  by  "  The  Ballot  Act,  1872,"  in  the 

Presence  of  the  Returning  Officer  or  of  a  Justice  of  the 
eace.^ 

^  See  Rule  54  of  the  Ballot  Act,  1872. 

2.  The  Presiding  Officers  and  Clerks  should  be  at  their 
posts  at  least  Twenty  Minutes  before  Eight  o'clock  A.M., 
80  that  they  may  be  ready  to  begin  pimctually  at  Eight 
o'clock.  Each  Presiding  Officer  will  have  two  Clerks, 
and  will  be  provided  with  the  following  Articles,  viz. : — 

(1.)  A  collection  of  the  Acts  regulating  Municipal 
Elections. 

(2.)  A  Ballot  Box  and  Cover,  or  materials  for  enclosing 
it  in  a  separate  sealed  packet,  in  terms  of  Rule 
29  of  Schedule  First  of  the  Ballot  Act,  1872. 
To  each  Ballot  Box  a  label  should  be  attached, 
having  inscribed  upon  it  the  name  or  number  of 
the  Polling  Place,  and  the  number  of  the  Polling 
Station  at  which  it  was  used. 

(3.)  Sealinff  Wax,  with  vestas  and  tapers,  three 
small  bottles  of  writing  ink,  and  a  supply  of 
pens. 

2  G 
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(4.)  Books  coDtaining  Ballot  Papers  for  Ordinary 
Votes,  printed  on  While  paper. 

(5.)  A  Book  c<)ntainiii[;  Ballot  Papers  for  "  Tendered 
Votes,"  priiiteil  on  Green  paper. 

(6.)  An  Instriuncnt  for  marking  the  Ballot  Papers 
by  Stamping  thereon  the  secret  official  mark. 

(7.)  Pencils  for  each  compartment,  with  which  the 
Votei-B  may  mark  their  Votes  on  the  Ballot 
Papers. 

(8.)  A  Cop^  of  the  Register  of  Voters  for  the 
particular  Ward,  certified  by  the  Town-Clerk. 

(9.)  Two  Lists  or  Sheets,  titled  "List  of  Votes 
marked  by  the  Presiding  OflScer,"  having  an- 
nexed a  Schedule,  titled  "  Statement  of  Number 
of  Voters  whose  Votes  are  marked  by  the 
Presiding  Officer," 

(10.)  Two  Lists  or  Sheets,  titled  "  The  Tendered 
Votes  List." 

(11.)  Two  Sheets,  entitled  "The  Ballot  Paper  Ac- 
count." 

(12.)  Fifty  printed  Declarations  of  inability  to  read. 

(13.)  Fifty  printed  Declarations  that  the  person 
claiming  to  Vote  is  the  individual  described  in 

the  Municipal  Register. 

(14.)  Six  copies  of  each  of  the  Placards — (1.)  Direc- 
tions for  the  g^uidance  of  voters;  (2.)  Placard 
intimating  arrangements  for  polling ;  and  (3.) 
Placard  to  be  posted  up  above  each  polhng 
station,  with  reference  to  Placard  (2). 

(15)  Six  large  cloth  Envelopes  in  which  to  seal  up 
papers. 

3.  Each  Presiding  Officer  should  be  provided  with  a 
private  seal,  wherewith  to  seal  up  the  Ballot  Box  and 
Papers.' 

<  See  Rules  23  and  39  of  the  BoUot  Act 

4.  In  so  far  as  the  arrangements  for  Voting  in  each 
PolUng  Station  have  reference  to  the  letters  of  the 
Alphabet  with  which  the  surnames  of  the  Voters  begin, 
they  are  explained  in  the  Placards  which  have  been 
ordered  to  be  posted  up  outside  and  inside  of  the  Polling 
Station,  and  of  which  copies  accompany  these  In- 
Btructions. 

5.  Each  PresidiDg  Officer  should  see,  before  the  Poll 
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begins,  that  copies  of  these  Placards  are  posted  up 
outside  and  inside  of  the  Polling  Station  under  his 
charge.  The  Directions  to  Voters  in  voting  should  also 
be  posted  up  in  each  compartment,  and  the  Presiding 
Officer  should  see  that  this  is  done. 

6.  No  person  must  be  admitted  to  vote  at  any  Polling 
Station  except  the  one  allotted  to  him.^ 

1  See  Rule  18  of  the  Ballot  Act 

7.  Before  the  Poll  commences,  the  Presiding  Officer 
should  regulate  the  number  of  Electors  to  be  admitted 
into  the  Polling  Station  at  a  time,  and  should  instruct 
the  Police  Constables  on  duty  at  the  Station  accordingly. 
It  is  expedient  that  not  more  Electors  should  be  within 
the  Station  at  one  time  than  there  are  compartments  in 
the  Station;  and  all  other  persons  should  bo  excluded, 
except  the  Clerks,  the  Candidates,  the  Agents  of  Candi- 
dates, [and  the  Constables  on  duty.  Intimation  of  the 
names  and  addresses  of  the  Agents  appointed  by 
Candidates  to  attend  the  Poll  must  be  given  to  the 
Provost  or  Cliief  Magistrate  one  clear  day  at  least  before 
the  opening  of  the  Poll,  and  the  Declaration  of  Secrecy 
must  be  administered  to  every  Agent  before  he  is 
admitted  to  the  Polling  Station.  Each  Agent  whose 
appointment  has  been  so  intimated,  and  who  has  taken 
the  Declaration  of  Secrecy,  will  receive  a  Certificate 
under  the  hand  of  the  Provost  or  Chief  Magistrate  before 
whom  the  declaration  is  taken,  and,  on  production  of  it, 
the  Presiding   Officer  vidll  admit  him  into   the   Polling 

Station.^ 

'  See  Rule  21  of  the  Ballot  Act. 

8.  Only   one  Agent   for    each    Candidate    should    be 

allowed  into  each  Polling  Station,  and  each  Agent,  before 

he  is  admitted  to  a  Polling  Station,  must  produce  written 

authority  from  the  Provost  or  Chief  Magistrate  to  attend 

the  Polling  Station  as  Agent  for  a  Candidate,  and  must 

satisfy  the  Presiding  Officer  that  he  has  taken  the  Oath 

of  Secrecy.' 

'  See  Rule  54  of  the  Ballot  Act. 

9.  The  Presiding  Officer  should  have  before  him  the 
Ballot  Box,  the  Stamping  Instnunent,  and  the  Lists  or 
Sheets  above  enumerated,  and  should  be  placed  so  as  to 
command  a  full  view  of  the  Compartments  in  the  Polling 
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ii^tatioQ  under  his  charge.  One  of  the  Clerks  should  have 
before  liim  the  Copy  of  the  Register  of  Voters  for  the 
Ward ;  and  the  other  Clerk  should  have  before  him  the 
Bookn  coutaiumg  the  Ballot  Papers.  The  Clerks  should 
be  Bo  placed  that  the  Presiding  Officer  may  overlook 
their  work. 

10.  Just  before  the  commencemeDt  of  the  Poll,  the 
Presiding  Officer  must  show  the  Ballot  Box  empty  to  such 
persoDe,  if  any,  as  may  be  present  in  the  Polling  Station, 
so  that  they  may  see  that  it  is  empty,  and  must  then 
lock  it  up,  tie  the  strings  which  are  attached  to  it  for  this 
purpose,  and  place  his  seal  upon  the  knots  in  such  a 
manner  as  to  prevent  the  box  being  opened  without  break- 
ing the  seal — the  aperture  in  the  top  of  the  box  being  left 
open  for  the  receipt  of  the  Ballot  Papers.  The  Ballot 
Box  should,  thereafter,  be  placed  in  view  of  the  Presiding 
Officer  for  the  receipt  of  Ballot  Papers,  and  be  kept  so 
locked  and  sealed.' 

■  See  Rule  23  of  the  Ballot  Act. 

11.  When  an  Elector  appears,  the  Clerk  who  has  before 
him  the  Copy  of  the  Register  of  Voters  should  ascertain 
Lis  name  and  exact  address,  and  look  up  the  _  entry  appli- 
cable to  him  in  the  Register.  Having  found  it,  he  must 
call  out  the  number,  name,  and  description  of  the  Elector, 
as  stated  in  the  copy  of  the  Register,  and  put  a  distinct 
mark  in  the  Register  against  the  number  of  the  Elector, 
to  denote  that  he  has  received  a  Ballot  Paper,  but 
without  showing  the  particular  Ballot  Paper  which  he 
has  received.  As  their  may  be  many  persons  of  the  samo 
name  in  each  Ward,  great  care  will  be  required  to  securo 
accuracy.^ 

>  See  Rule  2i  of  the  Ballot  Act. 

12.  The  other  Clerk,  who  has  before  hira  the  Books 
containing  the  Ballot  Papers  must,  whenever  the  number 
of  the  Elector  is  so  called  out,  write  the  number  on  the 
Counterfoil,  repeating  the  number  aloud  so  as  to  ensure 
accuracy,  after  which  he  must  detach  the  Ballot  Paper 
from  the  Counterfoil,  and  hand  the  paper  to  the  Preaidicg 
Officer,' 

S«e  Rule  24  of  the  Ballot  Act. 

13.  The  Presiding  Officer  must  then  mark  the  Ballot 
Paper,  but  only  once  on  each  side  with  the  offiraal  mark. 


Taking  the  PoU.]  APPENDIX  XVlI.  [231] 

If  a  perforating  or  emboesing  stamp  be  used,  one  im- 
pression will  be  suflScient,  as  the  mark  will  be  visible  on 
Doth  sides.  The  paper  properly  marked  should  then  be 
handed  to  the  Voter,  who  will  forthwith  proceed  into 
one  of  the  Compartments  in  the  Polling  Station, 
and  there  secretly  mark  the  paper  by  putting  a  X 
opposite  the  names  of  the  party  or  parties  for  whom 
he  votes,  then  fold  the  paper  up  so  as  to  conceal  his  vote, 
and  after  showing  the  official  mark  on  the  back  thereof 
to  the  Presiding  Officer,  deposit  the  paper,  so  folded  up, 
in  the  Ballot  Box  in  the  presence  of  the  Presiding  Officer 
and  immediately  leave  the  Station.^ 

1  Rules  24  and  25  of  the  Ballot  Act. 

14.  Though  the  Ballot  Act  requires  the  Voter  to  mark 
his  vote  secretly,  and  to  fold  his  Ballot  Paper  so  as  to 
conceal  his  vote^  and  thereafter  to  place  the  paper  in  the 
Ballot  Box  in  the  presence  of  the  Presiding  Officer,  it  does 
not  empower  the  Presiding  Officer  to  refuse  to  receive 
the  Voting  Paper  of  an  Elector  who  violates  the  secrecy 
thus  enjoined.  He  should  therefore  allow  the  Ballot 
Paper  to  be  deposited  in  the  Ballot  Box. 

15.  Though  the  Ballot  Act  declares  that  any  Ballot 
Paper  which  has  not  on  its  back  the  official  mark,  or  on 
which  votes  are  given  to  more  Candidates  than  the  Voter 
is  entitled  to  vote  for,  or  on  which  anything  except  the 
number  on  the  back  is  written  or  marked  by  which  the 
Voter  can  be  identified,  shall  be  void  and  not  counted, 
the  Presiding  Officer  must  allow  the  objectionable  paper 
to  be  deposited  in  the  Ballot  Box,  leaving  it  to  be  dealt 
with  by  the  Provost  or  Chief  Magistrate  in  counting  the 
votes. 

16.  On  the  application  of  any  Voter  who  is  incapa- 
citated by  blinduess  or  other  phvsical  cause  from  votmg 
in  the  manner  prescribed  by  the  Ballot  Act,  or  of  any 
Voter  who  makes  the  Statutory  Declaration  of  inability 
to  read,  and  which  must  be  made  in  the  way  and  manner 
hereinafter  appointed,  the  Presiding  Officer  must,  in  the 
presence  of  the  Candidates,  or  of  the  Agents  of  the  Candi- 
dates, cause  the  vote  of  such  Voter  to  be  marked  on  a 
Ballot  Paper  (white  paper),  in  manner  directed  by  such 
Voter,  and  the  Ballot  Paper  to  be  placed  in  the  Ballot 
Box,  and  the  name  and  number  on  the  Register  of  Voters 
of  every  voter  whoso  vote  is  so  marked,  and  the  reason 
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why  it  is  bo  marked,  miist  be  entered  on  the  List  called 
*'  The  List  of  Votes  marked  by  the  Presiding  Officer.** 

1  See  Rale  26  of  the  Ballot  Act 

17.  The  Declaration  of  inability  to  read  must  be  made 
by  the  Voter  at  the  the  time  of  polling,  before  the 
Prefdding  Officer,  who   must  attest   it  in   the    manner 

Eointed  out  in  the  printed  form.     The  Declaration  must 
e  given  to  the  Presiding  Officer  at  the  time  of  voting.! 

1  See  Role  26  of  the  Ballot  Act. 

18.  As  the  purpose  of  the  Ballot  Act  is  to  secure 
secrecy  in  voting,  and  as  the  votes  of  those  who  cannot 
read  are  appointed  to  be  marked  in  the  presence  of  the 
Agents  of  the  Candidates,  without  mentioning  any  other 
persons,  the  Presiding  Officer  must,  before  taking  such 
votes,  cause  the  Polling-Station  to  be  cleared  of  all  other 
Voters.  In  all  cases,  candidates  have  the  same  rights  as 
the  Agents  appointed  by  them,  and  may  consequently 
be  present  at  marking  such  votes. 

19.  If  a  person,  representing  himself  to  be  a  particular 
Elector  named  on  the  Register,  apphes  for  a  Ballot  Paper 
after  another  person  has  voted  as  such  Elector,  the  appli- 
cant, upon  taking  the  Declaration  imdemoted,  will  be 
entitled  to  mark  a  Ballot  Paper  in  the  same  manqer  as 
any  other  Voter,  hut  the  liallot  Paper  to  be  used  in  such  case 
must  be  that  printed  on  green  paper,  and  must  not  be  put  into 
the  Ballot  Box,  but  must  be  given  to  the  Presiding  Officer, 
and  indorsed  by  him  with  the  name  of  the  Voter  and  his 
number  in  the  Register,  and  set  apart  in  a  separate 
packet.  The  name  of  the  Voter  and  his  number  on  the 
Register  must  then  be  entered  in  the   '*  Tendered    Votes 

Listr\ 

»  See  Rule  27  of  the  Ballot  Act. 

20.  When  an  Elector,  or  person  professing  to  be  an 
Elector,  who  claims  to  vote,  is  required  by  any  other 
Selector  on  the  Register  to  make  the  Declaration  pre- 
scribed by  Schedule  (A.)  of  "  The  Municipal  Elections 
Amendment  (Scotland)  Act,  1868,"  the  Declaration  must 
be  administered  by  the  Presiding  Officer,  in  the  following 
terms: — "I,  A.  B.,  declare  that  I  am  the  individual 
described  in  the  Register  now  in  force  for  the 

Ward  of  the  Burgh  of ,  as  A.  B.  {here  insert 

description  in  the  same  words  as  in  the  Register),  and  that  I 
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have  not  already  voted  at  this  Election."  This  Declara- 
tion must  be  signed  by  the  person  by  whom  it  is  made, 
and  by  the  Presiding  Officer.  If  the  person  making  the 
Declaration  cannot  write,  or  alleges  that  he  cannot  write, 
the  Presiding  Officer  should  require  the  person  to  affix 
his  mark  to  the  Declaration,  and  should  afterwards  certify 
the  fact  in  the  manner  pointed  out  in  the  printed  form. 

21.  If  a  Voter  inadvertently  deals  with  liis  Ballot 
Paper  in  such  a  manner  that  it  cannot  be  conveniently 
used  as  a  Ballot  Paper,  he  may,  on  delivering  the  Paper 
BO  inadvertently  dealt  with  to  the  Presiding  Officer,  and 
proving  the  fact  of  the  advertence  to  the  satisfaction  of 
the  Presiding  Officer,  obtain  another  Ballot  Paper  in  place 
of  the  one  so  delivered  up.^ 

>  See  Rule  28  of  the  Ballot  Act. 

22.  The  new  Ballot  Paper  must  be  taken  from  the 
Book  of  Ballot  Papers  in  the  ordinary  course,  the  niunber 
of  the  Elector  on  the  Register  being  marked  on  the 
counterfoil  as  if  he  were  getting  a  Paper  for  the  first 
time.  But  before  the  new  Paper  is  marked  with  the 
official  mark  and  handed  to  the  Elector,  the  Ballot  Paper 
delivered  up  must  be  cancelled  by  writing  the  word 
"spoilt"  across  its  face  and  upon  its  counterfoil,  and  a 
reference  must  be  made  on  that  counterfoil  to  the  number 
of  the  new  Ballot  Paper  issued. 

23.  The  spoilt  Ballot  Papers  must  be  carefully  preserved 
and  accoimted  for,  with  the  other  Ballot  Papers,  in  "  The 
Ballot  Paper  Account." 

24.  The  Presiding  Officer  may  do,  by  the  Clerks 
appointed  to  assist  him,  anv  act  which  he  is  required  or 
authorised  to  do  by  the  Ballot  Act  at  a  Polling  Station, 
except  ordering  the  arrest,  exclusion,  or  ejection  from  the 
Polling  Station  of  any  person.^ 

'  See  Rule  50  of  the  Ballot  Act. 

25.  If  any  person  misconducts  himself  in  the  Polling 
Station,  or  fails  to  obey  the  lawful  orders  of  the  Presiding 
Officer,  he  may  immediately,  by  order  of  the  Presiding 
Officer,  be  removed  from  the  rolling  Station  by  any 
Constable  in  or  near  that  Station,  or  any  other  person 
authorised  in  writing  by  the  Returning  Officer  to  remove 
him ;  and  the  person  so  removed  shall  not,  unless  with 
the  permission  of  the  Presiding  Officer,  again  be  allowed 
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to  enter  the  Polling  Station  during  the  day.  Anv 
person  so  removed,  if  charged  with  the  commission  in  such 
rolling  Station  of  any  offence,  may  be  kept  in  custody 
until  he  can  be  brought  before  a  Justice  of  the  Peace. 
But  the  powers  referred  to  in  this  Article  must  not  be 
exercised  so  as  to  prevent  any  Elector,  who  is  otherwise 
entitled  to  vote  at  any  Polling  Station,  from  having  an 
opportunity  of  voting  at  such  Station.^ 

^  See  Section  9  of  the  Ballot  Act 

26.  Any  Presiding  Officer,  and  any  Clerk  appointed  hj 
the  Returning  Officer  to  attend  at  a  Polling  Station,  is 
empowered  by  the  Ballot  Act  to  ask  the  questions  and 
administer  the  oath  authorized  by  law  to  be  asked  of  and 
administered  to  Voters.^ 

'  See  Section  10  of  the  Ballot  Act 

27»  Every  person  who — 

(1.)  Forges  or  counterfeits  or  fraudulently  defaces  or 
fraudulently  destroys  any  Ballot  Paper  or 
Official  Mark  on  any  Ballot  Paper ;  or^ 

(2.)  Without  due  authority  supplies  any  Ballot  Paper 
to  any  person  ;  or 

(3.)  Fraudulently  puts  into  any  Ballot  Box  any 
paper  other  than  the  Ballot  Paper  which  he  is 
authorized  by  law  to  put  in ;  or 

(4.)  Fraudulently  takes  out  of  the  Polling  Station 
any  Ballot  Paper  ;  or 

(5.)  Without  due  authority  destroys,  takes,  opens,  or 
otherwise  interferes  with  any  Ballot  Box  or 
packet  of  Ballot  Papers  then  in  use  for  the 
purposes  of  Election ; 

will  be  guilty  of  a  misdemeanour,  and  be  liable,  if  he  is  a 
Returning  Officer,  or  an  Officer  or  Clerk  in  attendance  at 
a  Polling  Station,  to  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour ;  and  if 
he  is  any  other  person,  to  imprisonment  for  any  term  not 
exceeding  six  months,  with  or  without  hard  labour. 

Any  attempt  to  commit  any  offiiuce  above  specified  is 
punishable  in  the  manner  in  which  the  offence  itself  is 
punishable. 

'  See  Section  3  of  the  Ballot  Act. 

28.  Every  Officer,  Clerk,  and  Agent  in  attendance  at  a 
Polling  Station  must  maintain  and  aid  in  maintaining  the 
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secrecy  of  the  voting  in  such  Station,  and  must  not  com- 
municate, except  for  some  purpose  authorised  by  law, 
before  the  Poll  is  closed,  to  any  person  any  information  as 
to  the  name  or  number  on  the  Register  of  Voters  of  any 
Elector  who  has  or  has  not  appHed  for  a  Ballot  Paper  or 
voted  at  that  Station,  or  as  to  the  Official-  Mark  ;  and  no 
such  Officer,  Clerk,  or  Agent,  and  no  person  whosoever, 
must  interfere  with  or  attempt  to  interfere  with  a  Voter 
when  marking  his  vote,  or  otherwise  attempt  to  obtain  in 
the  PoUing  Station  information  as  to  the  Candidate  for 
whom  any  Voter  in  such  Station  is  about  to  vote  or  has 
voted,  or  communicate  at  anv  time  to  any  person  any  in- 
formation obtained  in  a  Polling  Station  as  to  the  Candi- 
date for  whom  any  Voter  in  such  Station  is  about  to  vote 
or  has  voted,  or  as  to  the  number  on  the  back  of  the 
Ballot  Paper  given  to  any  Voter  at  such  Station.  No 
person  shall  directly  or  indirectly  induce  any  Voter  to  dis- 
play his  Ballot  Paper  after  he  has  marked  the  same,  so  as 
to  make  known  to  any  person  the  name  of  the  Candidate 
for  or  against  whom  ne  has  so  marked  his  vote.  Every 
person  who  acts  in  contravention  of  the  provisions  of  this 
section  will  be  liable,  on  summary  conviction  before  two 
Justices  of  the  Peace,  to  imprisonment  for  any  term  not 
exceeding  six  months,  with  or  without  hard  labour.* 

^  See  Section  4  of  the  Ballot  Act. 

29.  Every  Returning  Officer,  Presiding  Officer,  and 
Clerk  who  is  guilty  of  any  wilful  misfeasance  or  any 
wilfiil  act  or  omission  in  contravention  of  the  Ballot  Act 
will,  in  addition  to  any  other  penalty  or  liability  to  which 
he  may  be  subject,  forfeit  to  any  person  aggrieved  by 
such  misfeasance,  act,  or  omission,  a  penal  sum  not  ex- 
ceeding one  hundred  pounds.* 

See  Section  11  of  the  Ballot  Act. 

30,  For  all  purposes  of  the  laws  relating  to  Municipal 
Elections,  a  person  will  be  deemed  tobe  guilty  of  the 
offence  of  personation  who,  at  a  Municipal  Election, 
appHes  for  a  Ballot  Paper  in  the  name  of  some  other 

Serson,  whether  that  name  be  that  of  a  person  living  or 
ead,  or  of  a  fictitious  person,  or  who,  having  voted  once 
at  any  such  Election,  appHes  at  the  same  Election  for  a 
Ballot  Paper  in  his  own  name.  The  offence  of  personation, 
or  of  aiding,  abetting,  counselling,  or  procuring  the  com- 
mission of  the  offence  of  personation  by  any  person  is,  by 

2h 
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the  Ballot  Act,  1872,  declared  to  be  a  crime  and  offence, 
and  the  rules  of  the  law  of  Scotland,  with  respect  to 
apprehension,  detention,  precognition,  commitment,  and 
ban,  are  applicable  thereto,  and  any  person  accused 
thereof  may  oe  brought  to  trial  in  the  Conrt  of  Justiciary, 
whether  in  Edinburgh  or  on  Circuit,  at  the  instance  of 
the  Lord  Advocate,  or  before  the  Sheriff  Court  at  the 
instance  of  the  Procurator-Fiscal.  Any  person  convicted 
of  personation  will  be  pimished  by  imprisonment  for  a 
term  not  exceeding  two  years,  together  with  hard  labour.' 

1  See  Section  24  of  the  Ballot  Act 

31.  The  Poll  must  be  closed  at  Four  o*clock  PJf. 

32.  A  Voter  who  happens  to  be  in  a  Polling  Station 
when  Four  o'clock  arrives,  is  not  entitled  to  receive  a 
Ballot  Paper  after  that  hour.  But  if^  previous  to  Four 
o'clock,  he  has  received  a  Ballot  Paper,  and  has  not  un- 
duly delayed  to  mark  and  deposit  it,  he  may  after  Four 
o'clock  mark  and  deposit  it. 

33.  As  soon  as  practicable  after  the  close  of  the  Poll, 
the  Presiding  Officer  must,  in  the  presence  of  such  of  the 
Candidates  as  may  be  present,  or  of  the  Agents  of  such 
of  the  Candidates  as  may  be  present,  make  up  into 
separate  packets,  sealed  with  his  own  seal  and  the  seals 
of  such  candidates,  or  of  the  Agents  of  the  Candidates, 
as  desire  to  afl&x  their  seals  :^ — 

^  Rule  29  of  the  Ballot  Act. 

(1.)  The  Ballot  Box,  unopened,  but  with  the  key 
attached,  the  aperture  on  the  top  being  closed 
and  sealed  up,  so  as  to  prevent  the  introduction 
of  additional  Ballot  Papers.  To  each  Ballot  Box 
a  label  should  be  attached,  having  inscribed  upon 
it  the  name  of  the  Ward,  and  the  nimiber  ot 
the  Polling  Station  in  which  it  was  used. 

(2.)  The  Unused  and  Spoilt  Ballot  Papers  placed  to- 
gether. At  the  close  of  the  Poll  the  stitchiug  of 
the  Ballot  Book  in  use  must  be  cut  so  as  to 
admit  of  all  the  unused  Ballot  Papeis,  with  their 
counterfoils,  being  removed  from  the  counterfoils 
of  the  used  Ballot  Papers.  These  unused  Ballot 
Papers  and  Counterfoils,  with  any  Books  of 
Ballot  Papers  which  have  not  been  begun  to  be 
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used  when  the  Poll  is  cloeecl,  must  then  be 
sealed  up  with  the  spoiled  Ballot  Papers,  leaving 
merely  the  counterfoils  of  the  used  and  the 
counterfoils  of  the  spoilt  Ballot  Papers  to  be 
sealed  up  together,  as  directed  in  sub-section  (5.) 
below.  These  unused  Ballot  Papers  remaining 
in  the  Ballot  Books  must  be  detached  from  the 
Counterfoils  and  put  in  this  packet. 

(3.)  The  Tendered  Ballot  Papers. 

(4.)  The  marked  copies  of  the  Register  of  Voters. 

(5.)  The  Counterfoils  of  the  Ballot  Papers. 

(6.)  1  he  Tendered  Votes  List,  and  the  List  of  Votes 
marked  by  the  Presiding  Officer,  and  a  statement 
of  the  number  of  the  Voters  whose  votes  are  so 
marked  by  the  Presiding  Officer  under  the  heads 
"  Physical  Incapacity  ^^  and  "  Unable  to  Ready^  and 
the  declarations  of  inability  to  read ; 

And  should  personally  deliver  such  packets  to  the  Lord 
Provost  or  Chief  Magistrate,  as  returning  Officer,  as  soon 
as  possible.  Each  packet  should  specify  the  PoUing 
Place  and  Polling  Station  whence  it  has  come,  and  the 
contents  of  the  packet. 

34.  The  above  Packets  must  be  accompanied  by  a 
statement  made  by  the  Presiding  Officer,  showing  the 
niunber  of  Ballot  Papers  entrusted  to  him,  and  accounting 
for  them  imder  the  heads  of  Ballot  Papers  in  the  Ballot 
Box,  Unused,  Spoilt,  and  Tendered  Ballot  Papers.  This 
statement  should  be  put  in  a  separate  Envelope,  having 
the  words,  "  Ballot  Paper  Account,"  endorsed  upon  it.^ 

1  See  Rule  30  of  the  Ballot  Act. 

35.  The  Stamping  Instrument  must  also  be  sent  with 
the  above  packets  to  the  Returning  Officer. 
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Only  one  agent  should  be  allowed  into  each  polling  station,     .         79 
If  agent  dies,  or  becomes  incapable  of  acting  during  election,  75,  [1 83^ 
Kflect  of  non-attendance  of,       .  .  .  .  76,  l23,    133 

Candidates  may  undertake  duties  of,  or  assist  agents,  .  76,  '132 

^Notices  to,  how  given,   .....  77,   133 

Notice  of  time  of  counting  votes  to  be  given  to,  .         123,  [127 

AUEN- 

Cannot  be  enrolled  as  a  voter,    .  .  ,  ,  ,  3 

Cannot  be  a  burgess  under  39  Vict.,  cap.  12,    .  205,  208,  [154-2] 

ALIENATION- 

Of  property  of  royal  burghs  must  be  made  by  public  roup,  and  be 
preceded  by  act  of  council,      .             .             .           391,  [151],  ri*)2 

Otherwise  made,  void,    .....  392,  [l.")3 

Penalty  for  alienating  otherwise  than  by  public  roup,  .  39*2,  [153 

I  burgesses  n>;iy  apply  for  injunction  against,      .             .  391,  [156 

May  be  clialleiiged  by  minority  of  council,        .             .  .       386 


INDEX.  [243] 

ALLEGIANCE.    See  Oaths. 

ABSE8SMEMTS- 

Houscbolders  in  arrear  of,  cannot  vote  in  ^'lections  of  coinmissicnersin 

police  burghs,  .       7,  16,  224,  [87],  [91],  [96],  [100],  [102-2] 

Collector's  certificate  evidence  of  arrear,  7,  16,  225,  [91],  [100 J 

A88E8S0R8- 

Under  Valuation  and  Registration  of  Voters  Acts,  diiiqualifiod  from 

voting  in  parliamentary  and  municipal  elections,       .  .  ^ 

Under  valuation  of  lands  acts  makes  up  list  of  householders  entitled  to 

vote  in  elections  of  commissioners  in  burghs  under  General  Police 

Actofl86-i, 15,  [98] 

"Remuneration  therefor,  .  .  .  .  ,         \h 

List  suffici<  nt  proof  of  qualification  of  bousebolders  named  in  it,      15 
Expenses  ot  making  up  lL>t,  bow  paid,  .  .  .  .16 


ASSISTANTS  at  COUNTINO  VOTES- 

May  be  apf»ointed  hy  returning  officer, .  .  67,  [1101,  [127],  [132] 

No  one  employed  by  any  other  person  in  ot  about  election  to  be 

appointed  as,  ......    67,  75,  [132^ 

Form  of  app)ointment  of,  .  .  .  .  .[212' 

Appointment  not  subject  to  stamp  dutv,  70,(45] 

Take  declaration  of,  and  maintain  8ecrecy,122,  168,  [107],  [133],  [2;U 
Form  of  declaration,       ......    |20.H^ 

Remuneration  of,  .  .  .  .  .  67,  122,  [114* 

Presiding  officers  or  poll  clerks  may  also  act  as,  .  .122 

Qualification  recjuired  for  presiding  officers  not  required  for,   .       122 

AUDITORS— 

Of  accounts  of  commissioners  of  police  under  Act  of  1850  must  be 

ap[)oiiited,       i             .             »            .             .             .  .424 

Duties  of,           ......  »       424 

Of  accounts  of  commissioners  under  Act  of  1862,         »  .       424 

Duties  of,           ......  .      425 


Office  and  title  abolished,  ....  247,  [19] 


BAILIE,  OLD- 
Office  and  t 
Duties  of,  in  administration  of  tnists,  bOw  to  be  performed,  247,  [19] 

liAIIiTE&   See  Magistrates. 

BAILIES,  MERCHANT  and  TRADES- 

Offices  attd  titles  abolished. 

Duties  of,  in  administration  of  trustS)  how  to  be  performed^   247, 


Offices  attd  titles  abolished,        ....  247»  [19] 

'AM 


BALLOT- 

Voting  in  municipal  elections  to  be  by,  .       [10],  [104] 

When  voting  by,  illegal,  ....  251,479 

BALLOT  ACT- 

Expires    on    Slst    December    1880^    unlesa  Parliament    otherwise^ 

directs,         .  .  .  .  .  .         [119],  [1581 

Schedules  and  notes  to,  and  directions  in,  to  be  construed  as  part  of 

act, 84,  [1181  [157] 


[244] 


[ia7],[is 
119],  [IS 
[180],  [18 


BALLOT  ACT-MmtUkMiL 

Beqiiires  all  municipal  elections  to  bu  cnnducted  ss  in  roral  burgfas 
divided  into  wards,   .  8,  29,  S2,  218,  222,  [1151  [1661 

Definition  in,  of  municipal  electdona     .  .  219,  [IIS],  [167] 

Requires  poll  in  contested  municipAl  elections  to  be  taken  io  same 

manner  as  in  contested  parltaznentarf  elections, — DiunidpiJ  elections 

being  otberwise  conducted  as  before  passing  of  act,    218,  230,  232, 

[104],  [114],  [150],  [1371,  "  '"■■ 

Repeal  of  acts  during  endurance  of,     .  ,  ' "" 

Does  not  affeut  qualifications  of  electors,    8,  9,  [!    _  _ 

Does  notaffect  time  at  which  elections  of  police  comml^'ionefs  take 
place,    .  .         ^    29,  (20),  (21),  227,  [91],  [W],  [1811],  [18.-] 

Does  not  spplj  to  nominations  of  cmididat^,  31.',  4ti.  [lt)-l],  [158]| 
[1591  [l()2l  [im  [188] 

Does  not  apply  to  inierim  elections,  273,  B88,  [22],  [40],  [;i53]:  [I62T; 
TlC3],n84] 

How  far  it  applies  to  counting  of  votes,   •        '    .       121,  [l67],  [185J 

Does  nut  change  character  of  police  burgha  or  desigDstlons  of  its 
maglBtrates  or  ulficers,  ....  219,  Si20,  (90) 

Does  it  transfer  duty  of  returning  offii'er  in  all  elections  of  com- 
missionars  in  police  burghs  after  the  (irst  from  the  sheriff  to  the 
chief  mHgiBtrate?  ....     17,  220,  [86],  [95] 

Transfers  duty  of  providing  polling  places  from  town-clerks  to  re- 
turning office™,  83,  [1 1(1],  [114],  [1 1  o],  [1 24],  [1 63-166],  [184] 

Aiiplies  to  burghs  subject  to  General  Police  Acts  whose  councils  under 
local  acts  sre  also  commissioners  of  police,         .  9,  230,  [182],  [189] 


Does  not  apply  to  burghs  not  subject  id  General  Police  Aeis, 
election  of  couatillors  or  commissioners  of  police  in  which  is  pro- 
vided for  by  local  acts 232,  [182],  [189] 

Crimes  and  offenecs  under,  75,  96,  [106],  [113],  [1 16].  [117],  [234] 
CcmtrHventions  of,  how  punished,  98, 1 08, 184,  [lOti],  [H3],[n6],  [1 17] 
KfFect  of  Don-compliancc  with  provisions  of,  .  .      185,  187 

Does  not  Buiierscde  provisions  of  Ueneral  Police  Act  of  1850  or  1862 
as  to  disputed  eiectioDS,  ....     266,  [181],  [18l>] 
Provisions  of,  well  adapted  for  discovery  and  punishment  of  persona- 


BALLOT  BOXES- 

To  be  provided  by  returning  officer,      .       83,  56,  [UO],  [114],  [I2-1- 
Construction  of,  .....  5fi,  [1^4 

Number  to  be  provided,  ......■)( 

To  be  shown  empty  bufore  poll  begins,  .  80,  [125],  [229 

To  b..  locked  and  sealed  at  comm.-ncemeiLt  of  poll,      81,  [}-2:>l]  [22;r 

\Vhere  to  be  place,! 68.  [12o],  [229" 

Ballot  papers  to  be  placed  in,     .  .         83.  B5,  [lO:.],  [125]  [2.!i; 

To  be  sealed  up  by  presiding  officer  at  close  of  poll,  am)  delivered  to 

rctumiug  oflicer.  .  .      97,  117,  [lO.i],  [127],  [237] 

Frauduli'ntly  putting  into,  any  piiper  other  than  the  proper  balii't  piipvr, 

anoffeuee.       .      _       .  .  .  97,  [106],  [141],  [234] 

Without  duo  autlioritv  destroying,  taking,  opening,  or  oiberwise  f~'  ~ 

fering  wifh.  an  off,'iice,  ...  97,  [1061. 

To  bo  opened  liy  returning  oflicer  to  coimt  the  volen,  124,[105],  | 
In  prosecution  for  off,  uces,  proiKTty  in,  held  to  be  iu  returning  ot 

1H4,  [106] 
For  parlinjiieiitury  electjons  may  be  used  in  municipal  eleetioiis,  and 

viceverta 184.  [112] 


16].  [234 

ig  officer 
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BALLOT  PAPEBa.   Bee  Voter;  Votes. 


110 
124 
139' 


>  . 


113] 
HI' 
140 


To  be  provided  by  returning  officer,      S3,  54,  55,  56,  59, 
Contenteof,         ....  69,  [104], 

Form  of,  .  .     •       .  .  .  •     _      _  _      _ 

When  same  candidate  nominated  oftener  than  once, .  60,  155 

When  election  of  commissioners  or  trustees  has  to  be  made  by 
municipal  electors,  .  .  .  .  .  .215 

To  be  numbered  and  have  counterfoil  attached,  .  61,  [105] 

Mot  subject  to  stamp  duty,        ...  .  .  .     (41) 

Number  to  be  provided,  .  .  .  .  .62 

See  Tendered  I^allot  Papers. 
Suggestion  for  expediting  p  tie  para  tion  of,  .  .  .64 

To  be  marked  with  an  official  mark,  56,  82,  84,  [105],  [1251,  [230 
To  be  delivered  to  voters  in  polling  station,  82,  [105],  11251  rUlJ,  '231' 
How  to  be  marked  by  voter,  83, 1?8,  [105^,  [125],  [141],  [178],  [28i; 
To  be  deposited  in  t)ullot  box  after  presiding  officer  has  seen  omcia 

mark,  ...  88,  85,  [105],  [125],  [141],  [173],  [231] 

If  voter  physically  incapable  of  marking  nis  vote,  presiding  officer 

may  do  so;       .  .  .  .  86,  [125],  [231] 

If  ballot  paper  spoilt,  another  may  be  got,        .  91,  [141],  [283j 

Can  be  supplied  only  by  presiding  officers  and  poll  clerks,         .        97 
Forging,  counterfeiting,  traudulently  defacing,  or  illegally  supplying, 

an  offence,       .....  97,  [106],  [234] 

Fraudulently  putting  into  ballot  box  any  paper  other  than  the  proper 

ballot  paper,  an  offence,  .  .  97,  [106],  JUlJ,  j;234' 

Taking  ballot  paper  out  of  polling  station  an  offence,  97 


1],  [1411,  [2341 

',  (ml  fUlt 


Without  authority  destroying,  taking,  opening,  or  otherwise  mter- 

fering  with  any  packet  of,  an  offence,  .  97,  [106],  [234] 

Not  to  be  interfered  with  except  by  presiding  officers  and  clerks,      98 

Duty  of  presiding  officer  in  relation  to  irregularities  in  marking  and 


depositing,      ....  83,  85,  96,  [173" 

How  to  be  treated  at  close  of  poll,         116,  [105],  [126J,  1236 
Counting  of,  after  the  poll,        .  .  124,  [105^ 

Must  be  rejected  when  official  mark  awanting,  126,  [105' 


J,      -vv    ,    L' 

G>  L127J, : 

],  [128],  . 


186 

^237] 

129" 

173 


when  votes  are  given  for  more  candidates  than  voter  entitlec 
to  vote  for,      .  .  126,  127,  478,  [105],  [128],  [141],  [173] 

when  anything  is  marked  on  by  which  voter  may  be  identi- 


fied,    .  .  .  .     126,  127,  [105],  [128],  [141],  [173] 

What  are  material  and  immaterial  deviations  from  authorised  mode 
of  marking?     ......  128-152 

When  voter's  number  on  register  marked  on  ballot  paper,  vote  must 
be  rejected,     .......       153 

What  if  votei's  number  on  register  not  marked  on  counterfoil  of?  154 

Decision  of  returning  officer  as  to,  to  be  final,  subject  to  reversal 

imder  proceedings  questioning  election,         .  .         156,  [105 

Rejected,  to  be  endorsed,  .  .  .  .         156, 

To  be  sealed  up  at  completion  of  counting,        .  .166, 

And  delivered  to  town-clerk,       .  .  174,  [129],  [135], 

Conditions  under  whi9h  inspection  and  production  of,  permitted, 

176,  178,  179,  (79),  [129],  [131],  [136; 
Eegulations  as  to  inspection,  how  to  be  made,  .  .        177,    136' 

Destruction  of,  .  .  .  .  .  176-179,  [135] 

liecommendation  of  Select  Committee  of  House  of  Commons  on  par- 
liamentary and  municipal  elections  (1876)  in  regard  to,        .       182 
In  prosecution  for  offences,  property  in,  held  to  be  in  returning 
officer,  ......        184,  [106] 


128 
128 
136 
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BALLOT  PAFEU^-eontiinied. 
Production  of  ballot  paper  and  coanterfoil  prima  faeU  eTidence 
of  voting,       ......        182,  [1311 

184,  [lis] 


Application  for,  equivalent  to  TOting,  . 


BALLOT  PAPER  AOCX)iniT- 

To  be  provided  by  retoming  officer, 
Form  of ,  .  .  • 

K  amber  to  be  provided, 
Particolars  to  be  entered  in, 
How  to  be  dealt  with  at  close  of  poll. 
Verification  of,  at  counting  of  votes, 

BAHXBUPT— 

Burgh  may  be  made,     »  • 


66, 66,  [1101 


'}  [lit] 


65 

118,  [1271  [237] 

118,  [127],  [2371 

124, 166,  [129] 


381 


BANKBUPTCT— 
Effect  of,  on  tenure  of  office  as  a  ooondllor. 


.   (32) 


6 
14 
24 
26 
28 
216,  230 


BABOHT  and  BEGALITT,  BUBOHB  of— 

Qualification  of  voters  in,  not  being  parliamentary  burghs, 

Begisters  of  voters  in,     . 

Qualifications  of  town  councillors  in,     . 

Annual  retirement  of  councillors  in. 

Period  at  which  municipal  elections  take  place  in. 

Election  of  councillors  m,  .  .  . 

Proceediogs  at  first  meeting  of  council  in,  after  the  annual  elec- 
tion of  councillors,  including  eltiotion  of  magistrates  and  office- 
bearers,   282,  264 

Period  for  which  magistrates  and  office-bearers  elected  in,       .       282 

Mode  of  supplying  vacancies  occasioned  by  resignation,  death,  or 
disability,        .».,,.,      300 

Circumstances  which  interfere  with  triennial  retirement  of  council- 
lors in,  ......  .      307 

Effect  of  annulment  of  elections  in,         ....       317 

Proceedings  in  the  event  of  null  and  irregular  elections  in,      .      337 

Source  from  which  expenses  of  elections  in,  are  payable,  .      343 

Miscellaneous  rights,  duties,  and  liabilities  of  magistrates  and  council- 
lors in,  •  .  .  .  .  .  410,427 

BLIND  FEB80NS- 

May  vote  in  municipal  as  well  as  parliamentary  elections,         .  3 

Presiding  officer  may  mark  ballot  papers  of,  if  declaration  of  inability 

to  read  made, .....  86,  [125],  [231] 

Presiding  officer  must  satisfy  himself  as  to  physical  incapacity  oif,  (59) 
Votes  given  by,  to  be  entered  in  list  of  votes  marked  by  presiding 

officer, 87,  [126],  [232] 


BOOTHS,  POLLma.   Bee  Polling  stations. 

BOBOUOfl  FUKD- 

What  it  is  in  England,  . 

Power  of  English  corporations  in  regard  to, 

BOBOUQH  RATE- 
Meaning  of,  in  England, 


210,  459 
443,  459 


210,  459 
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BOUNDABIES- 

Provisions  for  extending,  of  royal  and  parliamentary  burghs,  4,  (2), 

11,  13,  21,  (10),  [56],  [60],  [64] 
Does  extension  of  boundaries  carry  corresponding  extension  of  muni- 
cipal franchise  ?  ......  5 

How  register  of  electors  applicable  to  extended,  prepared?      .  10,  13 
Formation  into  wards  of  district  added,  .  .  .  21,  64 

BRIBERY— 

Persons  convicted  of,  at  an  election,  disqualified  for  parliamentary 
and  municipal  franchise,         .  .  .  .  3,  (81) 

Provisions  of  Ballot  Act  in  regard  to,  by  candidate,  or  others  acting 
for  him, 188,  193,  [117] 

These  provisions  apply  only  to  parliamentary  elections,  .       193 

But  is  a  relevant  ground  of  reduction  of  municipal  elections,  193,  (81) 

BURGESS- 

Town  clerk,  custodier  of  register  of  burgesses,  .  .197 

Councillor  must  produce  evidence  of  l^ing,197,  202,  [17],  [39],  [62] 

[63] 
Who  entitled  to  be  entered  as,  .  .  .  .  203,  205 

Admission  of,  by  minute  of  council,       .  .  .  204,  [63] 

Conditions  of  admission  of,  under  39  Vict.,  c.  12,  205,  [154-1],  [154, 3 J 
Limitation  of  rights  of,  under  39  Vict.,  cap.  12,  .  .       206 

Kfiect  of  loss  of  qualification  prescribed  by  that  act,     .  .       207 

Cannot  challenge  accounts  of  burgh  property,  .  .  .      382 

May  sue  for  protection  of  patrimonial  rights,     .  .  .       384 

And  prevent  special  acts  of  maladministration,  .  .      384 

BURGESS  LIST,  ENGUSH- 

Who  entitled  to  be  on,  .  .  .  .  .  208 

Equivalent  to  register  of  municipal  electors  in  Scotland,  .  208 

Register  of  municipal  electors  in  Scotland  distinct  from,  .  208 

BURGH,  PARLIAMENTARY.   See  Parliamentary  BurgbB. 
BURGH,  POLICE.   See  Polioe  Butghfl. 

BURGH  PROPERTY.    See  Ck)mmon  Good. 

BURGH,  ROYAL.   See  Royal  Burghs. 

BURGHER  OATH— 
Kot  now  taken, ......  346,  [26] 

BYE-LAWS— 

Municipal  corporations  may  make,        ....  467 

Requisites  of,      .  .  .  *  .  .  .  468 

What  cannot  be  done  by,  .  .  ;  .  .  469 

May  regulate  mode  of  taking  votes  at  elections  of  officers^       .  478 


CANDIDATES— 

Nomination  of,  must  precede  election,  .  .  *   39>  [10],  [70] 

See  Nomination. 

Public  intimation  of  names  of,  to  be  given,  .  41,  62,  [70],  [77] 

Return  of,  where  there  is  no  contest,  ...  62,  [SOl 

Death  of,  before  poll  taken,        .  .  .  .             .53 

Entitled  to  access  to  polling  stations,  .  .  58,  79,  [132],  [229] 
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CANDIDATEft-contlnued. 

When  pame,  nominated  more  than  once,  .  .  60,  155 

Regulations  as  to  agents  appointed  by,  .      74-77,  [115],  [174 

May  be  their  own  agents,  .  .  .  .  76,    132 

Not  required  to  take  declaration  of  secrecy,  77,  [132],  [174-176],  [186 
Should  receive  notices  similar  to  those  seni  to  agents,  .  .         78 

May  nominate  and  vote  for  themselves,  .  .        (54),  (57) 

Effect  of  bribery  and  corrupt  practices  by,  or  persons  acting  for 

them, 188,  193,  (81),[117; 

Intimation  of  election  to  be  given  to,    .      *      .  .  196,  [14" 

Attendance  of,  when  elected,  to  intimate  acceptance  of  office,  196,  14 
Proceedings  in  case  of  declinature  to  accept,  51,  197,  211,  [15],  [85' 
Questions    as    to   qualification    of,    for   election    as    commissioners 

of  police  cannot  be  decided  by  returning  officer,       .  .       229 

CASTmavOTE.   See  Equality  of  Vote. 

CEsa- 

Keceipts  for,  to  specify  various  particulars, 
CHALLENQE  Of  ELECTIONS.    See  Election,  MunidpaL 


392,  [152] 


CHAMBERLAIN,  TOWN- 
Tenure  of  office  in  royal  burghs,  not  ad  vitam  aut  culpam. 


359 


CHARITABLE  ALLOWANCE- 
Keceipt  of,  excludes  admission  as  a  burgess  under  39  Yict, 
cap.  12, 205,  2 11,  [154-2] 


CHARITABLE,  fta,  INSTITUTIONS- 
Election  of  managers  of,  by  councils  of  roval  and  parliamentary 
burghs,  .  .  .  246,  262,  325,  [19],  [21],  [38] 

Managers  hold  office  for  one  year,  ....       278 

CHIEF  MAGISTRATE.    See  Returning  Officer. 


CHRISTBIAS  DAY- 

Exclutied  in  computing  time, 

CLERK  Of  BURGHS  of  REGALITY  and  BARONY— 

Tenure  of  office  of,         . 

CLERK  Of  COMMISSIONERS  of  POUCE- 
'I'o  be  appointed,  .... 

Cannot  be  appointed  treasurer, 
Actinj;  i\&  treasun-r  liable  to  penalty,    . 
So  also  his  partner  or  clerk, 
Tenure  of  office  of,         . 
Duties  of,  .  .  • 

May  not  act  as  a;.'ent  in  police  offences, 
May  be  clerk  to  police  court,     . 
PeiiJilty  on,  fur  failure  to  allow  inspection  of  books, 
Kxnression  '•  town  c  erk  "  in  l^allot  Act  includes. 


[133] 


410 


416 
417 

.       417 

417 

.       418 

416,  420 

416 

.       417 

422 

219,  220,  [136] 

Gives  intimation  of  vacancies  in  police  connnission  to  be  supplied  at 

annual  election,  ......       22S 


CLERK  of  POLICE  COURT- 

Appointment  of,  by  police  commissioners, 

'J'enure  of  office  ot, 

Way  be  clerk  to  police  commissioners,    . 


417 
417 
417 


INDEX.  [249] 

CLERK  of  PRESmiNQ  OFFICER.    Bee  Poll  Clerk. 

CLOSE  of  POLL.    See  FOIL 

COLLECTOR  of  LOCAL  RATE&- 
In  royal  bur^jha  specifies  in  receipts  under  appropriate  heads  purpose 
of  collection,    ......        892,  [152] 

COLLECTOR  of  POLICE  ASSESSMENTS- 

Makes  up  list  of  householders  exempted  from  payment,  or  in  arrear  of 
rates  and  assessments  under  the  General  Police  Act  of  1850  or 
1862,  ...  .  .  .16,  224,  [91],  [100] 

The  list  sufficient  evidence  of  exemption  or  arrears  fo  as  to  exclude 
right  of  householders  to  vote,         .  .     7,  16,  225,  [91],  [100] 

COLLECTOR  of  POOR  RATES- 

Makes  up  list  of  householders  in  burghs  entitled  to  vote  in  elections 
of  commissioners  nnder  General  Police  Act  ot  1850,       .       15,  [87] 
Remuneration  therefor,  .  .  .  .  .  15 

List  sufficient  proof  of  qualification  of  householders  named  in  it,  15,  [87] 
Expense  of  making  up  list,  how  paid,  .  .16,  [89],  [98] 

COMMISSIONERS  of  POLICE- 

Who  are,  in  royal  atid  parliamentary  burghs  in  which  General  Police 
Act  of  1862  adopted,  ......      [93] 

in  burghs  of  regality  and  barony  in  which  Act  adopted,     8,  [98] 

in  burghs  having  commissioners  elected  under  Local  Police  Acts, 

which  adopt  General  Police  Act,        ...  9,  [94] 

See  Householders. 
Householders  fix  number  of,  to  be  elected,  217,  (88),  {851,  [94],  [154-5] 
Qualification  of , .  .  .  .      24,  224,  [91],  [97],  [102-1] 

First  election  of.     See  Meetings  of  Householders. 
Meetings  of.     See  Meetings  of  Commissioners. 
Elect  magistrates  of  police.     See  Magistrates  of  Police. 
One-third  of,  retire  annually,  26,  (17),  (18),  (19),  (21),  [90],  [99], 

(149),  [154-7 
Vacancies  to  be  supplied  by  annual  election,  217,  228,  [91],  [99],  [154-7' 
Rotation  of,         ....  .  m,  274,  [154-8] 

Outgoing,  may  be  re-elected,     .  .  .  301,  [91],  [100' 

Period  at  which  annual  elections  take  place,       26,  (17),  29,  (20),  80, 

(21),  227,  809,  [99],  [154-7],  [178],  [180],  [187; 
Mode  of  election  previous  to  Ballot  Act,  .  .        217,  "177 

Mode  of  election  under  Ballot  Act,        .  .  218,  222,  [181 

Vacancies  by  death,  refusal  to  act,  disqualification,  or  reyignation^ 
how  supplied,   .  .  272,  288,  (118),  800,  337,  [02],  [101] 

Extent  to  which  vacancies  arising  in,  must  be  supplied, .  .301 

May  resign  office,  ....    300,  387,  [92],  [100] 

See  Resignations. 
Expense  attending  elections,  how  to  be  defrayed,  844,  [89],  [98] 

Disputed  election  of,  to  be  disposed  of  by  committee,  266,  820,  [89], 

(144),  [98],  [181],  [189] 
In  case  of  equality  of  votes,  to  determine  candidate  to  be  preferred, 

230,  266,  275,  320,  [90],  (144),  [98],  [154-8] 

Election  of,  not  to  be  set  aside  on  account  of  misnomer,  omission,  or 

informality,     .  .  .  .  .      266, 320,  [90],  [99] 

Persons  returned  as,  entitled  to  act  till  their  election  set  aside,  269. 

[901  [96l 


[250]  LVDEX. 

OOMMUnOVEBS  Of  FOIJCE— eiMtlllfil 

F^:rwm»  retaroed  u,  entitled  to  act  tLongh  foil   nanber  oC 
muk^ujTifn  r,ot  filM  up.  266.  Si'K  [9C«>  [»5»] 

If  houB^faoMefB  faO  to  el»  ct,  ccmiiiiisBioDen  in  offioir  when  e  cctkio  s-  <KMi 
bare  uk^  place,  mpplj  defidt:ccT,    .        230,  jr72,  33s,  [92\  [lOi} 

OOMMimOVEBS  or  TKOWTEEM,  fTATUTOBT— 

Election  of.  br  manicipal  electors,  bow  to  be  condncted,        214.  [^0^ 
Fonu  of  nomi nation  o%  for  electioiL,       .  .  .  .    [!9d 

Form  of  intimation  of  persons  proposed  for  eleciioo  mk,  .    [197' 

limbilitj  of,  for  negligenoe,        .....      4S7 


CommLriiioDerB  under  General  PoKoe  Act  maj  appoint,  415 

Powera  of,  ......  .      415 

OCfMMOfB  GOOD— 

Or  BcBGHB  or  Begautt  asd  Barost — 

Power  of  town  council  orer,  .             .  410,414 

Not  subject  to  proTisioDS  of  acts  relatiye  to.  of  rojal  burghs.       41 1 
Wbo  may  challenge  a  ieuatious  or  misappropriations  of,      411,  413 
Contributions  from,  towards  expenses  of  Police  Act  of  1850  or 
1862, 399,  426 

Or  Pabliamcvtabt  Bceohs — 

Power  of  town  council  over,  ....  400,  405 

Wbo  may  challenge  alienations  or  misappropriations  of,  406 

Contributions  from,  towards  expenses  of  Police  Act  of  1850  cr 

1862, 399,426 

Or  KoTAL  Blbghs— 

Meaning  of  the  term,  ......       364 

Sketch  of  legislation  relatire  to  administration  of,      .  .       365 

Accountii  of,  to  be  annually  made  up, .  .371,  373,  [24],  [14i<] 

.See  Accounts. 
Of  two  kiudi<,  alienable  and  inalienable,         .  .  .       373 

What  cannot  be  alienate^l  or  encroached  on, .  .  .       375 

W  hat  may  be  f eue<l,  leased,  or  hold,  ....       376 

Power  of  council  over,  .....       378 

Act8  of  magi -^t  rat  en  in  posserhion  of  magistracy  sustained  though 

their  election  afterwards  reduced,    .  .  .  314,  381 

May  be  »e<jue4>trated,  and  judicial  factor  appointed,  .  .381 

Burgesses  not  entitled  to  impugn  accounts  of  prof>erty  and  revenues 

of  royal  burghs,  nor  to  call  council  to  general  accounting,       382 
BurgesKes  may  sue  council   to   have  their  individuAl  patrimonial 

ri^'htd  declared  and  prot<^<!ted,         ....       384 
Minority  of  council  may  challenge  alienations  or  administration 

of  burghal   proj)erty  as  ultra  vires,  or  contrary   to   interest  of 

burgh,  .......       386 

Action  of  council  in  regard  to,  may  be  controlled  by  court,  387,  394 
Council  may  challenjic  illegal  acts  of  their  predecessors,  .  390 
How  alienations  of,  to  be  made,  .  .  391,  [151],  [152] 

Penalty  for  alienations  maile  otherwise,  .  .         392,  [1531 

Is  held  by  the  council  in  trust  for  the  burgh  as  a  corporation,  and 

must  be  applied  for  benefit  of  the  burgh,  .  .  393,  394 


INDEX.  [251  ] 

COMMON  OOOD-eontlnaed. 

Of  Rotal  Bdbohb — continued. 

Objects  to  which,  may  be  appropriated,         .  .  .      396 

Statutory  limitation  of  power  of  English  municipal  corporations  in 
regara  to  administration  of  borough  funds,  .  .       395 

Responsible  for  failure  of  magistrates  to  maintain  proper  prisons 
prior  to  2  and  3  Vict.,  cap.  42,       .  .  .  .360 

And  to  keep  streets  of  burgn  safe,  ....  362 
liable  for  damage  done  by  mobs,  ....  862 
Not  responsible  for  delicts  of  magistrates  in  exercise  of  their  juris- 
diction and  magistracy,  .....  362 
Or  for  failure  of  magistrates  and  council  to  fulfil  duties  imposed  on 
them  by  special  statute,  .....  363 
Penalties  and  expenses  under  Sir  W.  Rae^s  Act  not  to  be  paid  out  of, 

393, [154] 
Contributions  from,  towards  expenses  of  Police  Act  of  1850  or  1862, 

399,  426 

of  Education  (Scotland)  Act,  1862,    .  .      399 

of  Public  Libraries  (Scotland)  Act,  1867,     .      399 

00N8TABLES- 

To  be  provided  for  each  polling  station,  .  .  .73 

Prudent  to  administer  declaration  of  secrecy  to,  .  74,  (38) 

CONVENEB  of  TBADE8.   See  Deacon  Conyener. 

COUNCIL.  TOWN- 

May  change  its  place  of  meeting,  ....      237 

Proceedings  at  first  meeting  of,  after  annual  election  of  councillors  in 
royal  and  parliamentary  burghs,  .  .  .  237-263 

Power  of,  to  transact  business,  before  election  of  retiring  third  has 
been  completed,  ......      262 

Procedure  at  first  meeting  of,  after  annual  election  of  council- 
lors in  burghs  of  regality  and  barony,  not  being  parliamentary 
burghs,  .......       264 

Councils  elected  under  Burgh  Reform  Act  have  same  powers  in  regard 
to  administration  of  burgh  affairs  and  property  as  old  councils  had, 

345, [24] 

Power  of,  in  regard  to  common  good.     Sec  Common  Good. 

In  parliamentarv  burghs  councils  have  same  powers  and  jurisdic* 
tions  as  councils  of  royal  burghs,        .  .  .  400,  '' '  '^'* 

have  no  power  to  try  for  felony,  .  .  4O0, 

jurisdiction  not  exclusive  of  that  of  Admiralty  or  Dean 

Guild  Court,  or  justices  of  the  peace  of  county,  .  400,  [42] 


nsuic- 
),  [42] 

>.  m 

lan  of 


00TJNCILL0R8- 
To  be  chosen  in  royal  burghs,  .  .     28,  31,  [10] 

in  parliamentary  burghs,  .     28,  31,  [29X 

Qualifications  of,  in  royal  burghs  which   send  mem 

ment,  ...  23,  (13),  (14),  (15),  (16),  [11] 

Number  of,  to  be  elected,  .  .  .  [11],  [48],  [52] 

Qualifications  of,  in  royal  burghs  which  do  not  send  a  member  to 

PaHiament,     .  .  .  .  .23,  (15),  [67],  [81' 

Number  of, to  be  elected,  .  .  .  .  '     V^ 

Qualifications  of,  in  parliamentary  burghs,  23,  (13),  (14)^  (15),  [31 


N  umber  of,  to  be  elected,  .  .  .  29] 


r34l,  1 68] 
9],  t30],  [71] 


.» 


36 
36 
37 
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OOUNCILLOBS-contlnaed. 

Qaallfications  of,  in  burghs  of  regality  and  barony,  not  parliamen- 
tary bur;yh8,    .......         24 

One-third  retire  annually  in  royal  and  parliamentary  burghs,  25,  198 

303,  [17^  " — 
Order  of  retirement,  how  fixed,  .  198,  201,  244,  245,  [18 

Retiring,  may  be  re-elected,      ....    25,  [  1 8_ 

Recommendation  of  municipal  corporation  commissioners  anent,         25 
Retirement  of,  in  burghs  of  regality  and  barony,  .  .         26 

Procedure  in  election  of,  before  passing  of  Ballot  Act — 

where  burgh  not  divided  into  wards,     .  .  .  31,  40 

where  burgh  divided  into  wards,  .  .  .  31,  40 

now  regulated   by  Ballot  Act,   in  royal    and   parliamentary 

burghs,  and  burghs  subject  to  the  General   Police  Act  of  1850 

or  1862,        .  .  .  32,  230,  [114],  [115],  [156],  [159] 

Town  clerk  intimates  VHcancies  and  places  where  poll  to  be  taken,  38, 

(24),  [11],  L23],  [31],  La4],  [36],  [41],  [70],  [75] 
Form  of  intimation,        ......    [191] 

See  Nomination  ;  Poll  ;  Casting  Vote  ;  Town  Clerk. 
When  elected,  intimation  of  election  to  be  made  to,       .  196,  [14] 

Form  of  intimation  and  requisition  to   attend  and  declare  accept- 
ance of  office,  .......    [220] 

Acceptance  of  office  by,  ....  196,  [14] 

Order  in  which,  accept  office,     .  .  .  .  .198 

Absent,  may  intimate  acceptance  in  writing,       .     197,  200,  [16],  [35] 

Must  produce  evidence  of  burgess-ship,  197,  202,  [17],  [89],  [62],  [63] 

Form  of  minute  of  meeting  at  which  newly-elected,  declare  acceptance, 

and  are  inducted  into  office,    .....    [221] 

Does  loss  of  burgess-ship  under  39  Vict,  c.  12,  vacate  office?  207,  [154-1 J 
Make  dec\aTa,tion  de  Jiiieli  administratione  officii^  .  .201 

Do  not  take  oath  of  alle<ziance,  &c.,       ....       201 

When  person  elected  declines  to  accept,  or  fails  to  produce  evidence 

of  burgess-ship,  new  election  ordered,  50,  197,  211,  [14],  [70] 

When  double  return  made,  new  election  ordered,     195,  212,  [14],  [70] 

Person  elected  for  more  than  one  ward,  must  elect  for  which  ward  he 

will  serve, 209,  [14],  [70] 

See  Elections. 
Where  no  person  nominated  to  a  vacancy,  or  where  fewer  persons  elected 
than  there  are  vacancies,  or  where  from  other  causes  vacancies  not 
supplied,  new  election  will  be  ordered,  .  .211,  [14],  [70 

Form  of  minute  applicable  to  these  several  cases  respectively,      [222' 
Form  of  intimation  by  town-clerk  of  new  election,        .  .    [^"JS' 

Procedure  in  new  election,         .  .  .  214,  [15],  [70 

Form  of  minute  of  tirst  meeting  of  council  reporting  previous  steps 
of  procedure,  and  fixing  rollol  council  for  ensuing  year,  [^24] 

Tenure  of  office  of,         .  .  .  .  .25,  277,  303 

Council  determine  order  of  retirement  in  case  of  equality  of  votes,  244, 

[18],  [36],  [81] 
Roll  of  council  should  show  order  in  which,  fall  to  retire,  199,  244 
Circumstances  interfering  with  triennial  retirement  of,  .       303 

May  resign  office,  ....  287,  [22],  [40] 

Resignation  may  be  withdrawn,  ....       288 

Occasional  vacancies  occurring  during  municipal  year  filled  up  by 
appointments  a^/tufe/i/n,         .  .  .      288,  464,  [221  [40] 

Elections  ad  interim  not  affected  by  Ballot  Act,  273,  288,  ri59],Tl62], 

tl631,tl84] 
Must  such  vacancies  be  immediately  filled  up?  .         289,  (110) 


INDEX.  [253] 

COUNCILLORS— continned. 

Opinion  by  commissioners  on  municipal  corjiorations  in  Scotland  as  to 
supplying  VHcancies,    ......       289 

Duration  of  office  of  interim  councillors,  .  289,  (119),  296 

Interim  councillors  may  resign,  ....    287,  [2],  [22] 

May  such  as  resign  be  re-elected?         ....    (118) 

Right  to  elect  interim  councillors,  in  whom  vested,       .  290,  [22],  [40] 
Must  majority  of  council  be  present  at  such  elections  ?  .2})! 

May  meeting  for  such  elections  be  adjourned  ?  .  .291 

May  minority  elect  if  majority  refuse  to  do  so  ?  .  .     '292 

Effect  sometimes  given  to  recommendations  of  electors  in  makin«2r 
elections  ad  interim^    ......       293 

Procedure  where  resignation  takes  effect  at  annual  election  of,  297, 

[22],  [40] 
May  holders  of  offices  in  gift  of  council  be  elected  ?       .  .     ( 15) 

Does  bankruptcy,  insolvency,  or  absence  from  burgh  constitute  dis- 
qualification or  disability  ?      .  .  .  .  .     (32) 

Validity  of  elections,  how  tried,  .  .  .  202,  2G0 

What  if  place  of  councillor  retiring  as  one  of  the  third  not  filled  up 
at  annual  election,  or  within  period  during  which  procedure  applic- 
able to  double  return,  &c.,  may  be  adopted?  .  327,  336 
Election  of,   in    royal   burghs  without  a  legal   council,  but  under 
managers,  how  conducted,      .            .            .      323,  324,  [50],  [721 
New  election  of,  in  all  royal  burghs  where  former  election  declared 
null  or  irregular,         .             .             .             *            .  324,  [54],  [721 
Incur  no  responsibility  by  their  election  for  debts  of  burgh  or  acts  of 
their  predecessorM,       ....           345,  (126),  [25] 

Not  liable  to  fine  for  declining  or  resigning  office,  406,  [23],  [41] 

Cannot  be  compelled  to  attend  meetings  of  council,       .  .       292 

Powers,  duties,  and  obligations  of,  as  public  trustees,  .  .       427 

No  councillor  nor  his  partner  to  be  town-clerk, 
Irregularities  in  election  of,  only  affect  themselves 


357,r23] 
J,  313,  314, 322,  [;26], 

[43] 


00UNCILL0B8,  "  EX  OFFIcns."  See  Dean  of  Guild ;  Deacon  Convener. 


COUNCILLOBS,  MERCHANT— 
Office  and  title  abolished. 
Duties  of,  in  administration  of  trusts,  how  to  be  performed,  247 


Office  and  title  abolished,  ....  247,  [191 


COUNCILLOBS,  TRADES- 

Office  and  title  abolisl 

Duties  of,  in  administration  of  trusts,  how  to  be  performed,    247 


Office  and  title  abolished,  ....  247,  [19] 

1  [19] 


COUNTEBFOILS- 


105 
105" 


Must  be  attached  to  ballot  papers,         .  .  .  61, 

Must  have  same  number  on  face  as  ballot  paper  on  back,     61, 
Number  of  elector  on  register  to  be  marked  on,  82,  [105],  [230 

Effect  of  omission  to  do  so,        .  .  .  .  .15^ 

How  to  be  dealt  with  at  close  of  poll,    .  .  117,  [127],  [236] 

After  counting  of  votes  completed,  returning  officer  delivers  custody 
of,  to  town-clerk,        .....         174,  [128] 
Sealed  packets  of,  not  to  be  opened,  except  under  judicial  authority, 

166,  177,  [130],  [136] 


1^254] 


INDEX. 

OOUVTIHG  VOTES.   86eyotet,'C(raiitlngol 

OOUMTY  COUBT— 
Expression  in  Ballot  Act  means  Sheriff  Court,  .  .  .  [186] 


Right  of,  to  administer  their  afiairs,  reserved,    .  410,  [19],  [39] 

CBDCE  and  OFFENCE— 
Definition  of  expression  in  Ballot  Act, .  .  •  •    [1 13] 


DEACON  CONYENEBr- 

By  whom  elected,  .....  242, 408 

Is  in  some  burghs  a  constituent  member  of  council,  242,  409,  [20] 
In  other  burghs  office  abolished,  .  .       243,  246,  409,  [19] 

Recommendation  by  Scotch  municipal  commissioners  in  regard  to,  242 
Induction  of,  as  a  member  of  council,  ....  243 
Rights  of  convenery  to  administer  its  own  affairs  reserved,  410,  [191  [391 
Form  of  minute  of  induction  of,  ....    [224] 

DEAF  and  DUMB  PEB80N&- 

May  vote  in  municipal  elections,  .  .  .  •  S 

See  Blind  Persons. 


DEAN  of  amLD- 

By  whom  elected,  .....  242, 408,  409 

Is  in  some  burghs  a  constituent  member  of  council,        242,  409,  [20] 
In  others  his  office  abolished,      .  .  .       243,  246,  409,  [19] 

Recommendation  by  Scotch  municipal  commissioners  in  reguxl  to,  242 
Induction  of,  as  a  member  of  council,    ....       243 

Does  he  make  any  other  declaration  than  that  dejideli  f  .       243 

Form  of  minute  of  induction  of,  ....    [224] 

Where  office  abolished  its  duties  perfonued  by  a  councillor,    247,  409 
Where  there  is  no,  in  u  royal  burgh,  magistrates  exercise  jurisdic- 
tion,   ........      409 

Office  and  title  of  old  dean  of  guild  abolished,  .  .  247,  [19] 

In  burghs  of  regality  and  barony,  .  .  .  .410 

In  police  burghs,  ......      425 

DEATH- 

Vacancies  by,  during  municipal  year,  how  supplied  ad  interim — 
In  councils  of  royal  and  parliamentary  burghs,  288,  [22], 

of  burghs  of  regality  and  barony,   .  .  .3 

In  commissioners  in  police  burghs,      .  .  338,  [92],  [101] 

Vacancies  in  majjistracy  or  office-bearers  by,  during  municipal  year, 
how  supplied  ad  interim — 
In  royal  and  parliamentary  burghs,  288,  290,  (116),  (119),  293, 

[22],  [40] 
In  burghs  of  regality  and  barony,  ....  300 
In  police  burghs,  .  .  .    283,  (113),  838,  [92],  [101] 

Tenure  of  office  of  persons  so  elected,  289,  (116),  296, 


Ballot  Act  dues  not  affect  interim  elections,  273,  288 


»  838,  [92],  [101] 
,  302,t22J,t40]. 

^r2l  tiooj 

,[159j,  Il62t 
[163],Ilb4'l 


INDEX. 
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DEATH— continaed. 
£ffect  of,  of  councillor  during  tenure  of  office,  on  order  of  retirement 
of  other  members  for  hame  ward,        ....       304 
Vacancies  occasioned  hj,  at  period  of  annual  election,  how  supplied, 

•  63,  212 
See  Vacancies. 
Town-  clerks  of  royal  and  parliamentary  burghs  intimate  vacancies  to 
be  suppUed,  38,  214,  289,  298,  406,  465,  [11],  [17],  [23],  [3U  [84] 


ues  in  commission,    228 


Clerk  to  police  commissioners  intimates  vacancies 

DEBT- 

Conditions  under  which  councils  of  royal  burghs  may  contract  debt  or 
grant  obligations,        .....        392,  [153] 

DECLABATION— 

J)B  Bid  ELI  Administrations  Officii. 

Taken  by  councillors, .  .  .  .  .  .201 

by  provoat,         ......      253 

by  magistrates,  .  .  .  .  .      254 

Of  iDENTrrr. 

To  be  made  by  certain  persons  claiming  to  vote  in  municipal  elec- 
tiona,  ....  .88,  (62),  [126],  [232" 

To  be  provided  by  returning  officer,  .  .  65,  [110],  "114 

Form  of,         .  .  .  .  .     89,  [70],  [77J.  [208 

dumber  to  be  furnished  to  each  presiding  officer,     .  .        65 

When  made,  vote  of  declarant  must  be  received,       .  8^,  (62),  (64) 
Should  declaration  be  signed  ?  ....        90 

At  whose  instance  may  it  be  put  ?     .  .  .91,  [1261 

May  be  admiuistered  by  presiding  officer  or  clerk,    .   89,  96,  [111] 

Of  Inability  to  Read. 

To  be  made  by  certain  persons  who  ask  presiding  officer  to  mark  their 
votes,  .....       86,  87,  (59),  [125" 

126 
114 
209 
65 


Must  be  attested  by  presiding  officer, 
To  be  provided  by  returning  officer,  . 
Form  of,  ....  . 

Number  to  be  furnished  to  each  presiding  officer. 

Of  Secrbct. 

To  be  taken  by  n*tuming  officer  and  his  agent, 
Form  of  declaration,  .... 


87 

65, riioi 

.      tl42J, 


[142] 


56,  [133] 
2],  [2021 


To  be  taken  by  presiding  officers,  clerks,  etc.,  before  commencement 


70,  72,  74,  98,  107,  122, 
75,  98, 124,  [133], 


133 
203 
174 
203 


of  poll. 
Form  of  declaration, 
I'o  be  taken  by  agents  of  candidates,  . 
Form  of  declaration,  ... 
But  not  required  to  be  taken  by  candidates  themselves,  77,  98,  ]24~ 

[132],  [174-176],  [186] 
Omission  to  take,  does  not  void  election,       .  .  .     (38) 

DEGLARATOBr- 

Action  of,  where  competent  in  disputed  elections,         .  .261 

DECLINATITBE  of  OFFIOE- 

Unexplained  absence  from  meeting  of  council  to  declare  acceptance  of 

office,  enuivalent  to,    ....       197,  200,  [16],  [35] 

By  one  of  two  candidates  having  equality  of  votes  does  not  entitle 

the  other  to  be  elected,  ....  212 

2L 


[25()]  INDEX. 


DEPUTT  RETUBHING  OFFICER— 
Meaning  of  term,  .  .  .  .  .  .  93, 95 

DEtTBUCnON— 

Of  election  docaments,  ....  179-181 

DIBEOnONa- 
For  guidance  of  yoten  in  yoting  to  be  provided  by  returning  officer, 

65,  66,  [110],  [114],  [141 

Form  of, [141],  [206],  [208] 

Where  to  be  placed,      ....      73,  79,  [141],  [:i29 

DI8ABILIT7~ 

What  constitutes  legal  ?  .         280,  294,  (119),  (122),  479,  480 

When  vacancy  occasioned  by,  resignation  incompetent,  .   (123) 

W^hat  if  councillor  becomes  disabled  between  four  o'clock  of  Thursday 

preceding  election  and  day  of  election?  .  .  .212 

DI8FBAN0HI8EMENT  of  BUSGHS- 

Causesof,  .  .  .  .  .  .311,322 

DI8QUALIFIGATI0N- 
Of  persons  from  being  entered  on  register  of  voters,     .  .      2,  3 

Of  voters  on  register  from  voting,         ...  85,  (52) 

Effect  of  loss  of  qualification  of  councillor  or  magistrate,  280,  294,  296 
Effect  of,  of  candidate  on  vote-s  given  for  him,  .  .  .      476 

Notice  of,  should  be  given,         .  .  .  .  .477 

DIVI8I0N  of  BUBOES  into  WABD8.    See  Wards. 

DOUBLE  ELECTION  or  BETUBN— 

Occurs  when  candidates  have  equality  of  votes,  195,  212,  327,  [14], 

[106],  [115] 
Returning  officer  in  municipal  elections  has  no  casting  vote,       •       19 

DOUBLE  NOAIINATIONS- 

How  ballot  paper  framed  in  such  cases,  .  .  60,  155 

How  votes  counted,        .  .  .  .  .  .165 

DBUNKENNESS— 

How  far,  a  disqualification  to  vote,        ...  85,  (52) 

DUMB.    See  Deaf  and  Dumb. 


ELECTION,  MUNICIPAL— 

Observations  on  meaning  of  word,         .  .  .    9,  479,  [156] 

Delinitionof  terrain  Ballot  Act,  .  .   29,  219,  [118],  [157] 

Poll  at  contested,  to  be  conducted  bv  ballot  as  at  contested  parlia- 
mentary election,         .  218,  221,  230,  [104],  [1 14],  [156],  [159] 
Unaffected  by  Ballot  Act  except  as  regards  mode  of  taking  poll,  [1 1 5], 

[156],  [159] 

All  municipal  elections  to  be  conducted  in  same  way  as  elections  ojf 

councillors  in  royal  burghs,  divided  into  wards,  8,  29,  32,  218,  222, 

pl5],  [156],  [157],  [1591 
Arrangements  for  conducting  contested  elections,  .  54,  [156] 

Requisites  for  conducting  contested  election,     .  .  ,56 

Questions  which  may  be  put  to  electors  at,  14,  89,  (64),  96,  [70],  [77], 

fill] 


INDEX.  [257] 

ELECTION,  MUNICIPAL— contlnned. 

Fittings  for  ptirliainentary  elections  may  be  used  in  municipal  elec- 
tions and  vice  4;er«a,    .  .  .  .  .  .    [112] 

£ffe(:t  on,  of  defect  of  title  in  retumiifjj  officer,  .  .      ^49) 

Effect  on,  of  non  compliance  with  rules  m  bchedules  of  Ballot  Act, 

186-187,  [112] 
On  whom  lies  onux/9ro&aiif/i  of  challenge?         .  .  .       185 

How  it  may  be  challenged,         .  .         202,  (85),  (86),  256,  259 

Elections  should  be  free  and  spontaneous  acts  of  electors,         .      263 
Rules  as  to  election  of  officers,  .....       473 

Persons  elected  must  be  capable  of  performing  d  ties  of  office,       479 
Should  not  be  made  till  office  vacant,    ....       479 


Of  Councillors — 

First  elections  how  to  be  conductetl — 

In  royal  burghs, 

In  parliamentary  burghs,    . 
Number  of  councillors  to  be  elected — 


riii,  [151 

[31],  L34] 


In  royal  burghs,     .  .'         .  .     [1 1],  [15],  [48],  [521 

In  parliamentary  burghs,   .....      [29 j 

Succeeding  annual  elections  how  to  be  conducted — 

In  royal  burghs,      .....     31-194,  [17 

In  parliamentary  burghs,    ....     31-194,   36 

Time  at  which  elections  take  place,    .  .  .   28,  [17],  [36 

Elections  in  burghs  of  regality  and  barony  not  being  parliamentary 
burghs,  how  to  be  made,     .  .  .  .  .216 

Time  at  which  these  elections  take  place,       .  .  .28 

Declaration  of  election,  when  and  where  to  be  made,  194,  237,  [14], 

[33],  [105],  [167],  [169],  [185 

Form  of  declaration  by  chief  magistrate  as  to  persons  elected,  [219 

Procedure  where  votes  fur  two  or  more  candidates  in  one  ware 

equal,  ......  395,  212,  [14 

Procedure  at  meeting  for  declaring  election,  .  195,  '14 

where  same  person  elected  for  more  than  one  ward,  209,  [14J,  '70' 

Form  of  certificate  by  town-clerk  as  to  previous  procedure,      [217 
Fonn  of  intimation  of  election  to  persons  elected,  and  requiring 
them  to  attend  and  declare  whether  they  accept,  .  .    [220] 

Persons  elected  to  declare  whether  they  accept  office,  194,  [14],  [i\4] 
Proof  of  disqualification  of  persons  elected  does  not  prevent  declara- 
tion bi'ing  re(|uired,         .....  196 

Absence   or  failure  to  intimate  acceptance  in  writing  equivalent 
to  declinature,      ....  197,  200,  [16],  [35] 

Persons  elected  must  produce  evidence  of  burgess-ship  before  in- 
duction, ....  197.  202,  [17],  [39] 

Onler  iu  which  declaration  of  acceptance  should  be  required,  198,  201 
Written  acceptam  e  of  office  to  be  read  and  minuted,  .  200 

Validity  of,  may  be  tried,  previous  to  induction,  in  a  suspension,  202 
Validity  of,  cannot  now  be  tried  by  petition  and  complaint,  202, 256 
Circumstances  under  which  new  election  must  be  ordered,  50,  195, 

209,  fU],  [15],  [54],  [70] 

Effect  of  death  or  disability  of  councillor  between  four  o'clock  on 

Thursday  immediately  preceding  day  of  election,  and  the  day  of 

election,         .......     212 

New  elections,  when  to  take  place,  and  how  to  be  conducted,  50. 

195,  209,  214,  [14],  [54],  [70] 
Expenses  of  municipal  elections,  how  to  be  defrayed,  339,  343,  [24  L 

[42],[82],[il4l 
Interim  elections,  when  to  be  made,    .  •  288, 464 


[258]  INDEX. 

ELECTION,  MUNICIPAL-contlnaed. 
Of  Councillors— contmuec^. 

Ballot  Act  does  not  apply  to  interim  dections,  2?^,  288,  [159],  [162], 

Tenure  of  office  of  councillors  elected  ad  interim,      289,  (1 19),  296 

Effect  of  annulment  of  elections — 
previous  to  Burgh  Reform  Act,        .  .  .        311,322 

since  passing  of  Burgh  Reform  Act,  .  .        313,  32*2 

Acts  of  council  previous  to  annulment  of  annual  or  interim  elec- 
tions valid,  .  ....    314,  816,  319,  [55] 

Irregularity  in  election  of  councillors  of  royal  and  [larliamentary 
bui^hs  only  affects  themselves,  .  .  313,  322,  [26],  [43] 

Effect  of  annulment  of  elections  in  burghs  of  regality  and  barony 
not  being  parliamentary  burghs,         .  .  .        317,337 

Validity  ot  acts  of  council  previous  to  annulment  of  elections  in 
such  burghs,  ......        314,  319 

Appointment  of  managers  in  royal  and  parliamentary  burghs,  322, 


[23],  [41] 

>f 


Proceedings  in  event  of  failure  to  elect  councillors,  or  of  election 
being  annulled,  .....        322, 337 

Proceedings  to  annul  elections  in  such  burghs  must  be  at  common 
^w,     ........    OO  t 

Election  of,  in  royal  burghs  without  a  legal  council  and  under  the 
managers,  how  to  be  conducted^       .  .     323, 324,  [50],  [72] 

When  elections  in  royal  or  parliamentary  burghs  legally  reduced  or 
found  null,  new  election  authorised,  .  .        324,  [54] 

Procedure  for  obtaining  warrant  for,  and  in  conducting  new  elec- 
tion, .......        324, [541 

Expense  of  election  so  ordered  how  defrayed,  325,  [55] 

Mo  challenge  of  election  in  royal  or  parliamentary  burghs  to  be  made 
after  lapse  of  a  month,  .  .  .  3 14,  320,  [55] 

Of  Couuissigners  of  Police.     See  HouBeholders. 

Time  when  it  takes  place  in  burghs  under  act  of  1850,  .        29 

underactofl862,29,  (20),30,(21),227,309,[178],[180],[I87] 

under  either  act,  where  commissioners  not  elected  under  it,   30 

Procedure  at,   .  .     217,  237,  (88),  (89),  (91),  [87],  [88],  [91] 

Disputed  elections,  how  to  be  disposed  of,  266,  320,  [89],  (144), 

[98],  [181],  [189] 
Procedure  when  votes  equal,  230,  266,  275,  320,  [90],  (144),  [98], 

[154-8] 

Cannot  be  set  aside  on  account  of  misnomer,  omission,  or  other 

irregularity,  ....      266,  320,  [90],  [99] 

How  far  provisions  of  Police  Acts  suptrsedcd  by  Ballot  Act,  227,  266, 

[181],  189] 

ELECTION  PETITION— 

Definition  of  term,  ......    [114] 

ELECTORS.   Bee  Voter. 

Qualifiications  of,  in  royal  aud  parliamentary  burghs  which  return  a 
member  to  parliament,  .  .  .  .    1-4,  [1],  [67] 

In  royal  and  parliamentary  burghs  which  do  not  return  a  member 
to  parliament,  .  .  .  .  .  .4,  [67] 

In  parliamentary  burghs,         .  .  .  .  .6,  [68] 

In  burghs  of  regality  and  barony,  not  being  parliamentary  burghs,  6 
In  poUce  burghs,    6,  8,  9,  [87],  88],  [91],  (.95],  [97],  [100],  [102-1] 

[102-2] 


■^ 


INDEX.  [259] 

ELECTORS— continaed. 

Qualitications  of,  nut  affected  by  Ballot  Act,  8,  9,  [88],  [98],  [180],  [188] 
No  householder  exempted  from  pa^fment,  or  in  arrear  ot  his  rates,  en- 
titled to  vote  in  police  burghs,  7,  16,  224,  [91],  [100],  [102-21 
Votes  given  by  such  persons  void,  .  .  7,  226,  [102-2] 
Certificate  under  the  hand  of  collector  sufficient  evidence  of  exemption 

or  arrear, 7,  16,  225  [911  [1001 

Can  only  vote  once  in  any  election,        .  .  8,  (64),  [102-2J 

May  be  required  to  make  statutory  declaration,  14,  89,  (62),  (64),  91, 


96,  [70],  [771 

...  ,  _j,  [1241,  [229] 

Polling  station  should  be  cleared  of,  when  votes  being  marked  by 


Must  vote  at  polling  station  allotted  to  them,  .  79,  (51), 


presiding  officer,         .....    88,  91,  [126] 
Registers  oif,  see  Registers. 

EQUALITT  Of  y  OTES- 

Necessitates  double  return  in  election  of  councillors,  195, 212,  [14],  [34] 
Form  of  minute  of  council  determining  order  in  which  councillors 

elected  by.  shall  retire,  .....    [224] 

Returning  officer  in  municipal  elections  has  no  casting  vote  in  cases 

of,        .  .  .  .  106-109,  195, 326,  [106],  [115] 

AVhen  it  occurs  in  election  of  magistrates  and  office  bearers,  presiding 

magistrate  has  casting  vote,  241,  826,  [18],  [21],  [22],  [37],  [38], 


In  election  of  magistrates  of  police,  how  met 
In  election  of  commissioners  of  police,  bow 


[40],  [491,  [50] 
,  .  265,  275,  [90],  [99] 
met,  2S0,  267,  275,  820, 
[90],  (144),  [98],  [164-8] 


In  election  of  magistrates  and  coimcillors  ad  interim^  in  royal  am 

parliamentary  burghs,  how  met,  .  .  288,  [22],  [40] 

In  election  of  magistrates  and  office-bearers  in  burghs  which  have  been 

under  managers,  how  met,      .....       326 

Preses  of  committees  of  police  commissioners  has  casting  vote  in 
cases  of,  ......  .       416 

Casting  vote  not  sanctioned  at  common  law,    .  .  .      469 

cannot  be  conferred  by  bye-law,    ....      469 

Etfect  of,  when  no  casting  vote  can  be  given,    .  .  .      470 


Of  municipal  establishments,  how  provided  for,  342,  [45],  (138) 

Of  adoption  of  Police  Act,         .....      [89] 
Of  elections  in  royal  and  parliamentary  burghs,  how  defrayed,  54,  339, 

[24],  [42],  [82],  [114] 

in  burghs  of  regality  and  barony,  ....      343 

in  police  burghs,        .  .  16,  54,  344,  [89],  [98],  [114] 

Of  application  for  waiTant  for  new  election  in  royal  burghs,  325,  [65] 

Connected  with  the  extension  of  boundaries  of  royal  and  parliamentary 

burghs,  how  provided  for,       ....        [60],  [66] 

Of  municipal  registers  in  royal  burghs  which  do  not  send  member  to 

parliament,  how  defrayed,  .  .  340,  [82] 

EXTENSION- 

Of  boundaries  of  royal  and  parliamentary  burghs,  provisions  as  to,  4, 

(2),  11,  13,  21,  (10),  [66],  [64] 

EXTRACTS— 
From   records  of  town   councils  and  public  trustees,   how  to  be 
authenticated,  .....  485 

BXTBAOBDINABY  ELECTIONS.    See  New  Election. 
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FAST  D A YS- 

Excluded  in  computing  time,     .....    [188] 

FATUOUS  PEBSONa    See  Inaane  Penonf . 
FEES.   See  Bemuneratlon. 

FEMALES— 

,Not  entitled  to  vote  in  municipal  elections,       .  .        8,  86,  209 

May  they  become  burgesses  under  39  Yict.,  c.  12  ?      .  .      209 


Ma^strates  and  councillors  not  liable  to,  for  refusing  or  resigninpr 
office, 406,  [23],  [41] 

FUNDS,  BOROUGH.    See  Borongli  Fond. 
FUNDS,  BUBGH.   See  Common  Qood. 

GOOD  FBIDAY- 

Excluded  in  computing  time,     .....    [133] 

QUILDBY— 

Right  of,  to  administer  its  own  affairs,  reserved,  410,  [19],  [39] 

HOUSEHOLDEBS- 

Meaning  of  term  in  police  burghs,  6,  223,  [87],  [96],  [102-1],  [178], 

[18U],T188] 

Members  of  a  copartnery  deemed,      7,  223,  [871,  [95],  [102-2 J,  [179] 

Limitation  of  number  of   votes  to  be  given  by  partners  of  each 

company,        .  .  .  .  .7,  223,  r96],  [102-2] 

In  arrear  of  rates  or  exempted  from  payment  not  entitled  to  vt)te,  7, 

16,  224,  [87],  [91],  [96],  [100],  [102-2 
Can  vote  only  once  at  each  election,       8,  8y,  (♦i4),  [87],  [96J,  h02-2 
Jjst  of,  to  be  made  up  for  purposes  of  election,       15,  17,  [87],  [98' 
List  affords  proof  of  qualification,  .  .  .15,  [87],  [98" 

En  titled  to  vote  are  eligible  for  election  as  police  commissioners" 

24,  223,  [88],  [971 

Misnomer  or  misdescription  of,  does  not  disqualify,      .       89,  90,  223 

Effect  of  entry  in  valuation  roll  in  respect  of  premises  outside  of 

police  burgh,  .......       225 

Questions  as  to  qualification  or  identity  of,  to  be  decided  finally  by 
returning  officer,         ....  228,  [87],  [96] 

If  householders  refuse  or  neglect  to  elect  commissioners,  former  com- 
missioners may  do  so,  .  .        230,  272,  338,  [92],  [102] 
Provisions  of  Ballot  Act  do  not  apply  to  such  cases,     .  .      273 

IDENTIFIGATION  of  VOTEB— 

Ballot  papers  having  anything  marked  on  them  which  can  lead  to, 
must  be  rejected,         .  .     126,  127,  [105],  [128],  [141],  [173] 

IDKNTITy— 

When  declaration  of,  has  to  be  made,    88,  89,  (62),  (64),  [1?6],  [2:\2 
Form  ot,  .....      »9,  [7u],  [77],  [20t<" 

fcliuL  d  declaration  be  signed  or  authenticated?  .  .         9(; 

Right  of  electors  to  enter  polling  booth  and  require  declaration  to  be 
put,     .......  91,  [12(i] 

IDIOTS- 

Caimot  voir,      .  .  .  .  .  .       3,  85,  (52) 


INDEX.  [261] 

ILLITERATE  VOTERS— 
May  vote  in  municipal  and  parliamentary  elections,     86,  [126],  [281] 
Presiding  officer  may  mark  ballot  papers  of,  on  their  making  decla* 

ration  of  inability  to  readi      .  .  .  86,  [126],  [231] 

Votes  given  by,  to  be  entered  in  list  of  votes  marked  by  presiding 

officer, 87,  [1261  [232] 

IMBBOILITT— 

What  degree  of,  will  justify  rejection  of  vote  ?  .  85,  (62) 

INABILITTtoREAD.   Bee  Illiterate  Voters. 

INGAFACIT7— 

What  incapacity  disqualifies  from  voting  ?       86,  86,  (62),  (53),  (69) 

IHDUOTION— 

What  constitutes  induction  of  councillors  ?        .     202,  (86),  206,  241 

IRELIOIBILITT.   Bee  Dlsquallflcatlon;  Incapacity. 

nVFAMT— 

Cannot  vote,  .  .  .  .  .    3,  86 

INHABrrAMT  H0USEH0LDER8- 
W ho  are, 209,  228,  [87],  [95] 

INSANE  PER80N8- 

Cannot  vote,      .  .  .  .        3,  86,  (62),  (58),  86,  (59) 

Must  be  excluded  though  their  names  appear  on  register  of  electors,  85 

INBOLVENCT- 

Eflect  of,  on  tenure  of  office  as  a  councillor,      .  .  .     (32) 

INBFECTION- 

C)f  election,  documents  in  hands  of  town-clerk,  176-178,  [1 29-131 1 

[135-136] 
INBTRUMENT8,  MABTCTNQ.    Bee  OffldalKark. 


May  have  their  ballot  papers  marked  by  presiding  officer  if  poll  occur 
on  Saturday,  ......  86,  [1251 

Declaration  of  elector  that  he  is  a  Jew  sufficient,     .  .    86,  (59) 

Votes  BO  marked  to  be  entered  in  list  of  votes  marked  by  presidinff 

officer,  ......  87,  [126] 

JUBTICEB  Of  the  PEACE— 

Declaration  of  secrecy  may  be  taken  before,  66,  70,  72,  74,  122,  [133] 


LIBT8- 

Of  householders  in  police  burgbs,  how  to  be  made,     16,  17,  [87],  [98] 

•  ■  \  7,  16,  17,  18, 

-'  —  '100 
231" 
210 
237 
[232 
210 


Of  persons  in  arrear  of  rates,  etc.,  how  to  be  prepared, 

224,  [91], 
Votes  marked  by  presiding  officers  to  be  entered  in,     87,  [126], 
Form  of  list  of  marked  votes,     ..... 
How  to  be  dealt  with  at  close  of  poll,  .  .  117,  [127], 

list,  87,  89,  [126], 


Vote  tendered  to  be  entered  in  tendered  votes 
Form  of  tendered  votes  list,       .  . 

>i  umber  to  be  provided,  .....         65 

How  to  be  dealt  with  at  close  of  poll,  .  .  117,  [127],  [237] 

Lists  of  votes  marked  by  i)residin^  officer  and  tendered  votes  lists  to 
be  provided  by  returning  officer,       .  65,  66,  [110],  [114] 


[262]  INDEX. 

USTS— continued. 

Of  councillors,  how  arranged,    .  .  198,  201,  244,  [18],  [36] 

Of  police  commiBbioners,  how  arranged,  .  272, 274 

LVKATIC- 
May  vote  daring  lucid  intervals,  ...  85,  (62) 


HAOISTRATEB- 
Of  Rotal  and  Parliamentabt  Bubohs— 

To  be  chosen,  .  .  .    246, 277 

Number  of,  in  royal  burghs,  .    246,  248 

in  parliamentary  burghs,  247,  249  _ 

Time  for  summoning  meeting  of  couucil  to  electj^ 

Meetings  for  election  of,  to  be  held  as  soon  as  annual  election  of 

councillors  completed,      .  .  237-248,  [21], 

Place  of  meeting  for  election  of,      .  .  237, 

Election  of,  should  not  be  prevented  by  absence  of  council 
have  accepted  office,        .....  238 

Nor  by  disability  of  a  councillor  not  among  the  third  elected  to  supply 
vacancies  in  council.         .  .  .  .  .  238 

Nor  by  resignation  of  councillors  made  so  as  to  take  efiect  after 
election  of  third,  .....  239 

Day  on  which  election  of,  should  take  place,  239,  [18],  [21],  [37,' 

[38],[39: 
Adjournment  of  election  of,  ...     240,  (92),  25C 

Who  presides  at  election  of,  240,  241,  (93),  (94),  (95),  326,  [21],  [49] 
Preses  if  a  member  of  council  has  a  casting:  as  well  as  a  deliber- 
ative vote,  .  .  .  241,  255,  [21],  [40],  [49] 
But  preses  when  not  a  member  of  council  ha.s  a  casting  vote  only, 

255, [49] 
Procedure  at  election  of,      .  .  .  .    249,  [21],  [40] 

Election  may  not  be  by  ballot,         .  .  .  251,479 

Form  of  minute  of  election,  .  .  .         [225],  [226] 

May  magistrate  be  elected  to  higher  office  without  having  resigned 

a  lower  office  ?      .  .  .  .  .  .  480 

Disputed  elections,  how  to  be  tried,  .  ,  256,  259 

Tenure  of  office  of,  .  .  .  277,  278,  (108),  279,  [12],  [49] 

May  resign  office,     .....     287,  [22],  [40] 

See  Resignation. 
Not  liable  to  fine  for  refusing  or  resigning  office,        406,  [23],  [41] 
Vacancies  occasioned  during  year  by  resignation,  death,  or  disability 


of,  how  supplied  «(/ t«/mm,  288,  (116),  (119),  293,  [22],  [40] 

""  " "     .:  ^[40]; 

[159],[162],[163j,tl84] 


Ballot  Act  does  not  apply  to  interim,  elections,  273,  288,  [22],  [40] 


Must  such  vacancies  be  immediately  supplied  ?         .  .     (116) 

Are  interim  elections  vested  in  council  as  a  corpon^te  body,  or  in  the 

remaining  councillors  as  individuals  ?        .  .  .        290 

May  minority  elect  under  any  circumstances?  ,  291,  292 

Persons  resigning  may  be  immediately  re-:clected,     .      (1 18),  (1 19) 
May  meeting  for  interim  election  of,  be  adjourned?  .        291 

lietirement  of,  from  council  during  the  year  creates  double  vacancy, 

which  must  be  supplied  ad  interim^  .  .  .        2'J3 

It  magistracy  alone  resigned,  how  vacancy  supplied,  .        2\v.\ 

What  constitutes  disability  of,  .       280,  294,  (119),  (1*>2),  480 

See  Disability. 
Elections  of,  should  be  free  and  spontaneous  act  of  electors,       263 


[263] 


lUOIBTOATEB— ooatlniwd. 

Or  BoTAL  AHD  Fabliahintabt  Bdhohs — eontinmd. 

VacADcies  by  retirement  of,  u  aimuni  election,  how  supplied. 


290,  a97,  ni9),  rai],  [221,  [39],  uoj 

.     .  made  after  lapse  01  amonto,  314,  [&■'>] 

Election  of,  in  rojal  burghe  without  a  legal  council  and  under 


No  ohalleDse  of  election  to  be  made  after  laps 


mumgerH,  but  in  which  councils  elected  under  15  and  16  Vict., 

0.  32.  and  31  and  32  Vict.,  c.  108,  .     823,  32U,  [60],  [73] 

Procedure  at  such  election,    .  .  325,  [60],  [73] 

Election  of,  in  alt  rbjal  burghs,  in  which  election  of  council  has  been 

madennderie  Vict.,  c.  26,  324,  325  [651 

Procedure  al  such  election,     ....  826,  [55] 

Actings  of,  valid  notwithstanding  election  afterwards  set  aatdi',  3l4, 
316,  [351 
IiT^ulHrity  in  election  of,  only  sflecta  themselves,  313, 322,  [26],  [4S] 
Incur  so  reaponsibilit;  bv  their  election  for  debts  of  bargh  or  acts 

of  predecessors,      ....  346,  (126),  [25] 

Common   good  of   rojral  burgha   not  responsible  for  delict  of,  in 

exercise  of  jurisdiction  and  magistracy,      .  .  .        362 

Jurisdiction  of,  in  parliainentary  burghs,       .  ,  400,  [42] 

Of  Burohs  or  Reqality  and  Babomt— 

Election  and  tenure  of  office,  .  .  .  264,  282 

Or  POUCB  BOBOBS— 

How  elected,  .  27S,  276,  [90],  [91],  [99] 

Hold  office  till  they  retire  hb  commissiouers,  282,  [90],  [93],  [99],  [lOl] 

Vat-anciee  occasioned   by  reiirenient  of,  at   anniial   election,   how 

Bupplied,    .....     283,  yOO,  [92],  [101] 

Procedure  at  Buch  election,   ....  [92],  [IDIJ 

Reliriug,  may  be  re-elected,  .  .      276,  282,  [92],  [101] 

Senior  magistrate  reiDaina  in  office  for  three  years,  SS2,  (lOH),  283, 
285,  [92],  [100],  [164.81 
May  resign,  but  may  be  re-elected,.  300,  [100],  [101] 

Vacancies  occasioned  by  dfath,  refusal  to  act,  di^quiilifl ration  or  re- 
signation,  how  supplied,     .  .  283,  (113),  [92],  [101] 

What  conatitulca  disuualificHtioii  of,  .  .  802 

Tenure  of  office  of,  elected  ad  inleritn,       .  .  .  2S3 

Juriadictioa  of,      .....  .  425 

KAJORITT- 

MuBt  be  present  at  meetings  when  no  quorum  fixed,  .     238,  467 

Where  acts  of,  bind  the  minority,    ....  471 

lUUCE- 

When  averment  of,  neceasary  to  support  an  action,  .     103,  104 

408,  [25],  [43] 

Of  charitable  and  public  institutionB  elected  by  town  council. — pro- 
cedure at  election  of,       .  .        246,  262,  825,  [19],  [21],  [38] 

Tenure  of  office  of, 278 

XANAOEBS  of  BOTAI  uKI  PABLUKEMTUtT  BUSOBB- 
Appointment  of,     .....  .  322 

Powers  of,  ....      322,  329,  336,  [23],  [41] 

ProviBLons  aa  to  election  of  councils  and  mngietraies  of  burghn  under 
managers,  ....     322,  [49],  [50],  [72],  [78] 


[264J 


INDEX. 


MANAGERS  of  ROTAL  and  PABUAMENTART  BUBGHS-oontlnaed. 

Election  of  magistrates  in  bui^^hs  which  have  been  under,  326,  [50],  [73] 
In  selection  of,  Court  exercises  its  discretion,  .  328 

Powers  of,  defined  in  act  and  warrant  of  their  appointment,  329 

Must  conform  to  rules  and  regulations,  which  would  be  binding 

on  magistrates  and  council,  ....  333 

Appointments  of,  may  bo  recalled  and  new  appointments  made,  333 
Circumstances  in  which,  will  be  appointed,  .  .  334 

In  default  of,  in  parliamentary  ourghs,   sheriff  or  sherijOf-substitute 

may  act»  ......  335 


MARKOFnciAL.  Bee  Official  Kar^. 

MARHNO  of  VOTES.   See  Ballot  Papers. 

Should  be  done  in  secret,     .       ^    .  83,  128,  [105],  [1 25], 
When  elector  physically  incapacitated,        .  .     86, 

Should  be  by  a  cross,   .        .  .  .  .128, 

Objectionable  forms  of  marking. 


141 
125 
141 


»    ; 


173 
231 
173 


128,  152 


meetings— 
Of  Town  Councils  of.  Rotal  and  Pabliambntabt  Burghs — 

For  election  of  councillors  ad  interim^  how  to  be  convened,  289,  465 


Provisiions  of  charter,  etc.,  must  be  strictly  observed, 
Ordinary  and  extraordinary,  distinguished, 
Adjourned,  ..... 

When  notice  of,  must  be  given,  . 
Requisites  of  notice,        .... 
When  members  bound  by  business  transacted  at, 
Where  to  be  held,  .... 

When  no  quorum  fixed,  majority  must  be  present, 
Powers  of  chairman,        .... 
Show  of  hands  of  no  effect  when  poll  demanded. 
Majority  binds  minority  as  a  rule, 
Absent  members  presumed  to  side  with  majority. 
Members  present  who  do  not  vote  or  take  active  part  in 

held  as  acquiescinr;,     .... 
When  majority  refuses  to  act,  can  minority  do  so? 
Majority  must  be  made  up  by  votes  of  persons  present. 
Rules  as  regards  elections  of  officials. 
When  votes  thrown  away. 

Modes  of  voting  at,         .  .  .  .47 

Minutes  of. 
Presumptions  in  favour  of. 

Op  Commissioners  op  Police — 

First, 264,[8'4[98] 

Notice  requisite, ......      265,  465 

Preses  at,  ......  265 

Quorum  at,  .....  .  265 

Time  and  ]»lace  of,       .   .  .  .     264,  265,  465,  [89],  [98] 

Must  be  held,  though  full  number  of  commissioners  not  filled  up, 

266,  301,  [90],  [99] 
Commissioner  failing  to  attend,  or  to  intimate  his  acceptance   in 
writing,  held  to  have  declined  office,  .  .     272,  [100] 

Four  statutory,  to  be  held  annually,      .  .  .  414 

May  be  adjourned,  ...  264,  265,  415,  [891  [981 
Magistrates  elected  at  first  or  a<ljourned  meeting,  275,  [90],  [99] 
Special  meetings  to  be  convened  on  requisition,  .       415,  4()5 

How  to  be  convened,      .....       265,  415 


461 

461 

462,  463 

462,  463 

464 

462,  465 

237,  466 

238,  467 
470 
470 
471 
471 

proceedings 
471 
472 
473 
473 
476,  480 
475,  479 
482 
483 


INDEX.  [265] 

MEETmoS-contliiaed. 
Of  C0MMI8810NBB8  OF  Police — continued. 

Rules  and  resrulatioiis  made  at  statutory  meetings  cannot  be  altered 
or  amiulled  at  special  meeting,         .  .  .  .414 

MEETINOB  OF  HOUSEHOLDEBS- 

For  first  election  of  coramissionerj  in  police  burghs.      217,  [86' 
Who  presides  at,  ...  .        17,  218,  "86" 

Who  entitled  to  vote  at,  .  .  .  6,  15,  [87' 

Questions    as    to    qualification    or  identity  of  householders. 


95 
95 
96 
now 
96 

r98 


J,  l98j 


decided,  .....  228,  [87 

Li^t  of  householders  to  be  prepared,      .  .  .16,  '87 

List  affords  proof  of  qualidcation,         .  .  .16, 187 

See  Householders. 

How  meetings  to  be  summoned,  .  .  .         [88],  [96] 

MENTAL  DISORDER- 
Persons  labouring  under,  may  be  excluded  from  voting,  though  their 
names  on  register  of  electors,  .  .  ,  85,  (52) 

MSBOHANT  BAILIE.   Bee  Ballle,  Merchant 
MERCHANT  COUNCILLORS.  Bee  ConndllorB,  Merchant 

MERCHANT'S  HOUSE- 

Right  of,  to  admiuister  its  own  affairs  reservid,  .  410,  [19],  [39] 

MINORS- 

Cannot  be  enrolled  as  vot-ers,     .....  3 

Cannot  vote  though  enrolled,    .....         85 

MINT7TES  of  MEETINGS- 

Preparation  and  authentication  of,        .  .  .  .       482 

Presumptions  in  favour  of,         .  .  .  .  .       4H3 

MISNOMERS  or  INACC1JRATE  DESCRIFTIONS- 

In  lists,  notices,  etc.,  how  far  immaterial,  82,  89,  90,  185,  223,  266, 

w™x«,.T  .«»n™,x  '^"'  ^*^'  [2^1  [^°1  [^^ 

MUNICIPAL  BOROUGH— 

Definition  ofterm  in  Ballot  Act,  .  .  219,  [118],  [157] 

MUNICIPAL  CORPORATION  ACTS- 

Definition  of  term  in  Ballot  Act,  .  .  219,  [118],  [157] 

MUNICIPAL  CORPORATIONS  (BOROUGH  FUNDS)  ACT,  1872— 

Does  it  apply  to  Scotland  ?        .  .  .  .  .455 

MUNICIPAL  ELECTION.   See  Election,  MnnidpaL 

MUNICIPAL  ESTABLISHMENTS- 

Expeiises  of,  chargeable  against  common  good,        341,  399,  426,  [45] 

Where  common  good  insufficient  in  parliamentary  burghs  tsssessment 

may  be  imposed,       .....  342,  [46] 


NEW  ELECTION.    See  Councillors. 


70 
71 
71 


.»  71. 


When  necessary,  .  .       50,  195,  209,  [14],  [15],  [54' 

Notice  of,  to  be  given,  .  .  .  214,  '15' 

To  be  conducted  as  an  ordinary  election,  .     214,  [15],  [54' 

NOMINATION- 

Must  precede  ejection,    .  .  .  .  .38,  [10],  [70] 

Arrangements  preliminary  tr,     .  .  .  .  .33 

Notice  of  time  within  which  nomination  must  be  made,      38,  41,  (24) 


[266]  INDEX, 

HOMINATION-oontlnaed. 

Ballot  Act  does  not  apply  to,  in  municipal  elections,  89,  46,  [104], 

[158],ri69],[183],T188] 
Must  be  conform  to  Municipal  Election  Act  of  1868,      8,  29,  32,  39, 

218,  222,  [71],  [104],  [188 
When  to  be  made,  .....    41,  214,  [70 

Form  and  contents  of,    .  .  .         48,  44,  (80),  [140],  [194 

Returning  officer  not  bound  to  supply  forms  of,  .  .4 

Of  candidates  must  be  in  writing,  ...  44,  [70] 

And  signed  by  two  registered  electors,  .  .    44,  46,  [194J 

Proposer  and  seconder  must  be  electors  qualified  to  vote  in  ward  for 
which  candidate  nominated,  ...  44,  [1881 

Must  be  lodged  with  town-clerk,  .  .  .41,  45,  [188] 

Separate  nominations  required  for  each  candidate,        .  .  43,  45 

Candidate,  if  elector,  may  nominate  himself,     .  .  .     (28) 

Objections  to,    .  .  .  .  .  .  46,  (82) 

Can  nomination  be  withdrawn  after  being  lodp^ed?        .     50,  51,  (84 
Town-clerk  must  give  notice  of,     46,  48,  62,  [70],  [169],  [1621  [183 
Form  of  intimation  by  town-clerk,        .  .  77,  [196],  [197* 

'When  and  how  notice  published,  ...  62,  [70] 

If  number  of  persons  nominated  does  not  exceed  number  of  vacancies, 
no  poll  takes  place,    .  .  .  .  62,  53,  [80],  [83J 

May  town-clerk  discriminate  between  valid  and  invalid?  46,  47,  (30), 

48,  (32),  [172],  [185] 
May  be  made  to  vacancies  occurring  till  last  moment  .  68 

Double,  how  dealt  with  in  ballot  paper,  .  .  60,  165 

When  to  be  made  for  a  new  election,    .  .  .  .214 

In  police  burghs,  ......       217 

HOnOES- 

Notice  includes  proclamation,    ....        184,  [113] 

Of  vacancies  to  be  supplied,  and  oituation  of  polling-places,    38,  [1 1], 

[17],  [23],  [Sll  [84],  [86],  [41] 
Form  of,  .......    [191] 

Of  persons  nominated,  and  their  proposers  and  seconders,  and  of  the 
wards  in  which  poll  will  not  take  j»lace,  .  .      48,  52,  [70] 

Form  of, [77],  [196],  [197] 

Of  appointment  of  agents,         .....  74,  76 

To  candidates  or  their  agents  of  time  at  which  counting  of  votes  will 
proceed,  .....  123,  124,   127 

Form  of  notice,  .  .  .  .  .  .  .213 

Service  of,  on  agents,      .....  77,  [133 

When  given  in  parliamentary  burghs,    .  .  .  400,  [41 

Who  gives,  of  election  proceedings,  38,  46,  62,  214,  228,  289,  298, 

406,  465,  [23],  [41] 
By  returning  officer  under  Ballot  Act,  how  to  be  given,  407,  [131],  [132] 
Of  meetings  for  transaction  of  business,  .  .  .       462 

.  462 
.  463 
.  462 
.      465 


When  necessary, 
Requisites  of, 
Ettect  of  want  of, 
Length  of  notice  requisite, 


OATH&- 

()f  allegiance,  supremacy,  and  abjuration,  not  now  required  of  re- 
turning officers,  etc.,  ......         .5(5 

nor  of  councillors,  ....  201,203 

but  taken  by  Dean  of  Guild  in  Glasgow,  .  .       244 


pii7] 


Power  of  presiding  officer  and  clerk  to  adminuter,  B9,  9G,  [I  II],  [234] 

OOOUPIEE— 
Meaning  of  term  in  police  burglie,        .  .  .  .6,  [87] 

0F7EH0BB— 

Acting  as  agents, 
Balloi  boxes,  . 
Ballot  I'Kpun, . 
Official  mark,  . 
Violation  of  secrecy,    . 


98,  [107' 
loo,  [11 6' 


Miacondiict  at  [lolliTig  slatioD, 

Misconduct  of  offioinlB,  .  97,  98,  101,  16S,  [^234],        _ 

Attempt  to  commit,  against  Ballot  Act,  bow  punishable,  98,  [1U6],  '234 
Ma;  be  tried  under  (iummary  Procedure  Act  of  1864.  164, 

Tn  progecuttong  for,  in  regM^  to  election  papcra,  et«.,  property 

to  be  in  returning  officer,       ....        Ig4,  [U>6] 

OTnOE-BSAIlEBS.    Bee  Ka<lrtntaa ;  ProTort- 

Titles  of  certain,  abolubed,  243,  246,  409,  [19] 

Number  of.         .....  .  246,  2iti 

Bow  vote  taken  when  WTeral  persons  nominated  for  one  office,      '250 
Acceptance  of  office  by.  .....       ^.'>3 

Take  statutory  declaration,  and  make  declaration  lUJideli,      .       351 
Tenure  of  office  of,        ....  .  277,  282 

Disputed  elections  of,     .  .  .  .  .  .       256 

Election  of  in  burghs  of,  regality  and  bsronv,  .  .  264,  283 

in  jMilice  burghs,       .  ,       '     .  .  275,  282 

Heaignatlon  of,  in  royal  burgbs,  ....       287 

in  police  burgha,  .  ,  .       300 

How  vote  should  be  taken  in  electing,  .  .  250,  478 

Must  not  be  elected  by  ballot,   ....  261,479 

OmCULHABK- 

Bsllot  paper  to  be  uiarkol  with,  66,  82,  U,  [105],  [125],  [230] 

InstrumeutB  for  affiung,  to  be  provided,  .     54,  56,  [124],  [22H] 

Number  to  be  provided,  .  .  .  .  .  57, 72 

Mark  may  bi:  stamped  or  perforated,    .  .66,  57,  [125] 

Must  be  kept  secret,      .....  56,  [1241 

Not  to  be  used  oflener  than  once  in  seven  years,  67,  [124] 

Instrumenta  tor  affixing  must  be  sealed  op  and  Knt  timeously  to 

presiding  officers,        ......         72 

Mark  on  ballot  paper  roust  be  shown  to  presiding  officer  before  p 
is  deposited,    .  .  83,  85,  ['*'■'   '"-'''   '''"''   ■■-"■■  ^ 

Fraudulent  deatruction  of,  an  oBeuce,  . 
paper  wanting,  void, 

ueoutions  lor  oflences,  property  i  ^    _ 

n  returning  officer,  ....        184,  [106] 

PredOing  officer  must  keep,  in  polling  station,  .  79,  [92],  [124] 

FABI8H  OSUBoa- 
Noticcfl  as  to  elections  in  royal  aud  Parliamentary  burghs  to  be  given 
on  doors  of,     .  .  .  ,  88,  52,  [11],  [31],  [70] 


deposited,  ".  "  .  83,  85,  [105],  [135],  [141],  [173],' 

dnient  destruction  of,  an  oBeuce,  .  97,  [1061,  , 

Ballot  paper  wanting,  void,      .  .  126,  [105],  [12»],  [173] 

In  proueoutions  lor  oflences,  property  in  stamping  instrument  neld  tc 


paper 

R 
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PARISH  CHUROH— continued. 

Where  no,  in  parliamentary  burgh,  notices  niHj  be   pven    at  prin- 
cipal place  of  worship  within  the  burgh,        .  .  400,  [41] 

PABLIAMEKTART  BURGHS- 

Qualifications  of  voters  in,  ...  .  6,  [68] 

not  affected  by  Ballot  Act,     .  .         8,  9,  [180],  [188] 

See  Electors. 
Registers  of  voters,  bow  prepared  in,    .  10, 13,  [3],  [6],  [67],  [68] 

See  Registers  of  Electors. 
Division  of,  into  wards,  19,  (7),  (8),  21,  (10),  [9],  [10],  (135),  [64], 

[74],t76;i 
See  Wards. 
Qualifications  of  councillors  in,     23,  (13),  (14),  (16),  [31],  [34],  [68] 

See  Councillors. 
Annual  rutirement  of  councilioi-s  in,       .  .        25,  303,  [17],  [36] 

See  Retirement,  Triennial. 
Period  at  which  municipul  elections  take  place  in,        .    28^  [17],  [36] 

See  Election,  Municipal. 
Procedure  at  annual  election  of  councillors  in,  .     32-193,  [36] 

Proceedings  at  first  meeting  of  council  after  annual  election,  including 
election  of  magistrates  and  office-bearers,       .  .  •      237 

See  Provost ;  Magistrates ;  Ollice-bearers  ;  Roll. 
Period  for  which  magistrates  elected  in,  277,  278,  (108),  279,  [12],  [49] 
Mode  of  supplying  vacancies  occasioned  by  resignation,  death,  or  dis- 
ability in,        .....  287,290,(119) 
See  Resignation ;   Death ;  Disability. 
Circumstances  which  interfere  with  triennial  retirement  of  councillors 
in,  and  mode  of  determining  retiring  third,    .             .  .       303 
Efiect   of  annulment  of  elections,   and   limitation  of  period  within 
which  proceedings  for  voiding  them  can  be  brought,  .      311 
Proceedings  in  the  event  of  null  or  irregular  elections  in,         .       322 
Source  from  which  expenses  of  elections  are  payable  in,  54,  339,  [42], 

[»2],fll4] 
See  Expenses. 
Miscellaneous  rights,  duties,  and  liabilities  of  magi<trat(>s  and  coun- 
cillors in,         ......  400-410 

PAROCHIAL  RELIEF- 

W^ hat  constitutes?  ......       210 

partners- 
How  and  when,  vote  in  election  of  police  commissioners,  7,  223 

PEERS- 

Disqualified  from  voting,  .....  3 

PENALTIES.    See  Houseliolders. 

Returning  officer,  etc.,  liable  to,  for  contravention  of  provisions  of 
Ballot  Act,      ......         101,  [111] 

For  offences  agairst  act,  .  .  .  .  96,  106 

Are  damages  exigible  over  and  above  penalties  for  failure  ?      .       102 
Under  Sir  William  Rae's  Act,  .  .  .  372,  392,  [150],  [153' 

not  to  be  paid  out  of  common  fund,      .  .  393,  [154' 

For  contravention  of  Burgh  Reform  Acts,       .  408,  [25],  [43* 

How  recoverable,  .....  408,  [25],  [43^ 

On  clerks  and  treasurers  of  police,        .  .  .    416,  417,  422 


INDEX.  [2()1)] 

PENCIL8- 

For  marking  votes  to  be  provided,        .  .  .  .65 

PENSI0NEB8- 
£xcluded  from  voting  in  municipal  elections  by  Act  1685,  c.  22,  211 
Does  exclusion  apply  now  ?        .  .  .  .  .      (15) 


PEBSONATION- 


9J1161 
0,ril6l, 

^  [116], 


2351 

157 

117 

il7 

236 


Definition  of,     .....  109,  [1161 

Provisions  of  Ballot  Act  in  regard  to,    .  .  [116-1181, 

A  crime  and  an  offence,  .  .  .  109,  [UGJ, 

Punishment  of,  .  .  .  .110 

Ketuming  officer  should  institute  prosecution  for,      110 
Offence  of,  when  completed,      .  .  .  .     "      .    "  ll( 

Cost  of  prosecution,  how  to  be  paid,       ....    [116] 
Right  of  presiding  officer  to  prevent,     .  .  .  .110 

Vote  tendered  by  voter  personated  must  be  received,   .  .Ill 

Evidence  of,  must  be  clear  to  warrant  exclusion  or  arrest,        .       112 
Provisions  of  Ballot  Act  well  adapted  for  discovery  and  punish- 
ment of,  ......  •      183 

PETTY  CUSTOMS— 

Commutation  of,  .  .  .  .  .  [154-3] 

PLACARDS- 

Intimating  situation  of  polling  places,  .  .  .  .38 

Form  of,  .......    [191] 

Intimating  names  of  persons  nominated  for  election  and  wards  in 

which  poll  will  not  take  place,  how  to  be  posted,      .  .        52 

Form  of  placard,  ......    [196] 

Containing  directions  for  the  guidance  of  the  voter  in  votin?,  how  to 

be  posted,        .  .  .  •      .      •  66, 

Form  of,  ....  . 

Intimating  arrangements  for  polling,  how  to  be  posted, 
Form  of  placards,  ......    [208] 


I  votmsr,  now  lo 
)6,  73,  79,  [141] 
.  [141],  [2061 
1,        66,  73,  79 


POLICE  BUBOHfr- 

General  Police  Act  of  1850  repealed  by  Act  of  1862,  except  in  so  far 

as  in  operation  in  any  bur^h,  .  .  .         [84],  [93] 

Term  ^*  municipal  election  *'  m  Ballot  Act  applies  to,   .  29,  [84] 

All  municipal  elections  to  be  conducted  in  same  manner  as  elections 

of  councillors  in  royal  burghs  divided  into  wards,  8,  29,  32,  218, 

222,  [85],  [115],  [156],  [157],  [159J 
QuaUfications  of  voters  in,  6,  8,  9,  [87],  [88],  [91J,  [95],  [97],  [iOO], 

[102-1],  [102-2] 
See  Householders ;  Electors. 
Registers  of  electors  in,  how  prepared,  .  .    15,  [87],  [88] 

See  Householders. 
Division  of,  into  wards, .  .  .22,  [85],  [86],  (143),  [94] 

Set  Wards. 
Number  of  commissioners  in,  how  fixed,  217,  (90),  [85],  [94] 

See  Commissioners  of  Police. 
Qualifications  of  commissioners  in,        .     24,  224,  [91],  [97],  [102-1] 
Annual  retirement  from  office  of  commissioners,  26,  (17),  (18),  (19), 

[90],  [991  (149),  [164-7] 
Su  Retirement,  Triennial. 
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POLICB  BnB0H8-<»ntlnued. 

Period  at  which  anuual  elections  take  place  in  burghs  under  Act  of 
1850    ........        29 

L*  under  Act  of  1862, 29,  (20),  (21),  227,'309,  [178],  [180].  [187] 

under  either  act,  when  coiumissioueis  not  elected  under  it, 

80,  227 
See  Election,  Municipal. 
Procedure  at  annual  election  of  commissioners  in,  217,  237,  (88),  (89), 

(91),  [87],  [88],  [911 
Proceedincs  under  Act  of  1862  declared  valid,  .  .  [I02-3J 

Couit  of  Session  may  make  orders  to  facilitate  adoption  or  execution 
of  Act  of  1862  in,        .  .  .  .  .  [154-6] 

Proceeding  at  first  meeting  of  commissioners  after  annual  election, 
including  election  of  magistrates,  and  decision  of  disputed  elections, 
etc.,     ....   264,  266,  272.  465,  [891  [981  [100] 
See  M'^etingd  of  Commissioners  of  Police ;  Magistrates  of  Police ; 
Roll. 
Period  for  which  magistrates  elected  in,  .  .  282,  286 

Mode  of  supplying  vacancies  occasioned  by  resignation,  death,  or  dis- 
ability, .  .  •  .      .;        300, 301, 837,  [92],  [100] 
See  Resignation  ;  Death  ;  Disability. 
Circumstances  which  interfere  with  triennial  retirement  of  commis- 
sioners and  mode  of  deteitniniug  retiring  third,         .  .      309 
Effect  of  annulment  of  elections,  and  limitation  of  period  within  ^^hich 
proceedings  for  voiding  them  can  be  taken,        320,  [89],  [90],  [98] 
Vacancies  occasioned  by  null  or  irregular  elections  in,  how  supphed, 

217,  272,  338,  [92],  [101],  [102] 
Source  from  which  expenses  of  elections  are  payable  in,  16,  54,  344, 

[89],  [98],  [114] 
See  Expenses. 
Miscellsncous  rights,  duties,  and  liabilities  of  magistrates  and  com- 
missioners of  police  in,  ....  414-427 

POLICE  CONSTABLES.    See  Constables. 

POLICE  MAGISTRATES.    See  Ha^lstrates  of  Police. 
POLICE  RATES.    See  Assessments. 

POLL- 

All  municipal  elections  to  be  by  ballot,  251,  479,  [104],  [114],  [156], 

[159 
Notice  of .......  52,  [77 

Not  necessary  if  nominations  do  not  exceed  vacancies,  .     52,  53,   80 
Declaration  of  election  in  such  cases,      ...  53,  '80 

Period  when  elections  take  place — 

In  royal  and  parliamentary  burghs,   .  .  .28,  [17],  [36] 

In  burghs  of  regality  and  barony,      .  .  .  ,         2ii 

In  burghs  subject  to  General  Police  Act  of  1850,      .  .         29 

subject  to  the  Act  of  1862,  .       29,  (20),  (21),  309 

Period  of  election  nut  affected  by  Ballot  Act,  28-50,  227,  [97],  [99], 

[136 
How  and  by  whom  poll  conducted,        .  .  54,  67,  78,  [10 

Papers,  etc.,  required  at,  ...  .    65,  72,  [206" 

Proceedings  at  commencement  of,  .  .  .  .         7( 

Coniniencoment  and  duration  of,  .  78,  112,  [13],  [33],  [163] 

Adjournment  or  close  of,  in  case  of  riot,  .  93,  (68),  [1 1 1 J 
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}],  [1111  [2321 
5J,  fll3J,  [234; 
112,  [13],  [83 


POLL— oontlnued. 
.  What  questions  may  be  asked  at,  .         89,  96,  [70],  [111],  [232 

Offenceaat,         .  .  .    76,  96, 97, 168,  [106 

Close  of, . 

Effect  of  opening  and  closing,  at  improper  hoars,         .         '  .  '  llS 
Proceedings  at  close  of,  .  .  .  .  116,  [141  [105] 

Whole  papers  connected  with,  to  be  delivered  by  returning  officer  to 
town  clerk,     ....  174,  [129],  [135],  [1361 

Instructions  for  taking,  ....         [227-237] 

POLL  CLERKS— 

To  be  appointed  by  returning  officer,    .  .  .  67,  [12] 

Form  ot  circular  requesting,  to  act,      .  .  .  .    [193' 

Appointments  of,  not  subject  to  stamp-duty,  .  .  70,  (45' 

Form  of  appointment,  .  .  .  .  71,  [199],  [200| 

Form  of  circular  intimating  to  poll  derk  the  ward  to  which  he  has 

been  assigned,  ......   [204] 

Form  of  confirmation  of  appointment  when  returning  officer  enters 

on  office  on  morning  of  election,        ,  ,  .  .    [206] 

Remuneration  of,  ...  .     67,  [23],  [42],  [114] 

What  number  of,  required,       »  .  •  .  .        69 

Supernumerary,  should  be  provided,     .  .  .  .70 

Duties  of,  ......         78, 80-82 

Presiding  officer  may  delegate  certain  of  his  duties  to. .    92,  96,  [132 
Cannot  act  as  agents,      .  .  .  .  .67,  75,  '182] 

Must  make  declaration  of  secrecy,  .  .  .70,  98,  [183' 

But  omission  to  do  so  does  not  invalidate  election.       »  •      (38] 

Form  of  circular  requiring  them  to  attend  and  take  declaration,   [198J 
Must  not  interfere  with  voter  when  marking  vote,       .  .        99 

Ou^ht  not  to  vote,        ......       109 

Liability  of  returning  officer  for  acts  of,  .  .  .        92 

Liability  of,  for  neglect  of  duty,  .  ;  .  92,  101 

POLLING  BOOTH- 

Term  as  used  in  Ballot  Act  includes  polling  station,     .        184,  [118] 

POLLING  COMPARTMENT- 
Meaning  of  term,  .*....        Xx 

Convenient  mode  of  forming,     .'  .  .  .  .59 

Increase  of  number  facilitates  voting,    .  .  .  .69 

POLLING  PLACE- 

Definition  of  term,  .....         xx,  [134] 

To  be  subdivided  into  polling  stations,  .  .  .57 

To  be  provided,  and  tneir  situation  publicly  intimated  by  returning 

officer,  .      33,  84,  38,  [110],  [114],  [115],  [124],  [163],  [184] 

POLLING  8TATI0N- 

Meaning  of  term,  ......        zx 

To  be  provided  by  returning  officer,  83,  34,  57,  [13],  [38],  [123],  [184] 
Construction  of,    .  .  .  .  .  •     57,  (40),  58 

Notice  of  situation  of,  and  description  ot  voters  entitled  to  vote  at 

each,  to  be  given  by  town  clerk,         •  .  .38,  [1^4] 

To  be  divided  into  compartments,  .  .  57,  (40),  [123J 

Furniture  of,       .  .  .  .  •  .  .57 

Constable  should  be  provided  for  each,  .  .  .  .73 

Elector  must  vote  at,  allotted  to  him,    .  .  79,  (61),  [124].  [229] 

What  must  be  provided  in  each,  for  the  poll,       56,  65,  72,  [227-228] 

2  M 
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POLLHrO  STATIOK— oontlBiiad. 


229 


Who  may  be  admitted  into,  79,  88,  91,  [124], 

To  be  cleared  when  presiding  officer  marks  votes,        .    88,  91,  [282' 
Trending  officer  must  keep  order  at,     .  .  79,  [92],  '124] 

Misconduct  of  YOters  at,  .  .  .  .         92,  [ill' 

Persons  misconducting  themselTes  in,  may  be  removed  by  order  of 
presiding  officer,  or  person  aothoxised  by  returning  officer,  93,  111, 

riii 

Persons  so  removed,  how  to  be  dealt  with,        .  93,  [111 

Taking  ballot  papers  out  of,  an  offence,  97,  [106],  [141    ^ 

Fittings  for    parliamentary  election    may  be    used   for  munidpa 
election,  and  vice  versQy         ....        184,  [112] 

P00BBATB8- 
When  exemption  from  payment  of,  disqualifies  for  exercise  of  fran- 

Cuise,  ........v 

When  failure  to  pay,  disqualifies,  ....  3 

PBE8IDIN0  OFFICEBS— 

To  be  appointed  by  returning  officer,    .  .  67,  [12],  [110],  [124] 

No  one  to  be  appointed  who  has  been  employed  by  any  other  person 

in  or  about  election,   .  .  .  .  .67,  75,  [1321 

Form  of  circular  requesting,  to  act,       .  .  .  L^^^ 

Who  appoints,  if  chief  magistrate  retires  on  election  day,  71,  (47),Tl2]^ 

[187 
Qualifications  of,  .  .  .      67,  68,  [12],  [166-7],  f  184 

Form  of  appointment  of,  .  .  .  71,  [199],  [200" 

Appointment  not  subject  to  stamp  duty,  .  70,  (45^ 

Remuneration  of,  ....     67,  [231  [42],  [114 

How  defrayed,    .  .        64,  339,  344,  [24],  [42].  [89],  [98],  [1 14 

Returning  officer  may  act  as,      .  .  .  .   67,  71,  [132] 

Must  make  declaration  of  and  preserve  secrecy,      70,  98,  [107],    133 
Form  of  circular  requesting,  to  attend  and  take  declaration,     .    [198 
Form  of  declaration,       ......     [203 

Form  of  circular  transmitting  appointment  to,   .  .  .    [204 

Form  of  confirmation  of  appointment  when  chief  magistrate  retires 

on  morning  of  election,  .....    [205] 

Must  not  act  as  agent  for  candidate,      .  .       67,  75,  [112],  [132 

Number  of  votes  to  be  assigned  to  each,  ,  .  .61 

Supernumerary  should  be  provided,      .  .  .  .70 

Duties  of,  at  the  poll,     .  .  78,  84,  [111],  [125-127],  [173],  [1861 

Presides  at  each  polling  station,  keeps  order,  regulatea  aidmission  of 

electors,  and  excludes  unauthorised  persons,  .  .  .    [124] 

Articles  to  be  furnished  to,  on  morning  of  election,       .        65,  72,  73 
Should  provide  themselves  with  private  seal  to  seal  up  ballot  box  and 

papers,  .....  79,  [125],  [126] 

AVnat  votes  may  they  rt'ject,      .  .  .  .  '81,85 


must  th»y  receive, .  .  .  .  84,  [173], 


186 
May  majk  ballot  papers  in  certain  cases,  .     86.  88,  [125],  '231 

Should  clear  pollinj^  station  of  voters  when  marking  voles,  88,  91,  [232 
Oupht  not  to  vote  himself,         .  .  .  .  .109 

May  remove  or  give  into  custody  persons  guilty  of  misconduct  at 

polling  station,  ....    92,  111,  [111],  [233; 

Questions  and  oaths  that  may  be  put  to  voters  V)y,  89,  96,  [ill 

May  delegate  certain  duties  to  poll  clerks,        .  .     92,  96,  [132^ 

Ought  voters  in  polling  place  at  four  o^clock  receive  and  deposit  ballot 

papers  after  that  hour?         .  .  112,  [13],  [176],  [186],  [236] 
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PBESmiNO  OFFICERS— continued. 

Responsibility  for  poll  clerkg,      ....  9*2,172 

Liabilities  of,      .....  .  96,  101,  [11 11 

Are  his  duties  ministerial  or  judicial?  ....       lOz 

May  aci  as  assistants  in  counting  the  votes,  .  .      122 

PBIgONfr- 
Obligations  on  royal  burghs  as  to  maintenance  of,  prior  to  2  and  3 

Vict.,  cap.  42,  '  .  .  .  .  .  .      860 

Failure  to  fulfil  these  obligations  subjected  common  good  to  claims  of 

damages,  .......     *d6I 

PBOCLAMATIOK.    BdeNoUce. 
Term  in  Ballot  Act  includes  public  notice,  .  .184,  [113] 

PBOPEETY— 
In  prosecution  for  offences  under  Ballot  Act,  property  in  ballot 
boxes,  etc.,  held  to  be  in  returning  officer,    .  .184,  [106] 

PROPEBTT,  BUBOH.   Bee  Common  Good. 

Rights  of,  in  parliamentary  burghs  reserved  to  every  person  as  before 
passing  of  Burgh  Retorm  Act,  .  .  .         405,  [43] 

PROSECUTION.   See  Property. 

PBOVOST.    See  Magistrates. 

Or  chief  maj^istrate  acts  as  returning  officer  in  municipal  elections  in, 
royal  and  parliamentary  burghs,  81,  33,  35,  56,  (37),  [111,  [15], 

[;i7],[32],[34],[36],[114l,[>15] 

On  retirement  of  provost,  semor  magistrate  in  office  acts  as  returning 

officer,  .......        36 

Can  provost  or  chief  magistrate  act  as  returning  officer  when  he  seeks 
re-election  as  a  councillor?     ....    37,  279,  [48] 

When  no  provost  or  chief  magistrate  in  a  parliamentary  hurj;h. 


sheriiTor  sheriff-substitute  acts  as  returning  officer,  .  36,  [•'i3l 

Procedure  at  election  of,  246, 249,  253,  255,  [18],  [21],  [37],  [38],  [39] 
When  induction  of,  should  precede  election  of  biiilies,  .  .       254 

lietains  office  for  three  years,      .  .         277,  280,  303,  [21],  [401 

When  provost  and  all  the  magistrates  are  included  in  retirmg  third 

of  council,  or  go  out  of  office  ns  magistrates,  he  retains  office  till  his 

successor  appointed,  .  .  .35, 279,  [48],  [49] 

When  provost  dies,  remgns,  or  becomes  disabled  durinri^  the  year, 

council  elect  a  successor  aJ  tn^eriin, 
Procedure  at  interim  election,     . 
Tenure  of  office  of  provost  ad  interim^  . 
Effiict  of  election  of  councillor  to  the  provostship  on  order  in  which 

other  councillors  fall  to  retire,  ....       304 

Election  of,  in  burghs  which  have  been  under  managers,  325,  [50],  [73] 
When  election  of  provost  of  parliamentary  burgh  annulled,  council  to 

elect  successor,  .....  336,  [55] 

Tenure  of  office  of,  so  elected,    ....  336,  [55] 

PEOVOST,  OLD— 

Office  and  title  abolished,  ....  247,  [19] 

QUESTIONS- 
Power  of  presiding  officers  and  clerks  to  question  electors,  89,  96,  [701 


,[70] 
fill] 
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BOTALBUBOHS- 
Qualifications  of  Yot^rs  in,  which  send  a  member  to  parliament,  1, 


which  do  Dot  send  a  member  to  parliament, . 


.[1].[671 

4,  te?] 


See  Electors. 

Registers  of  voters,  how  prepared  in,  which  send  a  member  to  parlia- 
ment,  10,  [3],  [7],  [67],  [68],  [73] 

— : when  boundaries  of  royalty  extend  beyond  parliamentary 

boundaries,     .  .  .  .  .  .  ■         .         10 

wliich  do  not  send  a  member  to  parliament,  12,  [5],  [7],  [81] 


See  Registers  of  Electors. 
Division  of,  into  wards.  19,  (7),  (8),  21,  (10),  [9],  [10],  (135),  [74],  [75] 

See  Wards. 
QualificatioDS  of  councillors  in,  which  send  a  member  to  parliament, 

23,  (18),  (14),  (15),  (16),  [52] 

which  do  not  send  a  member  to  parliament,  23,  [15],  [67]j 

[81] 
See  Councillors. 
Annual  retirement  from  office  of  councillors  in,  .  25,  [17] 

See  Retirement,  Triennial. 
Period  at  which  municipal  elections  take  place  in,        .    28,  [17],  [36] 

See  Election,  Municipal. 
Procedure  at  annual  election  of  councillors  in, .  .  32-193 

Proceedings  at  first  meeting  of  council  after  annual  election,  including 
election  of  magistrates  and  office-bearers,      .  .  .       237 

See  Provost ;  Magistrates ;  Office-bearers  ;  Roll, 
Period  for  which  magistrates  elected  in,       277,  (108),  279,  [12],  [49] 
Mode  of  supplying  vf^^ndea  occasioned  by  resignation,  death,  or  dis- 
abiUfcy,  in,       .       '     .  .       287,  (116;,  (119),  293,  [22],  [40] 

See  Resignation  ;  Death ;  Disability. 
Circumstances  which  interfere  with  triennial  retirement  of  coun- 
cillors in,  and  mode  of  determining  who  are  included  in  retiring 
third,   .  .  .  .  •    .    .    •.  -25,  277, 303 

Effect  of  annulment  of  elections,  and   limitation  of    period  within 
which  proceedings  for  voiding  them  can  be  brought  in,       311,  322 
ProceediuRs  in  the  event  of  null  or  irregular  elections  in,  .       322 

Source  from  which  e^enses  of  elections  are  payable  in,  54,  339,  £24], 

o    ^  [82],  [114] 

See  Expenses. 
Miscellaneous  rights,  duties,  and  liabilities  of  magistrates  aad  coun- 
cillors in,  ....         345-400, 406-410 


fOXSKECY- 

Statutory  declaration  of,  must  be  taken  by  every  returning  officer  and 
every  officer,  clerk,  or  agent  authorised  to  attend  counting  of  vott*8 
before  poll  is  opened,  56,  70,  72,  75,  98,  107,  122,  124,  [133 

Form  of  declaration,      .  .  .  .  .      [202],  [203^ 

Omission  to  make  declaration  does  not  invalidate  election,         (38' 
Candidate  not  required  to  take  declaration,       .       77,  98,  124,  [132], 

[174-176],  [186] 
Precautions  for  securing,  56,  92,  98-101, 168,  183,  [107],  [123],  [124], 

i;i33],  [234] 
Presiding  officers  and  other  officers  mugt  aid  in  maintaining,  70,  98, 

167,  [107],  [133],  [284" 
Penalty  for  failure,  ,  ,  ,  .101,  167,  [107],  [243; 

What  if  voter  violates?  .....       [84' 


INDEX.  [219] 

SETT  OF  BUBOH— 

How  fixed  in  absence  of  writing  ?  .  .  .  (103) 

SHERIFF— 

Disqualified  from  voting  in  parliamentary  and  mnnicipal  elections,    3 
Duties  of,  in  relation  to  re-division  of  royal  and  parliamentary  burghs 

into  wards  under  Municipal  Elections  Amendment  (Scotland)  Act, 

1868,     -  19,  20,  21,  [64],  [65],  [74],  [75],  [154-41 

Powers  of,  to  divide  police  burghs  into  wards,  z2,  (11),  (12),  [102-21 

[154-4 
When  a  royal  burgh  is  without  a  council  and  under  managers,  sheri 

may  appoint  one  of  the  managers  to  act  as  returning  officer  in 

municipal  election,     .  .  .  36,  324,  [23],  [49],  [72] 

When  there  are  no  managers,  sherifi'  or  sheriff-substitute  may  act  as 

returning  officer,         .  .  .  .  '         .  335,  [23] 

When  parliamentary  burgh  without  provost,  magistrates,  or  managers, 

acts  as  returning  officer,         .  .  .36,  325,  335,  [33] 

When  parliamentary  burgh  has  managers  one  of  them  acts  as  returning 

officer,  .  .  .  .  .  .36, 324,  [41 J 

Penalty  ifor  wilful  contravention  by,  of  Acts  3  and  4  Will.  IV.,  caps. 

76  and  77 408,  [25],  [43] 

Limitation  of  time  within  which  action  for  penalty  against,  may  be 

brought,  .....  408,  [251  [43] 

Notice  of  ground  of  action  against,  to  be  given,  408,  [25],  [43] 

Power  of,  to  adjourn  nomination  or  poll  in  parliamentary  elections  in 

case  of  riot  or  violence,  .  .  .  .  .94 

Jurisdiction  of,  in  trials  of  crimes  and  offences  under  Ballot  Act,  1 10, 

[116],  [117] 
Prosecution  to  be  under  provisions  of  Summary  Procedure  Act,  1864, 

181,  [113] 
Power  of,  to  allow  inspection  or  production  of  ballot  papers  in  cus- 
tody of  the  town  clerk,  .  .  176,  [1291,  [136-1361 

to  order  sealed  packi>t  of  counterfoils  and  marked  copies  of 

register  of  voters  to  be  opened,  .  178,  [180],  [135],  [136] 

Acts  a&  returning  officer  in  first  election  of  commissioners  of  police  in 

.  burghs  in  which  magistrates  and  council  do  not  act  as  commissioners, 

218,  [86],  [95] 

Such  elections  must,  under  Ballot  Act,  be  conducted  in  same  way  as 

elections  of  councillors  in  ro^al  burghs  divided  into  wnrds,  8,  29, 

32,  218,  222,  [85],  [115],  [156] 

Has  Ballot  Act  transferred  duty  of  acting  as  returning  officer  in  police 

burghs  from  sheriff  to  chief  magistrate  ?        .        17,  220,  [86],  [95] 

Batepayers  dissatisfied  with  accounts  of  commissioners  of  police  may 

complain  to,    .  .  .  .  .  .423 

Commissioners  dissatisfied  with  audit  of  annual  accounts  may  appeal 

lO,  .....a*.  4a0 

Jurisdiction  of  magistrates  of  police  does  not  exclude  jurisdiction  of, 
when  case  in  first  instance  brought  before  him,         .  .      426 

May  decide  as  to  contribution  to  purposes  of  General  Police  Act  of 
1850  from  common  good  of  burgh  which  ha»  adopted  the  act,    426 

Has  no  power  under  Act  of  1862  to  interfere  with  discretion  of 
magistrates  and  council,         .....      427 


8HERIFF-GLEBS— 

Gives  notice  of  election  proceedings  in  parliamentary  burghs  bavin 


no  town  clerk,  ....  407, 465 


aving 
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BTATEMEMT  Of  VOTERS  MAKKKD  hy  PBBSIDINa  OFFIOB&- 

To  be  prepared  and  sealed  up  at  close  of  poll,  .  .      [127],  [237] 

Formot,  .  .  .  .  .  •    L^Hj 

STENT— 
Receipts  for,  to  specify  ▼arious  particulars,        .  .       392,  [152] 

SUKDAT. 

When  nomination  and  election  days  in  police  burghs  fall  on  Sunday, 

what  course  to  be  adopted,     .....      22H 

Excluded  by  Ballot  Act  in  computing  time,      .  .  24,  [89],  [133] 

SUPBEHACT.    See  Oatbs. 

SUSPENSION  and  INTEBDICT— 
When  competent  in  questions  as  to  disputed  n(unicipal  elections,    257 

TACKS- 

Of  burgh  property  proceed  by  public  roup,      .  .        391,  [151] 

TAXES,  LOGAIr- 
Collectors  to  specify  on  receipt  full  particalars  in  regard  to,  under 
paialty,  ......        392,  [152] 

TENDERED  BALLOT  PAFEBS- 

To  be  provided  by  returning  officers,     .  68,  [110],  [113],  [114] 

To  be  printed  on  paper  different  in  colour  from  ordinary  ballot  papers, 

63,  88,  [126] 
Number  to  be  provided,  .....        63 

To  whom  to  be  supplied,       .  .  .63,  (62),  (64),  [126 

How  to  be  marked  and  dealt  with,        .  .  .  88,   126 

Not  reckoned  in  the  votes  allowed,       ...  89,    126 

To  be  entered  in  tendered  votes  list,      .  .  89,  [1261  "232 

How  to  be  dealt  with  at  close  of  poll,    .  117,  [127],  [236],  [237^ 

Sealed  packet  of,  not  to  be  opened,       .  .  .  .16(5 

TENDERED  VOTES  UST- 

Form  of,  .....  .  .  [210] 

Number  to  be  furnished  to  each  presiding  officer,  .  65,  66 

How  to  be  dealt  with  at  close  of  poll,     .  117,  [127],  [236],  [237] 

THANKSGIVINa  DAY- 

Excluded  in  computing  time,    .....     [133] 

TIME— 

Computation  of,  ....  24,  [89],  [133] 

TOWN  clerk- 
Op  Parliamentary  Burohs — 

Town  clerks  and  their  deputes  disqualified  from  voting  in  parlia- 
mentary and  mimicipal  elections,    ....  3 

Tenure  of  office  of,      .  .  .  .  .  400,  [41] 

May  be  appointed  for  one  year  under  reservation  of  rights  of  clerks 
existing  at  passing  of  3  and  4  Will.  IV.,  cap.  77,   .  400,  [41] 

A  councillor  or  his  partner  cannot  be,  .  .  401,  [41] 

Of  Royal  Burghs — 

Town  clerks  and  their  deputes  disqualified  from  voting  in  parlia- 
mentary and  municipal  elections,   ....  3 
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TOWN  OLERK--continiied. 

Of  Royal  Bubohs — continued. 

Appointed  by  magistrates  and  council,  .  .  .      846 

Holds  office  ad  vitam  aut  culpaniy       ....       346 
ConditioDs  inconsistent  with    independence  of    office  cannot  be 

attached  to  appointment,    .....      846 
Whatever  be  the  terms  of  his  appointment,  cannot  be  removed 

summarily, .......      847 

Additional,   cannot  be  appointed  without  consent  of  holder    of 

office,  .......      849 

Where  appointment  conjunct,  office  accrues  to  survivor,      .      851 
May  council  appoint  an  interim  town  clerk  ?  .  .  .851 

Court  of    Session  will  make  interim  appointment  if    necessary, 

351,  (128),  (129) 
But  will  not  interfere  with  actual  possessor  of  office,  .      853 

The  proper  and  responsible  custodier  of  burgh  records,  charters, 

etc.,  ......  197, 353 

Responsibilities  and  duties  of  the  office,        .  •  354,  357 

Rignt  of,  to  occupancy  of  chambers  in  town  house,   .       3^5,  (130) 
Removable  from  office  for  fault  of  knowledge  and  importance,    356 
Cannot  be  magistrate  or  councillor,   .  .  .  356,  [23] 

Councillor  cannot  be  partner  of,         .  .  .  857,  [23] 

Cannot  act  as  procurator  in  burgh  courts,     .  .  .       357 

Neither  can  his  deputies  so  act,  ....      857 

What  business  to  be  performed  by,  in  virtue  of  his  office,     .      857 

Op  Bubohs  of  Rkoalitt  and  Babont— 

Tenure  of  office  of,     .  .  .  .  .  .      410 

Of  Rotal  and  Pabliamentabt  Bubghs-  • 

.  Must  give  public  intimation  of  places  at  which  election  is  to  take 

place,  etc.,        38,  298,  [11],  [17],  [23],  [31],  [84],  [361,  [41],  [75] 

Form  of  intimation,       .....  [191],  [192] 

Names  of  candidates  proposed  for  election  to  be  intimated  to,  41 ,  45, 

[70],  [183] 

See  Nomination. 

Powers  of,  as  regards  nominations  not  in  strict  accordance  with 

statutory  requirements,       .  46,  47,  (80),  (32),  [172],  [185] 

When  a  registered  elector  is  nominated  but  is  under  statutory 

ineligibility,   ......        47,  (32^ 

Must  not  allow  any  nomination  to  be  withdrawn,         *  50,  51,  (34) 
Gives  public  intimation  of  names  of  persons  nominated,  46,  52, 

[70],  [159],  [1621  [1831 
Form  of  intimation,       .....    [77],  [1961 

When  number  of  persons  proposed  for  election  does  not  exceed 
number  of  vacancies  to  be  supplied,  public  intimation  must  be 


given  that  no  poll  will  take  place,     .  .  .52,  53,  [80] 

l?'orm  of  intimation,        ....  [83],  [196-97] 

Duties  of,  terminate  with  publication  of  these  notices  till  counting 


of  votes  has  been  completed,  .  .  .  .54 

After  votes  have  been  counti>d,  returning  officers  must  hand  all 

election  papers  to  town  clerk,  .        174,  [129],  [135],  [136] 

Inspection  of  election  documents  in  hands  of,     176-178,  [1 29-131], 

[135],  [136] 
Destruction  of  election  documents,     .  .  .  179-182 

Duties  of,  at  meeting  for  declaring  the  election,        .  195, 230 

Must    attend   meeting   at    which    newly-elected  councillors  are 

required  to  declare  acceptance  of  office,      .  .         196,  [14] 
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TOWN  CLEBX— oontiiiiied. 

Of  Rotal  and  pARLiunNTABT  BxTBOva—eontinMed. 

Certificate  by,  that  newly  elected  councillor  is  burgess,  sufficient,   197 
Circumstances  under  which  new  election  ordered,        .  209-214 

Duties  of,  in  relation  to  new  elections,    .  .  .  .214 

Duties  of,  at  first  meeting  of  council  after  annual  eTection,  241,  244, 

245,  249,  263 
Resignations  of  councillors,  magistrates,  or  office-lx^arers  must  be 

intimated  to,  or  to  chief  or  senior  magistrate,      .      287,  [22],  [40] 
Election  ad  interim  must  be  made  at  meetings  of  councils  called  by,  on 

five  days'  notice,  .  .  .         289,  294,  465,  [22],  [401 

Duties  of,  in  relation  to  municipal  elections  in  royal  burghs  authorised 

by  the  Court  of  Session,  under  16  Vict.,  cap.  26,        .        324,  [54] 
Annual  accounts  under  Sir  W.  Rae's  Act,  of  common  good  of  roynl 

burghs,  to  be  depowtf  d  in  office  of,    .  .  372,  [150],  [151] 

Annual  accounts  of  affairs  of  royal  and  parliamentary  burghs,  under 

3  and  4  Will.  lY.,  caps.  76  and  77,  to  be  made  up  and  deposited  in 

office  of,  ....  .     373,  405,  [24],  [42; 

All  notices  in  regard  to  Sections  to  be  giren  by,  .  406,  465,  41 
Cannot  interfere  in  elections  of  magistrates  or  councillors,  407,  [23],[4i; 
Penalty  for  wilful  contravention  of  3  and  4  Will.  IV.,  caps.  76  and  77, 

408,  [25],  [43] 
Lunitation  of  time  within  which  action  for  penalty  roust  be  brought,  408, 

[251  [431 
Notice  of  ground  of  action  must  also  be  given,       .       408,  [25],  [43] 

TRADSa- 

Right  of,  to  administer  their  own  affairs  reserved,  410,  [19],  [39] 

TRADES  BAnJEL  Bee  Bailie,  Merdhasit  and  Trades. 

TRADES  COUNOILLOR.   Bee  ConneUlors,  Merchant  and  Trades. 

TRADES  HOUSE- 

Right  of,  to  administer  its  own  affairs  reserved,  410,  [19],  [39] 

TREASURER— 

Election  of,  in  royal  and  parliamentary  burghs, 

238,  246,  247,  [18],  [37],,  [50] 
Observations  of  Scotch  municipal  commissioners  on  office,  246 

Retains  his  office  for  three  municipal  years  from  his  appointment  as 

such,   .  .  .  .  ,  277,  280,  303,  [221  [^0] 

Vacancy  occurring  in  the  office  during  municipal  year,  how  supplied 

ad  interim,       ......  281),  293 

Tenure  of  office  of  interim  treasurer,       ....      289 

Effect  of  election  of  councillor  as,  on  order  in  which  councillors  fall 

to  retire,         .....      277,  303,  [211,  [401 

Election  of,  in  burghs  which  have  been  under  managers,  325,  [50J,  [73] 

May  treasurer  be  elected  a  magistrate  without  resigning  treasurership  ? 

480 
TREASURER  of  POUCE- 

May  be  appointed,         .  .  .  .  .  .417 

JMot  to  be  clerk  or  depute  clerk,  .  .  .  .417 

Penalty  for  holding  both  offices,  .  .  .  .417 

Duties  of,  ......  .       421 

TREATINO- 

Persons  convicted  of  treating  in  a  parliamentary  election,  disqualified 
for  voting,      .......  3 
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TBEATIKa— continued. 

Provisions  of  Ballot  Act  in  regard  to,  by  candidate  or  others  acting 

for  him,  .  .  .  .  .  .         188,  [177] 

Those  provisions  apply  only  to  parliamentary  elections,  .       198 

Is  not  a  crime  ^t  common  law,  nor  a  relevant  ground  for  reducing  a 

municipal  election,     ......       193 

TEU8TS- 

Yested  in  members  of  old  town  councils  to  be  vested  in  persons 

elected  by  new  council,  .  .        247,  248,  [19],  [21],  [38] 

When  election  of  trustees  to  be  made,    .  .    262,  [18],  [1 9],  [38] 

TKTSVTEBB— 

Election  of  statutory,  by  municipal  electors,  how  conducted,  214,  [80] 

Sdagistrates,  councillors,  and  police  commissioners  are  public  trustees, 

and  as  such  subject  to  the  iiabilities,  responsibilities,  and  disabilities 

imposed  at  common  law  on  persons  in  fiduciary  positions,     .      428 

Cannot  purchase  trust  property  under  their  administration,     .      431 

Cannot  contract  with  themselves  as  individuals,  .  .431 

Cannot  retain  for  their  own  behoof  benefits  received  as  trustees,    432 

Cannot  lend  trust  moneys  to  themselves,  .  .  .       433 

Cannot  take  or  grant  leases  of  trust  estate  in  their  own  favour,      434 

Cannot  retain  for  their  own  benefit  rights  and  privileges  belonging  to 

trust  estate,     .......       434 

Ofiice  essentially  gratuitous,  ....      434 

Powers  of  gratuitous  trustees,    .....      436 

Liability  of  trust  funds  for  negligence  of,  or  of  their  servants,        437 
Purposes  to  which  trustees  may  apply  trust  funds,        .  .441 

May  be  restrained  from  misusing  their  powers^  .  .      448 

Powers  of,  with  regard  to  promoting  or  opposing  parliamentary  bills, 

446,  451 
Who  may  challenge  their  mbttse  of  trust  funds,  •  .      453 

TBUST  FUNDB— 
Liability  of,  for  negligence  of  trustees  and  their  servants,         .      437 
What  expense  chargeable  against,         •  .  .  .441 

Who  may  challenge  application  of,        .  .  .  .      453 

Does ''  The  Municipal  Corpotation  (Botough  Funds)  Act,  1872,''  apply 
to  Scotland?  ......      455 

ULTRA  VIBES— 
A  ground  of  challenging  acts  of  coimdl,  .  .  386,  449 

UHDUE  INFLUENCE— 
Persons  convicted  of  using,  in  a  parliamentary  election  disqualified 

for  voting,        .  .  .  .  .  .  .3 

Provisions  ot  Ballot  Act  in  regard  to,  by  candidate  or  others  acting 

for  him,  ...*..        188,  [177] 

These  provisions  apply  only  to  parliamentary  elections, .  •     193 

Is  not  a  crime  at  common  law^  nor  a  relevant  ground  of  reduction  of 

a  municipal  election,    .  .  •  .  .         193,  (81) 

UNUSED  BALLOT  PAFEBS— 
How  to  be  treated  at  close  of  poll,        .  117,  [127],  [236] 

TAOANOIES- 

Town-clerks  of  roVal  and  pat'liamentarv  burghs  give  intimation  of, 
in  councils  to  be  supplied  at  annual  election,  38,  214,  289,  298, 

406,  465,  [li],  [17],  [23],  [31],  [34],  [36],  [41],  [75] 
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VACANOIBS— oontiniied. 

Clerk  in  police  burghs  intimates,  in  ootnmission  to  be  supplied  at 
annual  election,  ......       228 

In  councils  and  commissions  occurring  at  period  of  annual  election, 
how  supplied — 
In  royal  and  parliamentary  burghs,  32.194,  297,  [11-15],  [17],  [22], 

T4O1T.70] 

when  vacancy  occurs  previous  to  expiry  of  time  for  lodginfi: 

nominations,  ......        53 

between  nomination  da^  and  election  day,  212,  298 


In  royal  burghs  having  no  legal  councils  and  under  managers,  328, 

824,  [49],  [72] 

In  royal  and  parliamentary  burghs,  when  new  election  has  been 

ordered    by  the  court,  in    consequence  of  null    or  irregular 

elections,    ......  324,  [54] 

In  burghs  of  regality  and  barony,  not  being  parliamentary  burghs, 

216 
In  police  burghs,        .  .  217,  272,  338,  [90],  [99],  [115] 

In  commissions  and  trusts  elected  by  municipal  electors  at  the  same 
time  or  along  with  town  councillors,  .  .  214,  [80] 

In  councils  and  commissions,  occurring  during  the  year,  how  supplied — 
In  royal  and  parliamentary  burghs,  .  287,  290,  293,  [22],  [40] 

In  burghs  of  regality  and  barony,      ....      300 

In  police  burghs,  .  .        300, 301, 338,  [92],  [1011 

In   magistracy  and  office-bearers,  occurring  at    period    of  annual 
election,  how  supplied — 
In  royal  and  parliamentary  burghs,  246-256,  290-297,  [21],  [37], 

[39],  [73] 
In  royal  buighs,  having  no  legal  council,  and  under  managers,  825, 

In  royal  and  parliamentary  burghs  in  which  previous  election  has 

been  found  null  or  irregular,  .  .  .  325,  [55] 

In  burghs  of  regality  and  barony,  not  being  parliamentary  burghs, 

264 

In  police  burghs,         .  .  .       275,  [90],  [92],  [99],  [101] 

In  magistracy  and    oflBce-bearers  occurring  during  the  year,  how 

supplied — 

In  royal  and  parliamentary  burghs,  288,  290,  (116),  (119),  293. 

[22],  [40] 
In  burghs  of  regality  and  barony,  ....  300 
In  police  burghs,        .  .  .        300, 301, 338,  [92],  [101] 

VIOLENCE- 

When  a  ground  for  adjourning  or  closing  the  poll,        93,  (68),  [111] 

VOTERS— 

Qualifications  of,  in  royal  burghs  which  send  a  member  to  parliament, 

1-4,  [1],  [67] 

in  royal  burghs  which  do  not  send  a  member  to  parliament 

4,  5,  [67] 

in  parliamentary  burghs,         ...  6,  [68] 

in  Durghs  of  regality  and  barony,  not  being  parliamentary, 

burghs,  .  .  .  .  .  .  .6-8 

in  police  burghs  in  which  commissioners  have  to  be  elected, 

6,  8,  9,  [87],  [88],  [91],  [95],  [97],  [100],  [102-1],  [102-2] 
See  Householders. 

Ballot  Act  does  not  affect  qualifications  of,  in  police  burghs,  8,  9, 

[88],  [98],  [180],  [188] 


INDEX.  [285] 

VOTEBS— continued. 

Nor  in  burghs  which,  having  commissioners  under  local  act,  have 

adopted  Act  of  1 850  or  1862,  ....  9 

Situation  of  polling  places  to  be  intimated,       .  .  38,  [124] 

See  Polling  Places  ;  Placards. 
Number  of,  to  be  assigned  to  each  presiding  ofDoer,      .  .        69 

Directions  for  guidance  of,  to  be  posted  up,      .  66,  73,  79,  [14  V 

May  be  required  to  make  statutory  declaration^  14,  91,  [70],  [77' 

Must  vote  at  polling  station  allotted  to  them,  .  79,  (51),  [124],  [229 
Names  of,  must  appear  in  regbter,        .  .  .  .81 

Minors  and  persons  non  compos  mentis  not  to  be  allowed  to  vote, 

though  their  names  on  register,  .  .  .85,  (52) 

Can  only  vote  once  at  each  election,       .  .  8,  (64),  [102-2' 

Questions  which  may  be  put  to,  14, 89,  (64),  96,  [70],  [77],  [11 1  L  [232 
How  blind  and  physically  incapacitated,  may  vote,  86,  (59),  [125],  231 
How  Jewish,  vote  on  a  Saturday,  .  .  86,  (59),  l25 

Must  vote  without  delay,  and  quit  polling  station,       .  83,   125 

Personation  of,   .  .  .  .  109,  [116],  [117],  [235; 

See  Personation. 

Must  not  be  interfered  with  when  marking  their  votes,  99,  [107],  [2351 
Prohibited  from  disclosing  votes,  .  .  101,  184,  [107] 

Are  voters  in  station  before  four  o^clock  entitled  to  receive  ballot  papers 

after  that  hour?  .  .  .  112,  [131,  [176],  [186] 

•e  four  o  clock  entitled 


Are  voters  who  have  received  ballot  papers  before 

to  mark  and  deposit  them  after  that  hour?   112,  [176],  [186],  [236 
Cannot  be  required  to  state  for  whom  they  voted^       .         184,  [112 


VOTBB- 

Procedure  in  taking  the,  .  .  .       78-119,  [227-237] 

Secrecy  of  voting  must  be  maintained,  .  .   98,  167,  [107],  [234] 

See  Secrecv. 
How  to  be  marked,        .         83, 127,  [105],  [125],  [141],  [173],  [231] 

See  Ballot  Papers. 
Must  be  given  at  polling  station  allotted  to  voter,  79,  (51),  [124],  [229] 
Tendered,  how  to  be  treated,     .  .  .88,  117,  [126],  [127] 

See  Tendered  Ballot  Papers. 
Presiding  officer  may  mark,  in  certain  cases,  86,  (59),  [125],  [231] 

See  Blind  Persons ;  Jews. 
Procedure  in  counting  the  votes,  .  .  .  119-168 

See  Votes,  Counting  of. 
Must  be  rejected  when  official  mark  awanting,  126,  [105],  [128],  [173] 

when  votes  are  given  for  more  candidates  than  voter  entitled 

to  vote  for,       .  .  126,  127, 478,  [105],  [128J,  [141],  [173] 

when  anything  is  marked  on  ballot  paper  by  which  voter  may 

be  identified,  .  .  .      126,  127,  [105],  [128],  [141],  [173] 

Equality  of,  in  election  of  councillors,  necessitates  double  return  and 
new  election,  .....  195,  212,  [14] 

See  Equality  of  Votes;  New  Election. 
When  thrown  away,       .....  476,  480 

In  election  of  officers,  vote  cannot  be  taken  by  ballot,  .         251,  479 
How  votes  should  be  taken  in  election,  .  .  250,  473,  475 

VOTES,  COUKTINa  Of— 

Persons  to  assist  in,  to  be  appointed  by  returning  officer,  67,  [110], 

[127],  [1321 
See  Assistants  at  counting  Votes. 

How  far  provisions  of  Ballot  Act  apply  to,       .         121,  [167],  [185] 


[286J  INDEX. 

.  VOTES,  COUNTINa  Of;— contlniied. 

Consent  of  candidates  or  agents  necessary  to,  between  7  f).m.  and  9 

a.m.,  ......        122,  [168" 

Form  of  minute  giving  required  consent,  .  .  .     |21S 

Intimation  of,,  to  be  given  to  candidates  or  agents,        •        123,    127] 
Form  of  intimation,        .  .  .  .  .  •     '^^^, 

Who  may  be  present  at,  .  .  .  .124,   127^ 

Non-attendance  of  candidates  or  their  agents  at,  does  not  invalidate 

the  operation,  ....  76,  123,  [133' 

How,  to  be  proceeded  with,       .  .      124,  167,  165,  [1281,   168 

When  should,  be  commenced,  .  .  121, 123,  [167-9',  ]185' 

Must  be  proceeded  with  continuously,  .  .  165,  [128',  ]168| 

Rejected  ballot  papers  to  be  endorsed,  .  .  .        15d,  128 

Proceedings  at  completion  of,    .  .  .  .        166,  l28] 

Form  of  minute  at,  ....  .  214 

Form  of  tabulating  sheet  at,       .  .  .  .  [216-1 

Form  of  abstract  of  tabulating  sheets,    .  .  .  [216-2^ 

Every  person  engaged  in,  must  maintain  secrecy  of  voting,  98,  168^ 

[107],  [234] 

WABOB- 

Division  of  royal  and  parliamentary  burghs  into,  .     19,  (7),  (8), 

2}1,  (10),  [91,  [10],  (135),  [74],  [76] 

when  boundaries  extended  under  Burgh  Boundaries  Acts, 

21,  [64] 

Number  of,  in  police  burghs  to  be  fixed  by  householders  when  Police 

Act  adopted,   .  .  .    22,  (11),  (12),  217,  [85],  [86],  [94] 

When  not  so  fixed,  and  population  exceeds  6000,  sheriff  may  divide 

police   burgh  into,  and   fix    number  of  commissioners  for  each 

ward,  .  22,  (11),  (12),  [86],  (143),  [94],  (146),  [102-2] 

WOMEN- 

Cannot  vote  in  municipal  elections  though  on  register,         3,  86,  209 
May  women  become  burgesses  under  39  Vict.,  cap.  12  ?  .      209 
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